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Hearings Report Summary 

The division filed Notice of Proposed Rulemaking with the Secretary of State’s Office on 

October 25, 2023, and held two rulemaking hearings for the Paid Leave Oregon Batch 9 

proposed administrative rules. The hearings occurred virtually using the Zoom platform, and 

they were recorded to create an official record. The public comment period began on November 

1, 2023, and closed on November 30, 2023, at 11:59 p.m. Pacific Standard Time (PST). 

Below is a summary of each hearing including any comments or questions received on the Batch 

9 proposed administrative rules. This report covers only those comments related to the 16 

proposed administrative rules. General program and rule comments are not included.  

 

Public Hearing #1 – November 16, 2023  

The first public hearing for the proposed administrative rules took place on Thursday, November 

16, at 1:00 p.m. PST via Zoom, and was recorded to maintain a record. 136 individuals 

registered to attend and 75 attended the hearing. During the hearing, 1 attendee asked a question 

related to the proposed administrative rules regarding a change she would like to see made. 4 

attendees asked general questions about the program or administrative rules that were not 

specific to the Batch 9 proposed administrative rule and those questions are not included in this 

report.  

 

Public Hearing #2 – November 20, 2023  

The second public hearing for the proposed administrative rules took place on Monday, 

November 20, at 4:00 p.m. PST via Zoom, and was recorded to maintain a record. There were 58 

individuals registered to attend and 21 attended the hearing. During the hearing, 1 attendee asked 

general and clarifying questions related to a proposed rule but did not provide any support or 

opposition regarding the proposed rule language. Another attendee provided 1 general comment 

about the program that was not specific to the Batch 9 proposed administrative rules. Neither the 

questions nor comment are included in this report. 

 

Public Comment Period – November 1 – 30, 2023 

The Notice of Proposed Rulemaking filing for the Batch 9 proposed administrative rules, which 

included a Statement of Need with Racial Equity and Fiscal Impact considerations, was 

published in the Oregon Bulletin on November 1, 2023. For the entire month of November – 

ending at 11:59 p.m. PST on November 30, 2023 – the public comment period was open for 

interested parties and the general public to submit comments on the proposed rules. The Oregon 

Legislators’ comment period also opened on November 1 and closed at 11:59 p.m. PST on 

December 20, 2023. Comments and questions were primarily received via the 

Rules@employ.oregon.gov email box. Any comments received regarding the Paid Leave Oregon 

Batch 9 administrative rules in other email boxes were subsequently forwarded to the Rules 

email box and recorded.  

 

During the public comment period, the Department received written testimony from 3 different 

individuals or groups through the Rules@employ.oregon.gov email inbox related to the proposed 

rules.  

 

mailto:Rules@employ.oregon.gov
mailto:Rules@employ.oregon.gov
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Summary of Comments Received on and Responses for Paid Leave Oregon  

Batch 9 Administrative Rules 

 

A summary of the Paid Leave Oregon Batch 9 administrative rules written comments and verbal 

testimony received can be found in the table below, under the rule number the comment was 

provided for. Additional information regarding the comments can be found in the attached 

exhibits. There were a total of 10 comments provided by 4 individuals during the public hearings 

and public comment period.  

 

Rule Number 
Name & 

Affiliation 

Exhibit 

Number 

Comment 

Summary 
Responses 

Rule 

Change 

– 

Yes/No 

471-070-0930 

Confidentiality: 

Permissible 

Disclosures 

Dillon Clair, 

The Erisa 

Industry 

Committee 

03 (3) Oppose 

as limits 

information 

the employer 

needs to run 

their 

business and 

support 

employees. 

We are not able to 

provide the 

employer with the 

schedule of leave 

(e.g. intermittent 

days of leave) as this 

is not known at the 

time of claim 

approval.  

 

Additionally, with 

the employee’s 

authorization, the 

employer can 

request the potential 

benefit amount from 

the department. This 

information will not 

include, however, 

the actual amount 

paid to the 

employee, as this 

may vary per week 

(due to a number of 

circumstances that 

the department 

would not be at 

liberty to disclose 

with the employer). 

Specific amounts 

received would need 

to provided by the 

employee.   

No 
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Rule Number 
Name & 

Affiliation 

Exhibit 

Number 

Comment 

Summary 
Responses 

Rule 

Change 

– 

Yes/No 

471-070-1000 

Benefits: 

Definitions  

Dillon Clair, 

The Erisa 

Industry 

Committee 

03 (1) - Oppose 

expansion of 

the family 

definition 

and is not 

consistent 

with other 

agency 

affinity 

definitions, 

which 

causes 

confusion 

This definition is in 

line with intent of 

statutory change and 

was developed in 

coordination with 

the Bureau of Labor 

and Industries. 

No 

Sonia 

Wendelschafer, 

Columbia 

River PUD 

01 Suggested 

grammatical, 

typing, and 

formatting 

edits. 

The suggestions will 

be reviewed and 

implemented as 

necessary. 

Yes 

471-070-1130 

Benefits: 

Verification of 

Safe Leave 

Sonia 

Wendelschafer, 

Columbia 

River PUD 

01 Suggested 

grammatical, 

typing, and 

formatting 

edits. 

The suggestions will 

be reviewed and 

implemented as 

necessary. 

Yes 

471-070-1250 

Benefits: 

Claimant 

Designated 

Representative 

Sonia 

Wendelschafer, 

Columbia 

River PUD 

01 Suggested 

grammatical, 

typing, and 

formatting 

edits. 

The suggestions will 

be reviewed and 

implemented as 

necessary. 

Yes 

471-070-1330 

Benefits: Job 

Protection  

Darryla 

Zabransky, 

Wind Wave 

Technologies 

02 (1) - Oppose 

as it is unfair 

for 

employee 

who only 

worked 

fraction of 

first 90 days 

receives job 

protection 

and benefits.  

Opposition is part of 

a different question. 

May have 

misunderstood how 

job protection works 

in context.  

No 

Dillon Clair: 

The Erisa 

03 (5) – Oppose 

50 mile 

radius 

This amendment is 

needed in order to 

comply with a 

No 
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Rule Number 
Name & 

Affiliation 

Exhibit 

Number 

Comment 

Summary 
Responses 

Rule 

Change 

– 

Yes/No 

Industry 

Committee 

requirement 

as it 

disregards 

other 

elements of 

the 

equivalent 

position and 

does not 

consider 

impacts to 

an 

employee’s 

choice of 

position.  

statutory change 

made to ORS 

657B.060, following 

the 2023 Oregon 

legislative session.  

Charlotte Hintz 04 Oppose the 

lack of 

clarity 

regarding a 

claimant’s 

ability to 

receive job 

protections 

while taking 

bonding 

leave from 

work while 

their child 

attends 

daycare 

Job Protections 

apply when the 

claimant is approved 

for benefits. We will 

research this further 

in the future to see if 

it becomes a larger 

problem that 

requires a rule 

amendment. 

No 

Sonia 

Wendelschafer, 

Columbia 

River PUD 

01 Suggested 

grammatical, 

typing, and 

formatting 

edits. 

The suggestions will 

be reviewed and 

implemented as 

necessary. 

Yes 

471-070-8010 

Appeals: 

Assignment to 

Office of 

Administrative 

Hearings 

Sonia 

Wendelschafer, 

Columbia 

River PUD 

01 Suggested 

grammatical, 

typing, and 

formatting 

edits. 

The suggestions will 

be reviewed and 

implemented as 

necessary. 

Yes 



1

REMBERT Daniel A * OED

From: Sonia Wendelschafer <SoniaW@crpud.org>
Sent: Tuesday, November 21, 2023 10:48 AM
To: OED_RULES * OED
Subject: Batch 9 Public Comment
Attachments: PFMLI Batch 9 Rules Suggestions.pdf

Good morning, 

Please see the attached Batch 9 Rules suggestions. 

Thank you, 
Sonia Wendelschafer 
Human Resources Manager 
Columbia River PUD 
(503) 397-1844

P.O. Box 1193, St. Helens, OR 97051 
64001 Columbia River Hwy, Deer Island, OR 97054 
www.crpud.net 
www.facebook.com/crpud 

Office Hours: 
Monday – Thursday from 7:00 a.m. – 5:30 p.m. 
Closed Fridays 

CONFIDENTIALITY NOTE: This e-mail message is for the sole use of the intended recipient(s) and may contain 
confidential information. If you are not the intended recipient, contact the sender via reply e-mail and destroy all copies 
of the original message. 

This transmission is intended only for the proper recipient(s). It is confidential and may contain attorney-client privileged 
information. If you are not the proper recipient, please notify the sender immediately and delete this message. Any 
unauthorized review, copying, or use of this message is prohibited. 
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CHANGES TO RULE: 

471-070-1000

Benefits: Definitions 
(1) "Affinity," as the term is used in ORS 6578.010, means a relationship that meets the following reguirements:,r
(a) There is a significant personal bond that, when examined under the totality of the circumstances, is like a family
relationship, and:,r

b The bond under section a of this rule ma be demonstrated b but is not limit a t h followin factors with 
no single factor being determinative:,r 
(A) Shared personal financial responsibility, including shared leases, common ownership of real or personal
property, joint liability for bills, or beneficiary designations:,r 
(B) Emergency contact designation of the claimant by the other individual in the relationship, or vice versa:,r 
(C) The expectation to provide care because of the relationship or the prior provision of care:,r0Dl Cohabitation and its duration and purpose: ,r 

Geo ra hi2ii roximit • and 
ther facto at demonstrate the existence of a fa mil -like relations hi . 

"Applic • n" means the process in which an individual submits the required information and documentation• a in OAR471-070-1100 to request benefits for a period of leave. Approval of an application establishes a 
claim.,r 

(�J} "Average weekly wage" means the amount calculated by the department as the state average weekly covered 
wage under ORS 657.150 (4}(e} as determined not more than once per year. The average weekly wage is:,r

(a} Set for each fiscal year beginning July 1 and ending June 30 of the following year;,r 
(b} Applied for the calculation of weekly benefit amounts starting the first full week following July 1;,r 
(c} Applied for the entire benefit year after a new benefit year is established, even if the average weekly wage 
amount changes when the new fiscal year begins.,r 
(�} "Benefit year" means a period of 52 consecutive weeks beginning on the Sunday immediately preceding the 
day that family, medical, or safe leave commences for the claimant, except that the benefit year shall be 53 weeks 
if a 52-week benefit year would result in an overlap of any quarter of the base year of a previously filed valid claim. 
A claimant may only have one valid benefit year at a time.,r 
(45) "Bias," as the term is used for a safe leave purpose described in ORS 659A.272, means a bias crime as defined
in ORS 147.380.,r
.(Q} "Calendar quarter" means the period of three consecutive calendar months ending on March 31, June 30,
September 30, or December 31.,r
(�Z} "Care," as the term is used in ORS 657B.010(17}(a}(B}, means physical or psychological assistance as used for 
leave taken to care for a family member with a serious health condition.,r
(a} "Physical assistance" means assistance attending to a family member's basic medical, activities of daily living, 
safety, or nutritional needs when that family member is unable to attend to those needs themselves, or 
transporting the family member to a health care provider when fa member is unable to transport 
themselves.,r o<

(b} "Psychological assistance" means providing comfort, reassur nce!'co anionship to a family member, or 
completing administrative tasks for the family member, or arrangm or changes in the family member's care, such 
as, but not limited to, transfer to a nursing home.,r
(e.6_} "Child" as the term is used for family leave to care for and bond with a child during the first year after the 
child's birth, foster placement, or adoption, and as the term is used for a safe leave purpose described in ORS 
659A.272, means an individual described in ORS 6578.010(6) and tl=½a-twho is:,r

(a} Under the age of 18; or,r
(b} Age 18 or older as an adult dependent substantially limited by a physical or mental impairment as defined by 
ORS 659A.104.,r                                                           
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AMEND: 471-070-1000

RULE SUMMARY: The administrative rule is amended to add a definition for "affinity" that outlines the characteristics 
of a family relationship to determine whether an affinity relationship exists. Adds a definition for "bias crime." Adds a 
definition for "claimant designated representative." Adds a definition to clarify the 'first year" after the child's birth, 
foster placement, or adoption for use with family leave determinations as the day before the one-year anniversary. 
Clarifies the definition of "health care provider" as someone other than the claimant or the person for whom the 
claimant is providing care. This rule was temporarily amended; these changes are being made to amend the rule 
permanently. 
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REMBERT Daniel A * OED

From: Darryla Zabransky <dzabransky@windwave.tc>
Sent: Thursday, November 2, 2023 12:39 PM
To: OED_RULES * OED
Subject: Written comments 

Good morning. I would like to express my written comments for the upcoming rules webinar. 

What we’ve run into as an employer are the following: 

1. the rules indicate the benefit is portable for the employee, but HOW is the employer supposed to confirm
whether portability exists?

2. The rules indicate the benefit exists for employees who work continuously 90 days. However, what if the
employee takes unpaid leave? We have an employee who only worked 23 days his first 90 days, is he eligible?
That doesn’t seem right.

3. The rules for equivalent plans are different depending where you look. One place will say you have to register
every year the next every three years— which is correct?

Thank you. 
Darryla 

Get Outlook for iOS 

You don't often get email from dzabransky@windwave.tc. Learn why this is important 
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REMBERT Daniel A * OED

From: Dillon Clair <dclair@eric.org>
Sent: Thursday, November 30, 2023 8:56 AM
To: OED_RULES * OED
Subject: ERIC Public Comments – Oregon PFML Proposed Rules – Batch 9 – Oregon Employment 

Department
Attachments: ERIC Public Comments - OR PFML Proposed Rules - Batch 9 - 11.30.23.pdf; ERIC Public 

Comments - OR PFML Proposed Rules - Batch 9 - 11.30.23.docx

Dear Director Gerstenfeld – 

AƩached for the consideraƟon of the Oregon Employment Department are public comments from The ERISA Industry 
CommiƩee (ERIC) on the rules proposed by “Paid Leave Oregon – Batch 9 – Appeals, Assistance Grants, Benefits, 
ConfidenƟality, Equivalent Plans, and Self-employment”. ERIC urges the Department to consider our comments and 
amend or conƟnue development of the proposed rules in order to improve the interacƟon between employers, 
employees, and Paid Leave Oregon. 

If there are any quesƟons about our comments, please do not hesitate to contact me. Thank you for your assistance. 

Sincerely, 

Dillon Clair ǀ Director, State Advocacy and LiƟgaƟon ǀ 202.627.1917 ǀ dclair@eric.org 

You don't often get email from dclair@eric.org. Learn why this is important 
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DILLON CLAIR 

    Director, State Advocacy and 
Litigation 

 701 8th Street NW, Suite 610, Washington, DC 20001 | Main 202.789.1400 | ERIC.ORG 

November 30, 2023 

Director David Gerstenfeld 

Oregon Employment Department 

875 Union St. NE  

Salem, OR 97311 

Rules@employ.oregon.gov 

Submitted Electronically 

Re: Paid Leave Oregon – Batch 9 – Appeals, Assistance Grants, Benefits, 

Confidentiality, Equivalent Plans, and Self-employment – Public Comments from 

The ERISA Industry Committee 

Dear Director Gerstenfeld: 

The ERISA Industry Committee (“ERIC”) appreciates the opportunity to comment on the 

proposed permanent regulations contained in “Paid Leave Oregon – Batch 9 – Appeals, 

Assistance Grants, Benefits, Confidentiality, Equivalent Plans, and Self-employment” 

(“Proposed Rules”) issued by the Oregon Employment Department (“Department”) covering 

implementation and administration of the Paid Leave Oregon program. 

ERIC is a national advocacy organization exclusively representing the largest employers 

in the United States in their capacity as sponsors of employee benefit plans for their nationwide 

workforces. With member companies that are leaders in every economic sector, ERIC is the 

voice of large employer plan sponsors on federal, state, and local public policies impacting their 

ability to sponsor benefit plans. ERIC member companies offer benefits to tens of millions of 

employees and their families, located in every state and city.  

Our member companies already voluntarily offer a wide range of high quality, cost-

efficient paid leave benefits for their nationwide workforces. Therefore, it is critical that the 

interaction of state paid leave programs with existing employer-provided benefits facilitates 

employee access to these valuable benefits.  

ERIC appreciates efforts by the Department to establish regulations that bring greater 

clarity to the design and administration of Paid Leave Oregon. However, there are several areas 

of the Proposed Rules that should be amended or developed further to prevent unnecessary 

compliance complications and facilitate coordination of overlapping benefits. On behalf of our 

member companies, ERIC offers the following comments regarding the Proposed Rules 

and urges the Department to address the impact that key provisions may have on paid 

leave benefits across the state. 

Exhibit 03

Exhibit 03
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 701 8th Street NW, Suite 610, Washington, DC 20001 | Main 202.789.1400 | ERIC.ORG 

Comments 

Additional Claims Information Should be Disclosed to Employers to Facilitate 

Supplementation of Paid Leave Benefits – (471-070-0930) 

While employers play a key role in administering the benefits made available by Paid 

Leave Oregon, the information they have access to regarding their employees’ claims and 

benefits is currently limited and restricts their ability to provide more generous benefits to 

employees. Because state-provided benefits are capped, many employers wish to “top off” the 

paid leave wage replacement that their employees receive via supplemental employer-provided 

benefit plans. At the same time, employer efforts to coordinate different sources of paid leave 

and prevent overpayment are impossible without a solid understanding of what benefits are being 

paid out to employees by Paid Leave Oregon.  

Proposed Rule 471-070-0930 currently states that the Department will “share with the 

employer only claim information necessary to properly administer the claim (including, but not 

limited to, the claimant's leave dates and duration of leave)”. Importantly, this disclosed 

information does not explicitly include the total benefit amount received by an employee while 

away from work on paid leave. As a result, an employer wishing to “top off” the wages an 

employee receives would be left without the critical information they need to determine the 

difference between state benefits and full wage replacement. Furthermore, while employer 

disclosures currently include the leave dates and duration of leave, they do not explicitly include 

a schedule of the employee’s continuous or intermittent leave, information critical to employer 

administrative planning. This disclosure disparity ultimately leaves employees worse off, 

requiring them to go through additional administrative hoops to secure benefits information or 

otherwise forgo supplemental benefits offered by their employer.  

To remedy this administrative constraint and provide employers with the information 

they need to supplement employees’ paid leave benefits, ERIC strongly urges the Department to 

amend the Proposed Rule to include disclosure to employers of “claim information necessary to 

properly administer the claim (including, but not limited to, the claimant's leave dates, duration 

of leave, scheduled use of leave, and total benefit amount received)”.  

Further Guidance is Needed on the Definition of “Family Member” for Employee 

Understanding and Employer Administration – (471-070-1000) 

A core component of paid family and medical leave benefit design and administration is 

understanding which individuals an employee may take paid leave from work to care for. 

Definitions of what constitutes a “family member” for paid leave purposes vary from state to 

state, but often center on an enumerated list of covered relationships. However, Paid Leave 

Oregon’s underlying statute features an expansive family member definition that also includes 

“any individual related by blood or affinity whose close association with a covered individual is 

Exhibit 03
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the equivalent of a family relationship.” This open-ended definition leaves both employees and 

employers unsure who qualifies as a family member and whether paid leave benefits are actually 

available under certain circumstances.    

While Proposed Rule 471-070-1000 attempts to address uncertainty by providing a 

definition of “affinity,” it does not provide an objective test or process by which family 

relationships can be determined and instead features a list of “factors” that have to be “examined 

under the totality of the circumstances”. Furthermore, this list is not exhaustive and actually 

includes “other factor[s] that demonstrate the existence of a family-like relationship.” Finally, the 

standard of “affinity” in the Proposed Rule appears to differ from the regulatory interpretation 

previously established by the Oregon Family Leave Act (OFLA), which provides unpaid leave 

under many of the same circumstances as Paid Leave Oregon. It is critical that these parallel 

state sources of leave feature uniform definitions and interpretations of “family member” to 

ensure coordination of benefits.  

Unfortunately, the definition provided by the Proposed Rule does not provide clarity for 

employers, employees, or state program administrators. Instead, it leaves the responsibility for 

establishing practicable standards up to future litigation or arbitration while threatening to create 

inconsistencies with the current OFML. This murky approach to determining familial status 

stands to create significant challenges and costs for all involved parties down the road. To avoid 

this serious compliance issue, ERIC strongly urges the Department to formulate concrete 

compliance standards that employees and employers across the state can rely on while 

preventing conflict with existing state standards.  

Job Protection Standards Should Not Arbitrarily Limit the Equivalent Positions Available 

to Employees Returning from Paid Leave – (471-070-1330) 

Another common feature of paid family and medical leave programs is job protection for 

employees, ensuring that they do not return from paid leave to an inferior employment position 

than when they took time away from work. While employers are required by similar state laws to 

return an employee to their previous position when they return from paid leave, they are often 

further required to provide an employee with an equivalent employment position in cases where 

the employee’s original position no longer exists. 

Unfortunately, Proposed Rule 471-070-1330 goes beyond these standard protections by 

placing an additional requirement on large employers in these cases to restore the employee to an 

available, equivalent position “within a 50-mile radius of the employee’s former job site.” This 

sort of geographic mandate on equivalent positions is arbitrary, breaks from the policy norms of 

similar state programs, and fails to consider the wide range of factors that an employee would 

value or even desire in an “equivalent position”.  

For example, an employee whose job site was more than 50 miles from their home may 

actually prefer an available position at a job site next door to their home, but would be barred by 
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the 50-mile radius required by the Proposed Rule. At the same time, given the choice between an 

equivalent position close to their previous job site and a superior position requiring a longer 

commute, the employee may prefer the latter but would be prevented from accepting it because 

of the Proposed Rule’s geographic requirement. Furthermore, this requirement does not seem to 

consider the range of jobs that are not based out of a singular job site and involve regular 

location changes or significant travel.  

Essentially, the requirement would disregard the wide spectrum of elements that make up 

an “equivalent position” and place undue focus on the physical location of employment instead 

of the many factors that an employee may value more. To prevent the arbitrary restriction of 

employment options available to employees returning from paid leave, ERIC strongly urges the 

department to remove the 50-mile radius requirement from the Proposed Rule’s job protection 

standards and allow employees and employers to more broadly consider what an equivalent 

position entails.  

Conclusion 

ERIC appreciates the opportunity to provide comments on the Proposed Rules. As 

discussed above, ERIC recommends that the Department amend key aspects of the Proposed 

Rules to prevent unnecessary compliance complications and facilitate coordination of 

overlapping benefits. ERIC therefore strongly recommends that the Department consider 

our comments above and amend or continue development of the Proposed Rules in order to 

improve the interaction between employers, employees, and Paid Leave Oregon. 

If you have any questions concerning our regulatory comments, the impact the Proposed 

Rules would have on the administration of paid leave benefits, or changes that could be made to 

improve interaction between available paid leave sources, please contact us at (202) 789-1400 or 

dclair@eric.org. 

Sincerely, 

Dillon Clair 

Director, State Advocacy and Litigation 
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Level 3 - Restricted 

Hearing 
Commenter 

Name 
Rule Number Comment Summary 

Hearing #1 Charlotte Hintz 471-070-1330
Benefits: Job
Protection

We've had a lot of people apply for bonding 
with child in the last year, people have child 
care, when does bonding become fraud if 
they are sending their child to child care 
while they are on bonding leave. Are they 
protected if it's fraud? 
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