Exhibit B

RFP 7210


Legal Terms And Conditions

Reference: Executive Summary Response Questionnaire for Proposers, Question 13

Proposers must review the legal terms and conditions in this Exhibit B.  For each letter heading in this Appendix B, Proposer should answer “yes” or “no” on its Executive Summary Response Questionnaire.  A “yes” answer indicates that the proposed legal term or condition is fully acceptable to Proposer.

Proposer should explain the reasons for “No” answers.  Explanations should be lettered to match up with the “No” answers in the questionnaire and should be clear and concise.  Proposers must submit as “Attachment A3 to Executive Summary Questionnaire: Terms and Conditions” any terms or conditions it wishes to vary, specifying the desired variance.  The Proposer will be deemed to have accepted all terms and conditions not mentioned in its Attachment A3.  PEBB will negotiate the terms and conditions but may reject a Proposer whose requested variances are unacceptable to PEBB.

Proposer should provide a copy of Proposer’s standard contract or agreement.  Label it as Appendix 1 to Attachment A3 to Executive Summary Questionnaire.

PEBB understands that terminology and contract provisions may vary from Proposer to Proposer.  PEBB will permit such alternative provisions provided they are reviewed and approved by PEBB.  Please indicate Proposer’s concurrence with the following: 

A. Issuance of Contract

The Contract will be issued in Oregon to the State of Oregon by and through its Department of Administrative Services on behalf of its Public Employees’ Benefits Board (“PEBB”). 

B. Term

This Contract will become effective on the later of January 1, 2006, or the date this Contract has been fully executed by every party and approved by the Department of Justice.  January 1, 2007, will be the first contract anniversary date.  The term of the Contract will be one year.  PEBB will not pay Contractor for Work performed before the date this Contract becomes effective or after the termination of this Contract.
C. Default 

(a) Contractor will be in default under this Contract if:
(i) Contractor institutes or has instituted against it insolvency, receivership or bankruptcy proceedings, makes an assignment for the benefit of creditors, or ceases doing business on a regular basis; or

(ii) Contractor no longer holds a license or certificate that is required for Contractor to perform its obligations under the Contract and Contractor has not obtained such license or certificate within fourteen (14) calendar days after PEBB’s notice or such longer period as PEBB may specify in such notice; or

(iii) Contractor commits any material breach or default of any covenant, warranty, obligation or agreement under this Contract, fails to perform the Work under this Contract within the time specified herein or any extension thereof, or so fails to pursue the Work as to endanger Contractor's performance under this Contract in accordance with its terms, and such breach, default or failure is not cured within 10 calendar days after PEBB's notice, or such longer period as PEBB may specify in such notice. 

(b) In the event Contractor is in default under Section (a), PEBB may, at its option, pursue any or all of the remedies available to it under this Contract and at law or in equity, including, but not limited to:

(i) termination of this Contract; 

(ii) withholding all monies due for Work and Work Products that Contractor has failed to deliver within any scheduled completion dates or has performed inadequately or defectively;

(iii) initiation of an action or proceeding for damages, specific performance, or declaratory or injunctive relief;

(iv) exercise of its right of setoff.

These remedies are cumulative to the extent the remedies are not inconsistent, and PEBB may pursue any remedy or remedies singly, collectively, successively or in any order whatsoever. 

D. Events of Termination

For fully insured coverages, PEBB may terminate its contract with Contractor, for any reason with full accounting, on any monthly premium due date, provided such notification is give at least 30 calendar days in advance.  For self-insured coverages, PEBB may terminate its contract with Contractor at any time provided such notification is given at least 30 calendar days in advance.

PEBB may terminate this Contract or an agency’s participation in this Contract pursuant to ORS 243.145(2).  Termination of the Contract may occur for any reason permitted by law and this Contract including but not limited to the following:

(c) PEBB fails to receive funding, or appropriations, limitations or other expenditure authority at levels sufficient to pay for its obligations under the Contract;

(d) Federal or state laws, regulations or guidelines are modified or interpreted in such a way that either the services to be performed under this Contract are prohibited or PEBB is prohibited from paying for such services from the planned funding source;

(e) Contractor is in default under the Contract.

In the event of termination of the Contract pursuant to paragraphs (a) or (b) above, Contractor's sole remedy will be a claim for the sum due Contractor through the date of termination, less previous amounts paid and any claim(s) which State has against Contractor.  If previous amounts paid to Contractor exceed the amount due to Contractor under this subsection, Contractor will pay any excess to PEBB upon demand.  In the event of termination pursuant to Paragraphs (c) or (d) above, PEBB will have any remedy available to it in law or equity. 

E. Procedure upon Termination

In the event of termination of this Contract, Contractor will administer all runout claims.  Contract termination will not extinguish or prejudice PEBB’s right to enforce this Contract with respect to any default by Contractor that has not been cured.

Contractor will transfer to PEBB, within 30 calendar days of notice of termination, all required service data and records necessary to administer the plan without a break in service.

In the event a fully insured medical contract is terminated, Contractor will maintain coverage for persons who are hospital confined on the date the agreement terminates until the individual is discharged.

In the event of a termination, the Contractor will be responsible for incurred claims up to the termination date, regardless of paid date.

Upon termination of this Contract for any reason whatsoever, Contractor will immediately deliver to PEBB all of PEBB’s property (including without limitation any Work or Work Products for which PEBB has made payment in whole or in part) that is in the possession or under the control of Contractor in whatever stage of development and form of recordation such PEBB property is expressed or embodied at that time.  Upon receiving a notice of termination of this Contract, Contractor will immediately cease all activities under this Contract, unless PEBB expressly directs otherwise in such notice of termination.  Upon PEBB's request, Contractor will surrender to anyone PEBB designates, all documents, research, or objects or other tangible things needed to complete the Work and the Work Products.

F. Rates

Contractor will guarantee all fees and discounts for 12 months from the Contract’s effective date through December 31, 2006.

Contractor will not be compensated for Work performed under this Contract by any other agency or department of the State of Oregon.  Contractor understands and agrees that PEBB's payment of amounts under this Contract is contingent on PEBB receiving appropriations, limitations, allotments or other expenditure authority sufficient to allow PEBB, in the exercise of its reasonable administrative discretion, to continue to make payments under this Contract.
G. Benefits

There will be no restrictions or benefit limitations for pre-existing conditions applied to any employees or their dependents under the plan.

The plan will contain the birthday rule and will have group-to-group coordination of benefits provision. 

To the extent permitted under state law, no fault auto insurance, governmental plans coordination, and negligent third party subrogation will be included in the contract.

Contractor will prepare and file all legal documents necessary to implement and maintain the plan, including policies, amendments, contracts, required state filings, and development of booklet/certificate formats.

H. Claims

If requested, the Contractor will assume claim fiduciary responsibilities, including appeals, under ERISA for claim adjudication and defense of "utilization review" decisions.

All claim records and eligibility data used by the carrier in its role as claim administrator will remain the property of PEBB as Plan Sponsor.

Contractor will comply with the Department of Labor's final claims procedure regulations, including:

· The notice requirements for improper and incomplete claims

· The appropriate timeframes for adjudicating urgent, pre-service and post-service claims

· The appropriate timeframes for notice of appeal decisions.

I. Compliance with Certain Laws

Contractor will comply with all rules on nondiscrimination in the group health market, including:

Coverage for self-inflicted injuries for persons who suffer from medical conditions (such as depression).

Coverage for persons who are hospital-confined or not actively at work when coverage would otherwise take effect.

Contractor will provide participants with annual notice that the plan provides for coverage for breast reconstruction following mastectomy.

Contractor certifies that it reports to the national Healthcare Integrity and Protection Databank (HIPDB) as required and, as may be necessary, submits inquiries to the HIPBD to determine whether any final adverse legal actions have been taken against its member providers.

Contractor certifies that it is in full compliance with HIPAA's administrative simplification standards relating to electronic data interchange (EDI).

Contractor will not require that enrollment and eligibility information electronically transmitted by Client to Contractor comply with EDI.

J. PEBB.BENEFITS

Contractor acknowledges PEBB’S development of the web-based tool “pebb.benefits” and will implement PEBB’s program using the new tool.  Contractor is willing to comply with the following requirements:

Enrollment data will be provided to Contractor in a HIPAA 834 file.  Contractor will download, process and implement the HIPAA 834 file provided by pebb.benefits in the frequency specified by PEBB.

PEBB will continue to work with Contractor to accommodate the use of alternative unique identifiers where possible.

Contractor will provide PEBB with data loads and other information that may be necessary to implement and maintain the pebb.benefits system.

Contractor acknowledges that PEBB intends to move all covered members to an alternative unique identifier for the 2005 plan year.

Contractor’s personnel will comply with all security regulations in effect at the Contractor’s premises, and externally for materials belonging to pebb.benefits.

Contractor is responsible for reporting any breach of security to PEBB within 24 hours of the identified breach.

K. Eligibility and Enrollment 
Contractor will provide coverage to all present participants (employees and eligible dependents) enrolled on the program effective date.

Employees who are not actively at work due to disablement on the program effective date will be covered. 

All terms and conditions of the Contract are governed by Oregon Administrative Rules Chapter 101, Divisions 15, 20, 40 and 50, or any amended or successor PEBB Rules relating to eligibility and enrollment. 

Contractor agrees that there will be no pre-existing condition clause for any employees who enroll in the plan at any time.

L. Continuation 
All terms and conditions of the Contract are governed by Oregon Administrative Rules Chapter 101, Division 30, or any amended or successor PEBB Rule relating to continuation. 

M. Conversion

Indicate which conversion plans are offered post-COBRA coverage; if offered, indicate the name of insuring entity.

HMO

Offered/Not Offered?

Name of Insuring Entity

POS

Offered/Not Offered?

Name of Insuring Entity

PPO

Offered/Not Offered?

Name of Insuring Entity

N. Dispute Resolution
All terms and conditions of the Contract are governed by Oregon Administrative Rule 101-002-0020, or any amended or successor PEBB Rule relating to dispute resolution. 

O. Representations and Warranties

Contractor represents and warrants to PEBB that: 

· Contractor has the power and authority to enter into and perform this Contract. 

· This Contract, when executed and delivered, will be a valid and binding obligation of Contractor enforceable in accordance with its terms. 
· Each person executing this Contract on behalf of Contractor hereby represents and warrants to PEBB that such person is duly authorized to execute this Contract and to bind Contractor to each of the terms and provisions hereof.  

· The execution and performance of this Contract has been duly authorized by all necessary corporate, trust or partnership action.

· Contractor has the requisite experience, expertise, and resources to fully and properly perform all of its duties and obligations, and exercise all of the powers, as set forth herein. 

· Contractor is possessed of greater knowledge and skill than the average person and is under a duty to exercise a skill greater than that of an ordinary person.  Contractor has the skill and knowledge possessed by well-informed members of its industry, trade, or profession and will apply that skill and knowledge with care and diligence to perform the Work in a professional manner and in accordance with standards prevalent in Contractor’s industry, trade, or profession.

· Contractor will, at all times during the term of this Contract, be qualified, professionally competent, and duly licensed to perform the Work.

· All computer hardware and software delivered under this Contract will, individually and in combination, correctly process, sequence, and calculate all date and date-related data for all dates prior to, through and after January 1, 2000.

· Any software products delivered under this Contract that process date or date-related data will recognize, store and transmit date data in a format which explicitly and unambiguously specifies the correct century.

· Contractor prepared its proposal related to this Contract, if any, independently from all other proposers, and without collusion, fraud, or other dishonesty. 

· Contractor has completed, obtained and performed all other registrations, filings, approvals, authorizations, consents or examinations required by any government or governmental authority for its acts contemplated by this Contract.

· Contractor is not subject to backup withholding because (i) Contractor is exempt from backup withholding, (ii) Contractor has not been notified by the IRS that Contractor is subject to backup withholding as a result of a failure to report all interest or dividends, or (iii) the IRS has notified Contractor that Contractor is no longer subject to backup withholding.

· The Proposal and the Exhibits to this Contract are true, complete, accurate, and not misleading.

· The representations and warranties set forth in this section are in addition to, and not in lieu of, any other warranties provided.



· The Contractor will promptly notify PEBB in writing if any of the foregoing representations or warranties will cease to be true at any time during the term of this Contract. 
P. Ownership of Work Product  

a.  Definitions. As used in this Section, and elsewhere in this Contract, the following terms have the meanings set forth below:


(i) “Contractor Intellectual Property” means any intellectual property owned by Contractor and developed independently from the Work.


(ii) “Third Party Intellectual Property” means any intellectual property owned by parties other than PEBB or Contractor.

(iii) “Work Product” means every invention, discovery, work of authorship, trade secret or other tangible or intangible item and all intellectual property rights therein that Contractor is required to deliver to PEBB pursuant to the Work.  
b.  Original Works. All Work Product created by Contractor pursuant to the Work, including derivative works and compilations, and whether or not such Work Product is considered a work made for hire or an employment to invent, will be the exclusive property of PEBB.  PEBB and Contractor agree that such original works of authorship are “work made for hire” of which PEBB is the author within the meaning of the United States Copyright Act.  If for any reason the original Work Product created pursuant to the Work is not “work made for hire,” Contractor hereby irrevocably assigns to PEBB any and all of its rights, title, and interest in all original Work Product created pursuant to the Work, whether arising from copyright, patent, trademark, trade secret, or any other state or federal intellectual property law or doctrine.  Upon PEBB’s reasonable request, Contractor will execute such further documents and instruments necessary to fully vest such rights in PEBB.  Contractor forever waives any and all rights relating to original Work Product created pursuant to the Work, including without limitation, any and all rights arising under 17 USC §106A or any other rights of identification of authorship or rights of approval, restriction, or limitation on use or subsequent modifications. 

In the event that Work Product created by Contractor under this Contract is a derivative work based on Contractor Intellectual Property, or is a compilation that includes Contractor Intellectual Property, Contractor hereby grants to PEBB an irrevocable, non-exclusive, perpetual, royalty-free license to use, reproduce, prepare derivative works based upon, distribute copies of, perform and display the pre-existing elements of the Contractor Intellectual Property employed in the Work Product, and to authorize others to do the same on PEBB’s behalf. 

In the event that Work Product created by Contractor under this Contract is a derivative work based on Third Party Intellectual Property, or is a compilation that includes Third Party Intellectual Property, Contractor will secure on PEBB’s behalf and in the name of PEBB’s an irrevocable, non-exclusive, perpetual, royalty-free license to use, reproduce, prepare derivative works based upon, distribute copies of, perform and display the pre-existing elements of the Third Party Intellectual Property employed in the Work Product, and to authorize others to do the same on PEBB’s behalf.

c.  Contractor Intellectual Property. In the event that Work Product is Contractor Intellectual Property, Contractor hereby grants to PEBB an irrevocable, non-exclusive, perpetual, royalty-free license to use, reproduce, prepare derivative works based upon, distribute copies of, perform and display the Contractor Intellectual Property, and to authorize others to do the same on PEBB’s behalf. 
d.  Third Party Works. In the event that Work Product is Third Party Intellectual Property, Contractor will secure on PEBB’s behalf and in the name of PEBB’s, an irrevocable, non-exclusive, perpetual, royalty-free license to use, reproduce, prepare derivative works based upon, distribute copies of, perform and display the Third Party Intellectual Property, and to authorize others to do the same on PEBB’s behalf. 

Q. Independent Contractor; Responsibility for Taxes and Withholding

Contractor will perform all required work as an independent Contractor.  Although PEBB’s reserves the rights to determine (and modify) the delivery schedule for the work to be performed and to evaluate the quality of the completed performance, PEBB cannot and will not control the means or manner of Contractor's performance.  Contractor is responsible for determining the appropriate means and manner of performing the work. 

If Contractor is currently performing work for the State of Oregon or the federal government, Contractor by signature to this Contract declares and certifies that: Contractor’s work to be performed under this Contract creates no potential or actual conflict of interest as defined by ORS 244 and no rules or regulations of Contractor’s employing agency (state or federal) would prohibit Contractor’s work under this Contract.  Contractor is not an "officer", "employee", or "agent" of PEBB’s, as those terms are used in ORS 30.265.

Contractor will be responsible for all federal or state taxes applicable to compensation or payments paid to Contractor under this Contract and, unless Contractor is subject to backup withholding, PEBB will not withhold from such compensation or payments any amount(s) to cover Contractor's federal or state tax obligations.  Contractor is not eligible for any social security, unemployment insurance or workers' compensation benefits from compensation or payments paid to Contractor under this Contract. 

R. Records Maintenance; Access

Contractor will maintain all fiscal records relating to this Contract in accordance with generally accepted accounting principles.  In addition, Contractor will maintain any other records pertinent to this Contract in such a manner as to clearly document Contractor's performance.  Contractor acknowledges and agrees that PEBB and the Oregon Secretary of State's Office and the federal government and their duly authorized representatives will have access to such fiscal records and other books, documents, papers, plans and writings of Contractor that are pertinent to this Contract to perform examinations and audits and make excerpts and transcripts.  Contractor will retain and keep accessible all such fiscal records, books, documents, papers, plans, and writings for a minimum of three (3) years, or such longer period as may be required by applicable law, following final payment and termination of this Contract, or until the conclusion of any audit, controversy or litigation arising out of or related to this Contract, whichever date is later. 

Contractor will allow PEBB to audit claims and other records relating to this Contract at any time.  PEBB will have the right to audit any billings or examine any records maintained pursuant to this Contract both before and after payment.  Payment under this Contract will not foreclose the right of PEBB to recover excessive or illegal payments.
S. Governing Law; Venue; Consent to Jurisdiction. 

This Contract will be governed by and construed in accordance with the laws of the State of Oregon without regard to principles of conflicts of law.  Any claim, action, suit or proceeding (collectively, "Claim") between PEBB which is a party to this Contract (and/or any other agency or department of the State of Oregon) and Contractor that arises from or relates to this Contract will be brought and conducted solely and exclusively within the Circuit Court of Marion County for the State of Oregon; provided, however, if a Claim must be brought in a federal forum, then it will be brought and conducted solely and exclusively within the United States District Court for the District of Oregon. In no event will this section be construed as a waiver by the State of Oregon of any form of defense or immunity, whether it is sovereign immunity, governmental immunity, immunity based on the Eleventh Amendment to the Constitution of the United States or otherwise, from any Claim or from the jurisdiction of any court.  Contractor, by execution of this Contract, hereby consents to the in personam jurisdiction of said courts.

T. PEBB Rules

All terms and conditions of the Contract are governed by PEBB’s Rules generally, in addition to any specific PEBB Rules cited herein.  In the event that the Contract’s terms and conditions conflict with PEBB’s Rules, PEBB’s Rules will take precedence over the terms and conditions of the Contract.

U. Capacity to Contract in Oregon

If Contractor is not domiciled in or registered to do business in the State of Oregon, Contractor will promptly provide to the Oregon Department of Revenue and the Secretary of State Corporation Division all information required by those agencies relative to this Contract.  Contractor has demonstrated its legal capacity to perform the Work under this Contract in the State of Oregon prior to entering into this Contract.

V. Compliance with Applicable Law

Contractor will comply with all federal, state, and local laws, regulations, executive orders, and ordinances applicable to the Contract.  Without limiting the generality of the foregoing, Contractor expressly will comply with the following laws, regulations and executive orders to the extent they are applicable to the Contract:  (i) Titles VI and VII of the Civil Rights Act of 1964, as amended; (ii) Sections 503 and 504 of the Rehabilitation Act of 1973, as amended; (iii) the Americans with Disabilities Act of 1990, as amended; (iv) Executive Order 11246, as amended; (v) the Health Insurance Portability and Accountability Act of 1996; (vi) the Age Discrimination in Employment Act of 1967, as amended, and the Age Discrimination Act of 1975, as amended; (vii) the Vietnam Era Veterans’ Readjustment Assistance Act of 1974, as amended; (viii) ORS Chapter 659, as amended; (ix) all regulations and administrative rules established pursuant to the foregoing laws; and (x) all other applicable requirements of federal and state civil rights and rehabilitation statutes, rules and regulations. With regard to workers’ compensation insurance, all employers, including Contractor, that employ subject workers who work under this Contract in the State of Oregon will comply with ORS 656.017 and provide the required workers’ compensation coverage, unless such employers are exempt under ORS 656.126(2).  These laws, regulations, and executive orders are incorporated by reference herein to the extent that they are applicable to the Contract and required by law to be so incorporated.  Contractor will, to the maximum extent economically feasible in the performance of this Contract, use recycled paper (as defined in ORS 279.545(4)), recycled PETE products (as defined in ORS 279.545(5)), and other recycled products (as “recycled product” is defined in ORS 279.545(6)).  Contractor will require and ensure that each of its subcontractors complies with these requirements.  A reference in this Contract to a provision of law means the provision as in effect or as may be amended from time to time.

Contractor will monitor federal and state legislation affecting the delivery of medical benefits under the plan and to report to PEBB on those issues in a timely fashion prior to the effective date of any mandated plan changes.

W. Privacy

(f) Contractor certifies that it is in full compliance with the regulations protecting the privacy of individually identifiable health information under the Health Insurance and Portability and Accountability Act of 1996, Public Law 104-191 (“HIPAA”) and the federal privacy rule thereunder in 45 CFR parts 160 and 164 (the “Federal Privacy Rule”).
(g) Contractor will provide PEBB’s Consultant access to protected health information if PEBB’s Consultant executes a Business Associate Contract with the Contractor.

(h) HIPAA and the Federal Privacy Rule require that PEBB, as a contract sponsor (for the purpose of HIPAA), and Contractor, as a PEBB contractor, must ensure that plan documents restrict uses and disclosures of PHI consistent with the Federal Privacy Rule.  This Contract is a Contract Document for the purposes of the Federal Privacy Rule.  For this section __, capitalized terms not elsewhere defined in the Contract have the meanings as defined in the Federal Privacy Rule. 
(i) Unless otherwise permitted by law, and subject to obtaining written certification pursuant to section __, Contractor may disclose PHI to PEBB’s, provided PEBB’s uses or discloses such PHI only for the following purposes.

· Performing Contract Administration Functions which PEBB’s performs for the Contract;

· Obtaining premium bids from insurance companies or other contractors for providing insurance coverage under or on behalf of the group contractor; or

· Modifying, amending, or terminating the group contractor.

(j) PEBB may authorize Contractor to disclose PHI to PEBB for the purposes related to eligibility, enrollment, or claims resolution.

(k) Contractor may disclose to PEBB’s PHI on whether an individual is participating in the plan, or is enrolled in or has disenrolled from the plan.

(l) Contractor may disclose PHI as set forth in section __ to PEBB through its BMS.

X. Confidentiality

Confidential Matter includes, but is not limited to, enrollment information, medical records, claims, payment information, and any Personal Health Information (“PHI”) within the meaning of the Federal Privacy Rule.

Contractor will not disclose any Confidential Matter to third parties except as required in the performance and administration of this Contract or as otherwise authorized by Enrollee, applicable law, order of a court or other dispute resolution forum or administrative agency having authority to order disclosure of such Confidential Matter.

Y. Indemnity 

(m) General Indemnity. Contractor will defend, save, hold harmless, and indemnify the State of Oregon and PEBB and their boards, officers, employees and agents from and against all claims, suits, actions, losses, damages, liabilities, costs and expenses of any nature whatsoever, including the cost of legal defense or settlement and attorneys fees, resulting from, arising out of, or relating to the activities of Contractor or its officers, employees, subcontractors, or agents under this Contract.

(n) Indemnity for infringement claims. Without limiting the generality of section (a), Contractor expressly will defend, indemnify, and hold agency, the State of Oregon and their agencies, subdivisions, officers, directors, agents, and employees harmless from any and all claims, suits, actions, losses, liabilities, costs, expenses, including attorneys fees, and damages arising out of or related to any claims that the work, the work product or any other tangible or intangible items delivered to agency by Contractor that may be the subject of protection under any State or federal intellectual property law or doctrine, or the agency’s use thereof, infringes any patent, copyright, trade secret, trademark, trade dress, mask work, utility design, or other proprietary right of any third party;  provided, that State will provide Contractor with prompt written notice of any infringement claim.

(o) Control of defense and settlement. Contractor will have control of the defense and settlement of any claim that is subject to sections (a) or (b); however, neither Contractor nor any attorney engaged by Contractor will defend the claim in the name of the State of Oregon or any agency of the State of Oregon, nor purport to act as legal representative of the State of Oregon or any of its agencies, without first receiving from the Oregon attorney general, in a form and manner determined appropriate by the attorney general, authority to act as legal counsel for the State of Oregon, nor will Contractor settle any claim on behalf of the State of Oregon without the approval of the attorney general. The State of Oregon may, at its election and expense, assume its own defense and settlement in the event that the State of Oregon determines that Contractor is prohibited from defending the State of Oregon, or is not adequately defending the State of Oregon’s interests, or that an important governmental principle is at issue and the State of Oregon desires to assume its own defense.  Neither party will settle or compromise a claim on behalf of the other party without that party’s prior written consent which should not be unreasonably withheld.
(p) Neither PEBB nor Contractor is responsible for the provision of health care by health care providers, and health care providers are not the agents of either.  In no event will indemnity obligations under the Contract apply to that portion of any liability, settlement, and related expense caused by medical malpractice or the acts or omissions of health care providers with respect to Plan Participants.

Z. Insurance. 

Contractor will maintain insurance as set forth in Exhibit __, which is attached hereto.

AA. Independent Contractor; Responsibility for Taxes and Withholding

(a)
Contractor will perform all Work as an independent contractor.  PEBB’s reserves the right (i) to determine and modify the delivery schedule for the Work and (ii) to evaluate the quality of the Work Product, however, PEBB’s may not and will not control the means or manner of Contractor's performance.  Contractor is responsible for determining the appropriate means and manner of performing the Work. 

(b)
If Contractor is currently performing work for the State of Oregon or the federal government, Contractor by signature to this Contract, represents and warrants that:  Contractor’s Work to be performed under this Contract creates no potential or actual conflict of interest as defined by ORS 244 and no statutes, rules or regulations of the state or federal agency for which Contractor currently performs work would prohibit Contractor’s Work under this Contract. 

(c)
Contractor understands and agrees that it is not an "officer", "employee", or "agent" of PEBB’s, as those terms are used in ORS 30.265.

(d)
Contractor will be responsible for all federal or state taxes applicable to compensation or payments paid to Contractor under this Contract and, unless Contractor is subject to backup withholding, PEBB will not withhold from such compensation or payments any amount(s) to cover Contractor's federal or state tax obligations.  Contractor is not eligible for any social security, unemployment insurance or workers' compensation benefits from compensation or payments paid to Contractor under this Contract, except as a self‑employed individual.  

AB. Agents and Subcontractors

PEBB will neither recognize the appointment of any agent, general agent, or broker by a respondent to these bid specifications nor authorize any payment or remuneration of any kind by a Contractor to a party not approved in writing by PEBB.

Contractor will not enter into any subcontracts for any of the work required by this Contract, without PEBB's prior written consent.  PEBB’s consent to any subcontract will not relieve Contractor of any of its duties or obligations under this Contract.  The provisions of this Contract will be binding upon and will inure to the benefit of the parties hereto, and their respective successors and permitted assigns, if any.
Any capability for which the Contractor will be relying upon the service of assistance of a third party have been disclosed in the Proposal.  The Contractor has described the nature of such relationships, including a description of all relevant agreements between the two parties.  Examples of this would be mail order or utilization review services.

In addition to any other provisions PEBB may require, Contractor will include in any permitted subcontract under this Contract provisions to ensure that PEBB will receive the benefit of subcontractor performance as if the subcontractor were the Contractor with respect to Sections ___.  PEBB’s consent to any subcontract will not relieve Contractor of any of its duties or obligations under this Contract.

AC. Survival

All rights and obligations will cease upon termination or expiration of this Contract, except for the rights and obligations set forth in Sections ___. 

AD. Notices

Except as otherwise expressly provided in this Contract, any communications between the parties hereto or notices to be given hereunder will be given in writing by email, personal delivery, facsimile, or mailing the same, postage prepaid, to Contractor or PEBB at the address, number or email address set forth in this Contract, or to such other addresses or numbers as either party may indicate pursuant to this Section.  Any communication or notice so addressed and mailed will be effective five (5) days after mailing.  Any communication or notice delivered by facsimile will be effective on the day the transmitting machine generates a receipt of the successful transmission, if transmission was during normal business hours, or on the next business day, if transmission was outside normal business hours of the recipient.  To be effective against PEBB, any notice transmitted by facsimile must be confirmed by telephone notice to PEBB’s Contract Administrator.  Any communication or notice given by personal delivery will be effective when actually delivered.  Any communication or notice given by email will be effective upon the sender’s receipt of confirmation generated by the recipient personally.

AE. Entire Contract
This Contract and attached exhibits constitute the entire agreement between the parties on the subject matter hereof.  Communication materials prepared by PEBB or Contractor for distribution to Enrollees do not constitute a part of this Contract unless part of an Exhibit to this Contract.  There are no understandings, agreements, or representations, oral or written, not specified herein regarding this Contract.  
AF. Order of Precedence
Whenever possible, all terms, and conditions in this Contract are to be harmonized.  In the event of conflict between the documents the agreement documents will be interpreted in the following order of precedence:

(q) This Contract without exhibits; and

(r) The Exhibits to this Contract, in Alphabetical Order; and
AG. Waiver

No agent has the authority to change this Contract or waive any of its provisions.  No waiver, consent, modification or change of terms of this Contract will bind all parties unless in writing and signed by both parties and all necessary State approvals have been obtained.  Such waiver, consent, modification, or change, if made, will be effective only in the specific instance and for the specific purpose given.  The failure of PEBB to enforce any provision of this Contract will not constitute a waiver by PEBB of that or any other provision.

AH. Amendments

Any change or amendment to the Contract must be approved by an officer of Contractor, an officer of PEBB, and the Oregon Attorney General’s Office and must refer specifically to this Contract to be valid.  No amendment to this Contract will be effective unless it is in writing signed by the parties, and all approvals required by applicable law have been obtained before becoming effective.

PEBB may amend this Contract to the extent provided in the solicitation document, if any, from which this Contract arose, and to the extent permitted by applicable statutes and administrative rules. 

AI. Force Majeure  

Neither PEBB nor Contractor will be held responsible for delay or default caused by fire, riot, acts of God, terrorist acts, or other acts of political sabotage, or war where such cause was beyond the reasonable control of PEBB or Contractor, respectively.  Contractor will, however, make all reasonable efforts to remove or eliminate such a cause of delay or default and will, upon the cessation of the cause, diligently pursue performance of its obligations under this Contract.

AJ. Assignment

The provisions of this Contract will be binding upon and inure to the benefit of the parties, their respective successors, and permitted assigns, if any.  Contractor will not assign, delegate, or transfer any of its rights or obligations under this Contract without PEBB’s prior written consent. 

AK. No Third Party Beneficiaries 

PEBB and Contractor are the only parties to this Contract and are the only parties entitled to enforce the terms of this Contract.  Nothing in this Contract gives, is intended to give, or will be construed to give or provide any benefit or right not held by or made generally available to the public, whether directly, indirectly or otherwise, to third persons unless such third persons are individually identified by name herein and expressly described as intended beneficiaries of the terms of this Contract.

AL. Tax Certification

I, the undersigned, hereby swear or affirm under penalty of perjury that I am authorized to act on behalf of Contractor, that I have authority and knowledge regarding the payment of taxes, and that Contractor is, to the best of my knowledge, not in violation of any Oregon Tax Laws.

For purposes of this certificate, "Oregon Tax Laws" means those programs listed in ORS 305.380(4), which is incorporated herein by this reference.  Examples include PEBB’s inheritance tax, personal income tax, withholding tax, corporation income and excise taxes, amusement device tax, timber taxes, cigarette tax, other tobacco tax, 9-1-1 emergency communications tax, the homeowners and renters property tax relief program and local taxes administered by the Department of Revenue (Lane Transit District Self-Employment Tax, Lane Transit District Employer Payroll Tax, Tri-County Metropolitan Transit District of Oregon ("Tri-Met") Employer Payroll Tax, and Tri-Met Self-Employment Tax).

AM. Severability of Provisions

If any provision of this Contract conflicts with governing law or if any provision is held to be invalid or unenforceable by a court of competent jurisdiction, (i) such provision shall be deemed to be restated to reflect as nearly as possible the original intentions of the Parties in accordance with applicable law, and (ii) the remaining terms, provisions, covenants and restrictions of this Contract shall remain in full force and effect.

AN. Code of Conduct

The following terms and conditions supplement and do not replace any provisions required by the rules or policies of PEBB: 

1. Prohibited Practices

Except as disclosed in writing to and accepted or authorized in writing by the State of Oregon, or as otherwise expressly permitted or required by the Procurement or Contract, Contractor will not, and will assure that its Affiliates do not, in any way:

· Be party to or benefit from any agreement or understanding relating to the receipt or payment of, or receive, any Contingent Commission from any Vendor or its Affiliates.

· Arrange for, be party to, or otherwise cause any Noncompetitive Response on a Procurement by or on behalf of the State of Oregon.

· Take unfair advantage of the State of Oregon or the Participants through manipulation, concealment, abuse of privileged information, misrepresentation of material facts or any other unfair practice.

· Mislead the State of Oregon or the Participants through deceptive acts or practices, false advertising claims, misrepresentations regarding the Insurance Services of Contractor or any competitive Insurance Services Provider, or other unfair methods of competition.

· Engage in any conduct, conspiracy, contract, agreement, arrangement, or combination, or adopt or follow any practice, plan, program, scheme, artifice, or device similar to, or having a purpose and effect similar to, the conduct prohibited above.  

2. Disclosure and Transparency

Contractor will fully, clearly, completely, and adequately disclose to the State of Oregon the services it provides and all forms of income, compensation, or other remuneration it receives or pays or expects to receive or pay under or otherwise in connection with the Contract.  The manner in which Contractor gets paid will be transparent and understandable to the State of Oregon. 

3. Conflicts of Interest

Proposals will be submitted so as to allow the State of Oregon using its best impartial judgment in a Procurement, and Contractor and Affiliates will perform their duties using their best impartial judgment in all matters affecting the State of Oregon.  A conflict of interest occurs when Contractor or its Affiliate has a personal interest or is involved in an activity that could interfere with the State of Oregon’s ability to evaluate a Procurement, or Contractor’s ability to perform its work, in an objective, impartial and effective manner.  An apparent conflict of interest occurs when personal interests or activities could lead others to doubt the objectivity or impartiality of the State of Oregon or of Contractor or its Affiliates.  To maintain independence of judgment and action, Contractor and Affiliates will avoid conflict of interest or an appearance of conflict that might arise because of economic or personal self-interest, except as disclosed in writing to and consented in writing by the State of Oregon.  The Contractor’s disclosure to the State of Oregon may include suggestions for mitigating or managing a conflict of interest, such as communications barriers with conflicted individuals. 

While it is impossible to list all situations that could constitute a conflict of interest, the following are some common examples:

· Using property or non-public information of the State of Oregon or Participants, or an Affiliate’s position with or relationship with Contractor, for personal gain of the Contractor or Affiliate (other than compensation to Contractor expressly provided in the Contract).

· Having an ownership or economic interest in a company that does business with a Proposer or Vendor or with Contractor or an Affiliate, where the owner or interested person is in a position to influence Contractor’s or the State of Oregon’s relationship with the company.

· Having the representative of a Proposer or Vendor or with Contractor to the State of Oregon be a family member of an employee of the State of Oregon who has authority over the Contractor or Procurement.

· A Proposer employing a former employee of, or the Affiliate of Contractor or a Vendor of, the State of Oregon who assisted in preparing the Procurement.  

4. Confidential Information

Contractor and Affiliates will use the property and information of the State of Oregon and of Participants solely at the request of the State of Oregon or for the benefit of the State of Oregon and its Participants, subject to the terms and conditions of the Contract.  Affiliates of Contractor not use property and information of the State of Oregon and of Participants for personal benefit, nor will they take such information or property with them when they cease to be Affiliates of the Contractor. 

5. Use of Funds or Assets

To the extent it uses funds and assets of the State of Oregon under the Contract, Contractor will not, directly or indirectly:

· Use funds or assets for any purpose which would be in violation of any applicable law or regulation. 

· Make contributions to any political candidate, party, or campaign either within or without the United States. 

· Establish or maintain a fund, asset, or account that is not recorded and reflected accurately on the books and records of Contractor or the State of Oregon. 

· Make false or misleading entries in the books and records of Contractor or the State of Oregon, or omit to make entries required for these books and records to be accurate and complete. 

· Effect a transaction or make a payment with the intention or understanding that the transaction or payment is other than as described in the documentation evidencing the transaction or supporting the payment. 

6. Marketing Practices

Except as authorized in writing by the State of Oregon, Contractor will assure that all relationships with its Affiliates and business partners relating to the State of Oregon are conducted at arms-length using criteria approved by the State of Oregon and are based on fairness and the best interests of State of Oregon and its Participants.

In any dealings with a supplier, customer, government official, or other person or entity, Contractor or its Affiliate will not request, accept, or offer to give any payments, gifts, trips, kickbacks, or other significant things of value, the purpose or result of which could be to influence the bona fide Insurance Services received by the State of Oregon and its Participants or that may be construed as swaying the State of Oregon’s Procurement of Insurance Services based on other than the merits of the Insurance Services and the evaluation criteria in the Procurement. For this purpose, a “significant thing of value” will mean a thing that a person could not lawfully receive or be given as an employee of the State of Oregon. 

In any dealings with a supplier, customer, government official, or other person or entity for or on behalf of the State of Oregon and its Participants or in connection with a Procurement, Contractor and its Affiliates will not exchange business gifts, meals, entertainment, or other business courtesies that are intended to interfere, or are in a magnitude that may have the effect of interfering, with the recipient’s duty to act in the best interests of the State of Oregon and its Participants or to interfere with the recipient’s business judgment.

The Provisions of this Code of Conduct do not alter any stricter or different guidelines or prohibitions of the State of Oregon or its agencies.   

7. Definitions

“Affiliate” of a person means all affiliates, assignees, subsidiaries, parent companies, successors and transferees, and persons under common control with the person; any officers, directors, partners, agents and employees of such person; and all others acting or claiming to act on their behalf or in concert with them.

“Broker” means a person who is under, or is expected to or has responded to a Procurement to be under, a Contract as a consultant, broker, agent, representative, or other person responsible for evaluating insurance services.

“Contingent Commission” means any payment or other incentive by an Insurance Services Contractor to, or agreement of an Insurance Services Contractor with, a Broker that is contingent in any way upon 

(a)
the volume or growth of Insurance Services Contractor business placed by the Broker;  

(b)
the profitability or quality of Insurance Services Contractor business placed by the Broker, e.g. total amount of claims paid a loss ratio;  

(c)
persistency, i.e. how many of the Broker's clients renew policies with the Insurance Services Contractor or with the incumbent carrier when a policy comes up for renewal; or 

(d)
rendering by the Broker of claimed services for the Insurance Services Contractor that are fictitious or bear no relation to the amount of the fee.  

Contingent Commissions may be styled as a ‘contingent commission,’ ‘overrides,’ ‘advisory fees,’ ‘placement service fees,’ ‘market services fees,’ ‘special compensation,’ ‘direct vendor marketing fees,’ ‘enrollment fees,’ ‘communications fees,’ ‘finders fees,’ ‘administration fees,’ or ‘preferred broker compensation.’

“Contract” means any binding contract between the State of Oregon and an Insurance Services Contractor, without regard its denomination as a contract, agreement, policy, binder, rider, term sheet, explanation of benefits, or otherwise.

“Contractor” means _____. 

“Insurance Services,” includes but is not limited to the services of an insurance company, reinsurer, health care service Contractor, health services manager, third-party administrator, insurance broker, insurance agent, risk manager, utilization review organization, consultant, claims payment processor, or any other employee benefits management company or Contractor.

“Insurance Services Contractor” means a company or person which is currently, or is responding to a Procurement to become, under Contract with or otherwise furnishing Insurance Services to the State of Oregon. 

“Noncompetitive Response” means bidding, proposing, or otherwise responding to a Procurement, which response (as a result of actions of or circumstances that are created in whole or part by a Contractor or its Affiliates): 

(a)
is not bona fide; 

(b) 
favors the incumbent Insurance Services Provider; 

(c) 
restricts or allocates opportunities to sell Insurance Services to the State of Oregon; 

(d)
is rigged, steered to a particular Insurance Services Provider to avoid fee disclosures or for other reasons not specified in the Procurement, based on target premiums or fixed prices or chosen by the State of Oregon under false pretenses; 

(e)
has a backup quote or protective quote, a so-called ‘B Quote’ not based on underwriting analysis, false or inflated quotes, or quotes that were deliberately inferior in order to manipulate market pricing or to present the quotes of Insurance Services Provider or the Broker’s negotiating powers in a more favorable light; 

(f)
is collusive, fictitious or otherwise noncompetitive; or 

(g)
induces or causes the State of Oregon to purchase Insurance Services at prices higher than it would have paid, or on terms less favorable than would have been available, in a competitive market.  
“Participant” means a state or local employee, family member, or other individual insured or otherwise covered by or participating in, or eligible for, the Insurance Services of or purchased by the State of Oregon.

“Procurement” means a solicitation or procurement for an Insurance Services Contractor or other decision by the State of Oregon among Insurance Services Contractors.  For purposes of this Code of conduct, “Procurement” includes negotiation, renewal, or renegotiation of an Insurance Services Contractor’s contract or policy with the State of Oregon without regard to whether a formal solicitation or procurement process is used.

“Proposer” means a person who is responding to a Procurement to be under a Contract with the State of Oregon for Insurance Services.

“Vendor” means a person who is under a Contract with the State of Oregon for Insurance Services. 
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