HOUSE BILL 2867




(2009 Oregon Laws, Chapter 880)

DECIDING WHEN TO CONTRACT OUT FOR SERVICES

CHALLENGES IN APPLYING AN UNTESTED LAW

I.
-     Sections 2 through 4. 

House Bill 2867 (2009 Oregon Laws, chapter 880), primarily regulates state and local public agency contracting with the private sector for services.

This presentation focuses on the requirements the enactment imposes on state contracting agencies that consider “contracting out” for services.  Therefore, the discussion will be restricted to Sections 2 through 4 of House Bill 2867.

House Bill 2867, however, also requires contracting agencies to state, in their solicitation documents for goods and services, the consequences of a contractor’s failure to perform, including the remedies the agency may pursue for contract violations, and sets a performance specification for contracts for goods and services.  HB 2867, Sections 5 and 6.  In addition, HB 2867 changes the standards of contractor responsibility in ORS 279B.110 and ORS 279C.375.  HB 2867, Sections 7 and 8.  The measure also places “conflict of interest”-type restrictions on contracting with construction and design professionals to oversee public improvement work. HB 2867, Section 11.

Sections 2 through 4 govern the “buy” decision for public contracts for services.  

The “buy” decision is whether to perform the services with:

(a)
The contracting agency’s own personnel and resources; or 

(b)
Contractors from the private sector who perform the services.

II.
Contracts for “Services.”
A.
The major thrust of HB 2867 regulates procurements of contracts for services.  


Section 2 of HB 2867 permits a contracting agency to conduct a procurement for services with an estimated price that exceeds $250,000 only if the contracting agency either:

(1)
Conducts a written cost analysis, under Section 3 of the enactment, that demonstrates that the agency would incur a lower cost by procuring the services than if it used its own personnel and resources to provide the services; or

(2)
“[R]easonably determines in writing,” under Section 4, that using the contracting agency’s personnel to perform the services is not feasible.
  

When the contracting agency makes a “not feasible” determination under Section 4, the agency does not need to conduct a cost comparison analysis under Section 3. 

B.
Different Treatment for Personal Services Contracts of Local Public Bodies and State Agencies. 

Section 2(1) of HB 2867 states the alternative requirements (for a cost comparison or a “not feasible” determination) only with respect to procurements for “services.”

The Public Contracting Code already defined the word “services” as follows:

“Services” mean services other than personal services designated under ORS 279A.055, except that for state contracting agencies with procurement authority  *  *  *  , “services” includes personal services as designated by the state contracting agencies.  

ORS 279A.010(1)(kk).

Under this definition, Sections 2 to 4 of HB 2867 apply to a broader class of services for state agencies than for local government bodies.  The “services” definition in ORS 279A.010(1)(kk) excepts, from the definition of “services,” those services that a contracting agency has designated as personal services under ORS 279A.055.  But the definition then provides that, only for state contracting agencies, “services” includes personal services.

As a result of this definition, HB 2867 permits local government bodies to determine to a degree, by designating certain services as personal services,
 which of their service contracts Sections 2 to 4 of the enactment will govern.  State agencies, on the other hand, may not except personal services from the operation of Sections 2 to 4 of HB 2867.

C.
Examples of Personal Services Contracts.
The Oregon Supreme Court case has upheld determinations (by Clackamas County and Multnomah County) that contracts to provide emergency medical response services were personal services contracts.

The Clackamas County personal services designation rule (applied in the McClean case) stated:



The following are personal service contracts:


(a)
Contracts for services performed as an independent contractor in a professional capacity, including but not limited to the services of an accountant; attorney; architectural or land use planning consultant; physician or dentist; registered professional engineer; appraiser or surveyor; passenger aircraft pilot; aerial photographer; timber cruiser; data processing consultant or broadcaster.

*  *  *  *  


(f)
Contracts for human services provided by independent contractors in the areas of aging and senior services, mental health services, health services, social and emergency services, child care services, and temporary shelter services.   

The Court of Appeals has upheld, as a personal services contract, a City of Portland contract for a concessionaire to operate a municipal golf course:


The city's findings in support of its ordinance demonstrate an adequate basis for emphasizing the personal service ability of the applicant in awarding golf concession operation contracts, and for removing the contracts from the usual competitive bidding requirements pursuant to [former] ORS 279.051.  That statute clearly allows for some local latitude in defining when personal qualifications should be a dominant or contributing factor in the contractor selection process.  We find no basis for concluding that the city exceeded the permissible degree of latitude in enacting the ordinance in question or in awarding this contract pursuant to it.
 
III.
Contracts and Local Agencies that are Exempt from the Cost Analysis and “Not Feasible” Determination Requirements in Sections 2 to 4 of House Bill 2867.


Sections 2 to 4 of HB 2867 do NOT apply to:


(1)
Procurements for services in which the estimated contract price does not exceed $250,000.  (HB 2867, Section 2(1)).   

(2)
Procurements for client services.  (HB 2867, Section 2(3)(e), incorporating the “client services” definition in OAR 125-246-0110).

(3)
Procurements that ORS 279A.025, or a statute outside the Public Contracting Code, exempts from the Public Contracting Code.

(4)
Local contracting agency procurements for services their local contract review boards have designated as personal services under ORS 279A.055(2) (Discussed in Part II.B., above). 
(5)
Local contracting agencies and local contract review boards for cities with populations that do not exceed 15,000 and for counties with populations not greater than 30,000 (sixteen Oregon counties).
(6)
Community colleges that enroll not more than 1,000 full-time equivalent students.

(7)
Special districts (defined in ORS 198.010).

(8)
Diking districts formed under ORS chapter 551.

(9)
Soil and water conservation districts organized under ORS 568.210 to 568.808.

(10)
The Port of Portland.

IV.
Section 4  -  “Not Feasible” Determinations  -  The Contracting Agency Must Make Findings.  

Section 4(1) of HB 2867 identifies eight circumstances that permit a contracting agency to determine that using the agency’s own forces to perform the services is “not feasible,” and to conduct a procurement for services without making a written cost comparison analysis.  However, to avoid the requirement for a cost comparison before a contracting agency may procure services from the private sector, the agency must “reasonably determine [that infeasibility] in writing.”  This determination will be warranted if the contracting agency finds certain facts.
 

 
The following discussion divides the statutory “not feasible” justifications of Section 4(1) into two categories.  Paragraphs (A) through (E) list five of those justifications that a contracting agency usually can document by adopting abbreviated findings of simple, objective facts.  Paragraphs (F) through (H) address the three remaining justifications, which probably will demand more detailed findings.  The more simple statutory findings include the following:

(A)
Grant Requires an Independent Contractor.


“The terms under which the contracting agency receives a grant or other funds for use in a procurement require the contracting agency to obtain the services through an independent contractor.” (HB 2867, Section 4(1)(b)(A)).
  

(B)
“Law” Requires an Independent Contractor.

“Other state or federal law requires the contracting agency to obtain the services through an independent contractor.” (HB 2867, Section 4(1)(b)(B)).

(C) 
Service and Maintenance Contracts Incidental to Real and Personal Property Purchases and Leases.


“The procurement is for services that are incidental to a contract for purchasing or leasing real or personal property, including service and maintenance agreements for equipment that is leased or rented.” (HB 2867, Section 4(1)(b)(C)).

(D)
Emergency Contracts.

“The procurement is for services to which the provisions of ORS 279B.080 apply.” (HB 2867, Section 4(1)(b)(E)).

(E)
Contracts That Will Be Completed in Six Months.


“The services that the contracting agency intends to procure will be completed within six months after the date on which the contract for the services is executed.”  (HB 2867, Section 4(1)(b)(G)).
HB 2867, Section 4(1), contains three additional sets of circumstances that sometimes will require a contracting agency to make somewhat detailed findings before the agency may establish a contract for services without performing the cost analysis required by Section 3.
(F)
Agency Personnel Lack Expertise, Training or Experience.
“The contracting agency lacks the specialized capabilities, experience or technical or other expertise necessary to perform the services. In making the finding, the contracting agency shall compare the contracting agency’s capability, experience or expertise in the field most closely involved in performing the services with a potential contractor’s capability, experience or expertise in the same or a similar field.” (HB 2867, Section 4(1)(a)).

(G)
Policy Goals, Avoiding Conflicts of Interest, or Ensuring Unbiased Findings.
“The contracting agency cannot accomplish policy, administrative or legal goals, including but not limited to avoiding conflicts of interest or ensuring independent or unbiased findings in cases when using the contracting agency’s existing personnel or persons the contracting agency could hire through a regular or ordinary process would not be suitable.”  (HB 2867, Section 4(1)(b)(E)).

(H)
Urgent or Temporary Need for Services.


“The procurement is for services where the need for the services is so urgent, temporary or occasional that attempting to perform the services with the Contracting Agency’s own personnel or resources would cause a delay that would frustrate the purpose for obtaining the services.”  (HB 2867, Section 4(1)(b)(F)).

(I)
Additional, Unspecified Special Circumstances in Section (1)(b)  -  “Not Feasible” as the Ultimate Controlling Principle.

When reviewing the eight justifications, in Section 4(1)(b), for procuring private services without conducting a cost comparison, contracting agencies must keep in mind that the eight listed justifications are not exclusive.  

After stating that a contracting agency may procure services without a cost comparison if the contracting agency determines in writing that using the agency’s own forces is not feasible, HB 2867, Section 4(1)(b), authorizes an agency to proceed with a procurement for services “if the contracting agency finds that:


*  *  *  *

Special circumstances require the contracting agency to procure the services by contract. Special circumstances may include, but are not limited to, circumstances in which [one of the eight listed justifications exists]  *  *  *  .  

(Emphasis added).


The term “may include,” particularly when qualified by the phrase “but are not limited to,” connotes that the eight listed circumstances that support a “not feasible” decision are merely illustrative, and not limiting in character.
  The core operative concept (in Section 4(1)) is “not feasible.”  The special circumstances mentioned in Section 4(1)(b), therefore, encompass a broader range of conditions, in addition to the eight examples, that make an agency’s use of its own forces to perform the subject services “not feasible.”  

For these reasons, situations in addition to the eight listed circumstances, if they make the performance of the services by a contracting agency’s employees incapable of being utilized or dealt with successfully,
 with appropriate findings will warrant a procurement of services without a cost comparison.  

This interpretation raises the question whether HB 2867 warrants the adoption of an administrative rule to expressly acknowledge the existence of “special circumstances” in addition to the eight described in Sections 4(1)(a) and 4(1)(b)(A) through (G).  The 2009 changes to the Attorney General’s Model Public Contract Rules contain an expression of this interpretation.
 
V.
Section 3  -  Cost Comparison  -  Where’s the Contractor’s Profit?

Section 3 of HB 2867 dictates how contracting agencies must compare the cost of performing services with an agency’s own employees against the cost of contracting for a private provider to perform those services.  

In the absence of a “not feasible” determination under Section 4 of the enactment, an agency may proceed with the procurement:

*  *  *  only if the contracting agency would incur more cost in performing the services with the contracting agency’s own personnel and resources than the contracting agency would incur in procuring the services from a contractor.

HB 2867, Section 3(2)(a).

However, in describing the elements of a cost comparison between obtaining the services from the private sector and using agency employees, HB 2867 leaves an evident gap.  Section 3(1)(b) of HB 2867 commands the contracting agency to “estimate the cost a potential contractor would incur in performing the services.”  But Section 3(2)(a), as stated above, permits the contracting agency to contract out “only if the contracting agency determines that the contracting agency would incur more cost in performing the services with the contracting agency’s own personnel than it would incur in procuring the services from a contractor.”  

Pinning down the costs a potential contractor would incur fails, as a practical matter, to establish the costs the contracting agency ultimately will incur under Section 3(2)(b) for the simple reason that Section 3 does not expressly take into account the profit margin a private contractor will charge the agency for the services.  

We think the private contractor’s profit margin must be recognized when conducting the cost comparison.  If not, the cost comparison will produce an outcome based on the absence of a quantifiable cost component on the private side of the equation which, when left out of the cost analysis, would give an artificial advantage to the decision to procure a services contract in the private market.

Appendix B to this outline shows the new amendments to OAR 137-047-0250 that address the cost comparison process under HB 2867, Section 3.

VI.
Reporting Requirements.

A.
Public Records.

A contracting agency must maintain both the written cost analyses required by Section 3 of HB 2867, and the “not feasible” determinations authorized by Section 4 as 

public records.  HB 2867, Sections 3(3) and 4(2).   

B.
The DAS “One Shot” Report to the Oregon Legislature.
Section 4a of HB 2867 requires the Department of Administrative Services, in consultation with contracting agencies and representatives of public employees, to evaluate the extent to which Sections 2 to 4 of the enactment “aided the contracting agency in making a determination whether to procure services or to perform services with the contracting agency’s own personnel and resources.”  The department must report the results of that consultation and evaluation to the Legislative Assembly on January 10, 2011.

C.
Reports of Costs Analyses and Findings under Section 3(2)(b).
Section 3(2)(b) of House Bill 2867 contains a special exception that covers the situation in which a contracting agency lacks the personnel and resources necessary to get the services performed within the time the services are required:

A contracting agency may proceed with a procurement even if the contracting agency determines that the contracting agency would incur less cost in providing the services with the contracting agency’s own personnel and resources if at the time the contracting agency intends to conduct a procurement, the contracting agency lacks personnel and resources that are necessary to perform the services within the time in which the services are required.  If the contracting agency conducts a procurement under the conditions described paragraph, the contracting agency shall [comply with the reporting requirements under Section 3(2)(b)].

As shown above, this requirement for the reporting of cost analyses and findings on one hand applies only “If the contracting agency conducts a procurement under the conditions described in this paragraph.”  That is, under HB 2867, subparagraph 3(2)(b).

On the other hand, however, subparagraph 3(2)(b)(A), which immediately follows the reference to the foregoing paragraph, speaks in terms of reporting the cost analysis  and findings “that the contracting agency makes for each procurement the contracting agency conducts under this section, along with the basis for the contracting agency’s decision to proceed with the procurement.”

A literal application of the two provisions probably means that if a contracting agency uses the “lack of personnel and resources” exception in Section 3(2)(b) at any one time in any reporting quarter, then the agency must report its cost comparisons and findings for all procurements it conducted under Section 3 during that quarter.  Those would include procurements the agency conducted because it determined, under Section 3(2)(a), that it would incur more costs using its own personnel and resources than it would incur by contracting with a private provider, as well as any procurements  conducted under the Section 3(2)(b) exception.

Local contracting agencies must compile and provide copies to their local contract review board each calendar quarter.

State contracting agencies must compile and provide copies to the Emergency Board each calendar quarter.
State contracting agencies, in addition, must make a request to the Governor “for an appropriation and any authority that is necessary for the contracting agency to hire personnel and obtain resources necessary to perform the services that the contracting agency procured under the conditions described in paragraph (b) of this subsection.”  When a state contracting agency makes the request for appropriations, it also must submit to the Governor a copy of the cost comparisons and findings it submitted to the Emergency Board (presumably only those records for the reporting quarter). 

APPENDIX A





“Client Services” Definition 


OAR 125-246-0110(25) (2008) provides:

(25)
"Client Services" means any Services that directly or primarily support a Client, whether the Client is the recipient through the provision of voluntary or mandatory Services. Client Services also means any Goods that are incidental or specialized in relation to any Services defined in this subsection. Client Services may include but are not limited to (where these terms are used in another statute, they must have that meaning): 

(a)
Housing, including utilities, rent or mortgage or assistance to pay rent, mortgage or utilities; 

(b)
Sustenance, including clothing; 

(c)
Employment training or Skills training to improve employability; 

(d)
Services for people with disabilities; 

(e)
Foster care or foster care facilities; 

(f)
Residential care or residential care facilities; 

(g)
Community housing; 

(h)
In-home care including home delivered meals; 

(i)
Medical care, services and treatment, including but not limited to: 

(A)
Medical, Dental, Hospital, Psychological, Psychiatric, Therapy, Vision; 

(B)
Alcohol and drug treatment; 

(C)
Smoking cessation; 

(D)
Drugs, prescriptions and non-prescription; 

(E)
Nursing services and facilities; 

(j)
Transportation or relocation; 

(k)
Quality of life, living skills training; or 

(l)
Personal care; or 

(m)
Legal services and expert witnesses services; 

(n)
Religious practices, traditions and services, separately or in any combination thereof; and 

(o)
Educational services. The term "Client Services" does not include benefits or services provided as a condition of employment with an Agency. 

APPENDIX B
     AMENDMENTS TO OAR 137-047-0250

137-047-0250
Methods of Source Selection; Feasibility Determination; Cost Analysis
(1) Except as permitted by ORS 279B.065 through 279B.085 and 279A.200 through 279A.225, a Contracting Agency shall Award a Contract for Goods or Services, or both based on Offers received in response to either competitive sealed Bids pursuant to 279B.055 or competitive sealed Proposals pursuant to 279B.060.
(2) Written Cost Analysis for Contracts for Services.  Before conducting the Procurement of a Contract for Services that is subject to sections 2 to 4 of Oregon Laws 2009, chapter 880, a Contracting Agency must, in the absence of a determination under section 4 of that enactment that performing the services with the Contracting Agency’s own personnel and resources is not feasible, conduct a Written cost analysis.

(3) Feasibility Determination for Contracts for Services. A Contracting Agency may proceed with the procurement of a Contract for Services without conducting a cost analysis under Oregon Laws 2009, chapter 880, section 3, if the Contracting Agency makes Written findings that one or more of the special circumstances described in Oregon Laws 2009, chapter 880, section 4, make the Contracting Agency’s use of its own personnel and resources to provide the Services not feasible.  
(4) Special Circumstances. The special circumstances identified in Oregon Laws 2009, section 4 that require a Contracting Agency to procure the Services by Contract include any circumstances, conditions or occurrences that would make the Services, if performed by the Contracting Agency’s employees, incapable of being managed, utilized or dealt with successfully in terms of the quality, timeliness of completion, success in obtaining desired results, or other reasonable needs of the Contracting Agency.  
(5) Written Cost Analysis under Section 3 of Oregon Laws 2009, chapter 880.
(a) Basic Comparison.  The Written cost analysis must compare an estimate of the Contracting Agency’s cost of performing the Services with an estimate of the cost a potential Contractor would incur in performing the Services.  The Contracting Agency may proceed with the Procurement for Services only if it determines that the Contracting Agency would incur more cost in performing the Services with the Contracting Agency’s own personnel than it would incur in procuring the Services from a Contractor.  In making this determination, the cost the Contracting Agency would incur in procuring the Services from a Contractor includes the fair market value of any interest in equipment, materials or other assets the Contracting Agency will provide to the Contractor for the performance of the Services.  
(b) Costs of Using Contracting Agency’s Own Personnel and Resources.  When estimating the Contracting Agency’s cost of performing the Services, the Contracting Agency shall consider cost factors that include:

(A) The salary or wage and benefit costs for the employees of the Contracting Agency who would be directly involved in performing the Services, to the extent those costs reflect the proportion of the activity of those employees in the direct provision of the Services. These costs include those salary or wage and benefit costs of the employees who inspect, supervise or monitor the performance of the Services, to the extent those costs reflect the proportion of the activity of those employees in the direct inspection, supervision, or monitoring of the performance of the Services.    

(B) The material costs necessary to the performance of the Services, including the costs for space, energy, transportation, storage, equipment and supplies used or consumed in the provision of the Services.

(C) The costs incurred in planning for, training for, starting up, implementing, transporting and delivering the Services.

(D) Any costs related to stopping and dismantling a project or operation because the Contracting Agency intends to procure a limited quantity of Services or to procure the Services within a defined or limited period of time.

(E) The miscellaneous costs related to performing the Services.  These costs exclude the Contracting Agency’s indirect overhead costs for existing salaries or wages and benefits for administrators, and exclude costs for rent, equipment, utilities and materials, except to the extent the cost items identified in this sentence are attributed solely to performing the Services and would not be incurred unless the Contracting Agency performed the Services.

(F) Oregon Laws 2009, chapter 880, section 3(1)(a) provides that an estimate of the Contracting Agency’s costs of performing the Services includes the costs described in subsections (5)(b)(A) through (E) of this rule.  Therefore, those costs do not constitute an exclusive list of cost information.  A Contracting Agency may consider other reliable information that bears on the cost to the Contracting Agency of performing the Services.  For example, if the agency has accounted for its actual costs of performing the Services under consideration, or reasonably comparable Services, in a relatively recent Services project, the Contracting Agency may consider those actual costs in making its estimate. 

(c) Costs a Potential Contractor Would Incur.  When estimating the costs a potential Contractor would incur in performing the Services, the Contracting Agency shall consider cost factors that include:

(A) The average or actual salary or wage and benefit costs for Contractors and Contractor employees:

(i) Who work in the business or industry most closely involved in performing the Services; and 

(ii) Who would be necessary and directly involved in performing the Services or who would inspect, supervise or monitor the performance of the Services.

(B) The material costs necessary to the performance of the Services, including the costs for space, energy, transportation, storage, raw and finished materials, equipment and supplies used or consumed in the provision of the Services.

(C) The miscellaneous costs related to performing the Services.  These miscellaneous costs include reasonably foreseeable fluctuations in the costs listed in subsection (5)(c) (A) and (B) of this rule over the expected duration of the Procurement.

(D) Oregon Laws 2009, chapter 880, section 3(1)(b) provides that an estimate of the costs a potential Contractor would incur in performing the Services includes the costs described in subsections (5)(c)(A) through (C) of this rule.  Therefore, those costs do not constitute an exclusive list of cost information.  A Contracting Agency may consider other reliable information that bears on the costs a potential Contractor would incur.  For example, if the Contracting Agency, in the reasonably near past, received Bids or Proposals for the performance of the Services under consideration, or reasonably comparable Services, the Contracting Agency may consider the pricing offered in those Bids or Proposals in making its estimate.  Similarly, the Contracting Agency may consider what it actually paid out under a Contract for the same or similar Services.  For the purposes of these examples, the reasonably near past is limited to Contracts, Bids or Proposals entered into or received within the five years preceding the date of the cost estimate.  The Contracting Agency must take into account, when considering the pricing offered in previous Bids, Proposals or Contracts, adjustments to the pricing in light of measures of market price adjustments like the consumer price indexes that apply to the Services.
(6) Decision Based on Cost Comparison.  After comparing the difference between the costs estimated for the Contracting Agency to perform the Services under section (5)(b) and the estimated costs a potential Contractor would incur in performing the Services under section (5)(c), the Contracting Agency may proceed with the Procurement only if the Contracting Agency would incur more cost in performing the Services with the agency’s own personnel and resources than it would incur in procuring the Services from a Contractor.

(7) Exception Based on Salaries or Wages and Benefits.  If the sole reason that the costs estimated for the Contracting Agency to perform the Services under section (5)(b) exceed the estimated costs a potential Contractor would incur in performing the Services under section (5)(c) is because the average or actual salary or wage and benefit costs for Contractors and employees estimated under subsection (5)(b)(A) are lower than the salary or wage and benefit costs for employees of the Contracting Agency under subsection (5)(c)(A), then the Contracting Agency may not proceed with the Procurement.

(8) Exception Based on Lack of Contracting Agency Personnel and Resources; Reporting.  In cases in which the Contracting Agency determines that it would incur less cost in providing the Services with its own personnel and resources, the Contracting Agency nevertheless may proceed with the Procurement if, at the time the Contracting Agency intends to conduct the Procurement, the Contracting Agency determines that it lacks personnel and resources to perform the Services within the time the Contracting Agency requires them.  When a Contracting Agency conducts a Procurement under this section, the Contracting Agency must:

(a) Make and keep a Written determination that it lacks personnel and resources to perform the Services within the time the Contracting Agency requires them and of the basis for the Contracting Agency’s decision to proceed with the Procurement.

(b) If the Contracting Agency is a Local Contracting Agency, provide to its local Contract Review Board, each calendar quarter, copies of each Written cost analysis and Written determination.

(c) If the Contracting Agency is a State Contracting Agency, provide to the Emergency Board, each calendar quarter, copies of each Written cost analysis and Written determination.

(d) If the Contracting Agency is a State Contracting Agency, prepare a request to the Governor for an appropriation and authority necessary for the State Contracting Agency to hire personnel and obtain resources necessary to perform the Services that are the subjects of the Written cost analyses and Written determinations within the time needed by the state Contracting Agency.  The request to the Governor must include copies of the records submitted to the Emergency Board under subsection (5)(c) of this rule.

(9) A Contracting Agency may proceed with the procurement of a Contract for Services without conducting a cost analysis under Oregon Laws 2009, chapter 880, section 3, if the Contracting Agency makes Written findings that one or more of the special circumstances described in Oregon Laws 2009, chapter 880, section 4, make the Contracting Agency’s use of its own personnel and resources to provide the Services not feasible.  
(10)  The special circumstances identified in Oregon Laws 2009, section 4 that require a Contracting Agency to procure the Services by Contract include any circumstances, conditions or occurrences that would make the Services, if performed by the Contracting Agency’s employees, incapable of being managed, utilized or dealt with successfully in terms of the quality, timeliness of completion, success in obtaining desired results, or other reasonable needs of the Contracting Agency.  
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		Under Oregon law, local contracting agencies are entitled to rely only on the advice of their duly appointed legal counsel.  To enjoy the benefits associated with reliance on the advice of legal counsel, local public bodies and their officers must rely on the advice of an attorney who has been duly appointed to advise them.  See Belgarde v. Linn, 205 Or App 433, 439-42, 134 P2d 1082, rev den 341 Or 197 (2006); Bear Creek v. Hopkins, 53 Or App 212, 216-18, 631 P2d 808, rev den 292 Or 108 (1981) (Both cases recognizing that good-faith reliance on the advice of authorized counsel constitutes a defense against a local public body officer’s personal civil liability for acting in accordance with that advice).            


 	


� 	HB 2867, Section 4(1), lists eight illustrative grounds for determining that a contracting agency’s use of its own forces to perform the services would not be feasible.    





� 	HB 2867, Section 2(1) states:





Except as provided in Section 4 of this 2009 Act, before conducting a procurement for services with an estimated contract price that exceeds $250,000, a contracting agency shall [conduct a cost comparison analysis under Section 3 or make a “not feasible” determination under Section 4]:





(Emphasis added).


 


� 	ORS 279A.055(2) states:





[A] local contract review board by ordinance, resolution, administrative rule or other regulation may designate certain service contracts or classes of service contracts as personal services contracts. 





�	McClean v. Buck Medical Services, Inc., 334 Or 17, 45 P3d 120 (2002). 





� 	Double Eagle Golf, Inc. v. City of Portland, 134 Or App 60, 64, 894 P2d 514 (1995), affirmed on other grounds, 322 Or 604, 910 P2d 1104 (1996).





� 	HB 2867, Section 2(3)(e), directly incorporates the “client services” definition in OAR 125-246-0110(25) (2008) by citing the rule.  The new statute exempts “Procurements for client services, as defined in OAR 125-246-0110.”  This statutory incorporation of an administrative rule means that, at least for the purpose of applying HB 2867, DAS may not change its rule that defines “client services.”  To do so would amount to a state agency’s unauthorized amendment of the legislative enactment.


	In a recent, analogous situation, the Court of Appeals interpreted a statutory incorporation of a federal regulation as operating to adopt the regulation only as the regulation existed at the time of the enactment.  In  Olson v. State Mortuary and Cemetery Board, 230 Or App  376, 388, ___ P3d ___ (August 19, 2009), the court stated:  


To avoid the potential constitutional problem of "prospective delegation," we interpret the 1985 amendment and its implementing rules to refer to the FTC Funeral Rule as it was then written and not as an attempt to adopt rules that will change from time to time as the federal government changes its rules.  See � HYPERLINK "http://www.publications.ojd.state.or.us/A98053.htm" �Advocates for Effective Regulation v. City of Eugene�, 160 Or App 292, 311, 981 P2d 368 (1999) ("A state statute, for example, cannot incorporate future federal regulations not yet promulgated at the time of enactment; the effect of doing so is to delegate the power to amend the statute to the federal regulatory authority.”).





Similarly, a state statute cannot incorporate state administrative rules in a manner that will allow the promulgating agency, by amending the rules, to change the statute from time to time.  Therefore, we must give the three incorporations of administrative rules in HB 2867 the interpretation recognized in Olson, and apply the incorporated rules as they were written at the time of the enactment of HB 2867.  That means that contracting agencies should preserve a faithful copy of OAR 125-246-0110 as it existed in June, 2009, which is attached as Appendix B.    





� 	A two-sentence finding under this section could state, for example: 





Under Section 4(1)(b)(A) of Oregon Laws 2009, chapter 880 [ORS 279B.___(1)(b)(A) when codified], using the [agency’s] own personnel or resources to perform the services the agency intends to procure in this solicitation [(identify solicitation number)] for [(identify character of the services)] is not feasible.  The [agency] finds that [section _ of the grant agreement, dated _________, 200_, / ___ USC § ___ / ___ CFR § ___ (20__ )], which governs funding for this solicitation, requires the agency to obtain the services through an independent contractor.  





� 	The term “law,” as used in Section 4(1)(b)(B), includes administrative rules as well as statutes.  See Bronson v. Moonen, 270 Or 469, 476-77, 528 P2d 82 (1974) (“Administrative rules and regulations are to be regarded as legislative enactments having the effect as if enacted by the legislature as part of the original statute.”); Yeager v. Providence Health System Oregon, 195 Or App 134, 139, 96 P3d 862, rev den 337 Or 658 (2004) (Recognizing the same principle). 





� 	Keep in mind the direct expression, in the “including” clause of Section 4(1)(b)(C)), that incidental services embrace the maintenance and servicing of purchased or rented equipment.  Services for the maintenance of equipment provide, therefore, a useful example of services that are ”incidental” to the purchase or leasing of that equipment.  However, the main clause of Section 4(1)(b)(C) has a broader scope  -  it covers services related to both real property and personal property.  An interpretation that extends incidental services to cover the maintenance of real property, and personal property other than equipment, therefore, stretches the meaning of the subparagraph not at all.  





� 	Under ORS 279B.080, agencies must make written determinations of the circumstances that make up the emergency that justifies expedited contracting, but need not make those findings before they make the emergency contracts.  In contrast, HB 2867, Section 2(1), requires the determination that using in-house services is not feasible “before conducting a procurement for services  *  *  *  .” (Emphasis added).  





� 	The “not feasible” determination under Section 4(1)(a) will fall into the simple-findings category when the services to be performed require a service provider who has a certain professional licensure or academic qualifications and the contracting agency has no employees that satisfy those requirements.





� 	This “not feasible” justification may sometimes fall into the “simple findings” category, at least in those cases where the contracting agency’s employees’ making of a decision or a recommendation could adversely affect the interests of the agency that employs them.  A possible example might involve the development of technical evidence or testimony.  An agency reasonably could use this justification because a judge, jury, hearings officer, or planning commission would be disinclined to give great weight to evidence generated or testimony given by an agency employee, who has an obvious interest in keeping her employer happy with what she says.  





� 	See Premier Products Co. v. Cameron, 240 Or 123, 125, 400 P2d 227 (1965) (“‘Including’ can and has been interpreted as a word of enlargement, or of illustrative application, as well as a word of limitation.”). 


 


� 	Webster's Third New Int'l Dictionary 831 (unabridged ed 2002) defines “feasible” as follows:





1  :  capable of being done, executed, or effected  :  possible of realization  *  *  *  2  :  capable of being managed, utilized, or dealt with successfully  :  suitable  *  *  *  3  :  reasonable, likely  *  *  *  .	





	This reliance on the dictionary reflects the method for determining a statute’s meaning the Oregon Supreme Court announced in PGE v. Bureau of Labor andIndustries,317 Or 606, 610-12, 859 P2d 1143 (1993), as modified in State v, Gaines, 346 Or 160, 171,206 P3d 1042 (2009). The first step in that methodology demands an examination of the text of the provision in light of the context in which the provision appears. In that examination, words of ordinary usage typically should be given their plain, natural and ordinary meanings. See also, Taylor v. Werner Enterprises, Inc.,329 Or 461, 467, 988 P2d 384 (1999) (recognizing the ordinary meaning principle in interpreting a statute).





� 	OAR 137-047-0250(10) now states:





The special circumstances identified in Oregon Laws 2009, chapter 880, section 4 that require a Contracting Agency to procure the Services by Contract include any circumstances, conditions or occurrences that would make the Services, if performed by the Contracting Agency’s employees, incapable of being managed, utilized or dealt with successfully in terms of the quality, timeliness of completion, success in obtaining desired results, or other reasonable needs of the Contracting Agency.  





� 	In addition, the agency may not proceed with the private sector procurement if the sole reason that the overall private cost estimate is lower than the overall public employee cost estimate “is because the costs estimated [for the average or actual salary or wage and benefit costs for the private sector work] is lower than the costs estimated [for the salary or wage and benefit costs of the public employees] because the [private sector employee salary or wage and benefit costs] are lower than [the public sector salary or wage and benefit costs].”  HB 2867, Section 3(2)(a).  


� 	HB 2867, Section 4a, states:





	(1)	The Oregon Department of Administrative Services, in consultation with contracting agencies and representatives of employees of contracting agencies that are subject to sections 2, 3 and 4 of this 2009 Act, shall evaluate the extent to which the provisions of sections 2, 3 and 4 of this 2009 Act aided the contracting agency in making a determination as to whether to procure services or to perform services with the contracting agency’s own personnel and resources.





(2)	The department shall report the results of the consultation and evaluation to the Legislative Assembly on January 10, 2011.  





� 	This exception superficially looks a lot like HB 2867, Section 4(1)(a), discussed in Part IV(F) at page 7 of this outline.  Section 4(1)(a) permits a “not feasible” determination (without a cost comparison) when:  


The contracting agency lacks the specialized capabilities, experience or technical or other expertise necessary to perform the services. In making the finding, the contracting agency shall compare the contracting agency’s capability, experience or expertise in the field most closely involved in performing the services with a potential contractor’s capability, experience or expertise in the same or a similar field.





An apparent difference is that Section 3(2)(b) (which does require a cost comparison) covers the situation where the agency lacks the personnel and resources necessary to perform the services in time.  Section (4)(1)(a), on the other hand, addresses circumstances in which the agency lacks the special expertise necessary to perform the services at all. 





� 	HB 2867, Section 3(2)(b), seems to mix up paragraphs and sections as follows, stating in part:





	*  *  *  *  If the contracting agency conducts a procurement under the conditions described in this paragraph, the contracting agency shall:





(A)	Keep a record of the cost analysis and findings that the contracting agency makes for each procurement the contracting agency conducts under this section, along with the basis for the contracting agency’s decision to proceed with the procurement; and





(B)	Collect and provide copies of the records described in subparagraph (A) of this paragraph each calendar quarter to the local contract review board, if the contracting agency is a local contracting agency, or to the Emergency Board, if the contracting agency is a state contracting agency.





(c)	If the contracting agency is a state contracting agency, in addition to complying with the provisions of paragraph (b) of this subsection the contracting agency shall prepare a request to the Governor for an appropriation and any authority that is necessary for the contracting agency to hire personnel and obtain resources necessary to perform the services that the contracting agency procured under the conditions described in paragraph (b) of this subsection. The request must include a copy of the records that the contracting agency provided to the Emergency Board under paragraph (b)(B) of this subsection.





(Emphasis added).
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