


c. Equipment, supplies, labor and increased administration required for compliance:

Minimal equipment, supplies and labor would be required — only as necessary for the submittal and filing of required
documents. Depending on the contract, contractors may be required to send one staff member to a one-day training to
become a contact person for the criminal records check process.

How were small businesses involved in the development of this rule?
Small businesses were not involved in the development of these rules. They will be involved in any contract development

with the Department,

Administrative Rule Advisory Committee consulted? If not, why?:

No. These rules mainly effect Department employees and volunteers, and therefore were developed using sources and
feedback internal to the Department. The Office of Human Resources regularly solicited involvement and feedback from
unions representing Department employees throughout the rule development.

()’L()/VU/LL/?J\Q/V %%Lttdl- Jennifer Bittel, DWSS Rules Coordinator 1 [/f\l(f'l

Signature v, Printed name " Date’

Administrative Rules Unit, Archives Division, Secretary of State, 800 Summer Street NE, Salem, Oregon 97301. ARC 925-2007



ADOPT & AMEND

CHAPTER 407
DEPARTMENT OF HUMAN SERVICES,
ADMINISTRATIVE SERVICES DIVISION AND DIRECTOR’S OFFICE

DIVISION 7
CRIMINAL HHSTFORY-CHECKSRECORDS AND ABUSE CHECK RULES

DPHSCriminal Recor hecks on Department of Human Services Employees, VVolunteers,
and Contractors

407-007-0000
Purpose-and-Scope

(1) Purpese- The purpose of these rules, OAR 407-007-0000 to 407-007-0100, is to provide for
the reasonable screening under ORS 181.534 and 181.537 of the Department of Human
Services’ employees, volunteers, and contractors to determine if they have a history of criminal
behavior such that they should not be allowed to work, volunteer, be employed, or otherwise
perform in positions covered by these rules.

(2) RuleAppheabmtyThese rules agglg to evaluatlng crlmlnal records and Qotentlallg
f a subj di

upon such |nformat|on. The fact that a subject individual is approved does not guarantee
employment or placement. These rules do not apply to subject individuals covered under OAR

407-007-0200 to 407-007-6386-0370.

Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 181.537, 409.010

407-007-0010
Definitions

As used in OAR 407-007-0000 to 407-007-0100, unless the context of the rule requires
otherwise, the following definitions apply:

(1) “Approved” means that a subject individual, following a final fitness determination, is

ehigiblefit to work, volunteer, be employed, or otherwise perform in pesitiens-covered-by-these
rutesthe position listed on the Background Check Request form.

(2) “Approved with restrictions” means an approval in which some restriction is made includin
but not limited to the subject individual, the subject individual’s environment, the type or number

of clients for whom the subject individual may provide care, or the information to which the
subject individual has access.
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(3) “Authorized designee (AD)” means an individual whom the Department of Human Services
designates and authorizes to receive and process Background Check Reguest forms from subject
individuals and criminal records information from the Department of Human Services.

4) “Background Check Unit” means the Department of Human Services’ Background Check

Unit (BCU).

(5) “Client” means any individual who receives services, care, or funding for care; through the
Department of Human Services.

(36) “Closed Sasecase” means a criminal histeryrecords check application that has been closed
without a final fitness determination.

(47) “Criminal Histery-Cheekrecords check” means obtaining and reviewing criminal

histeryrecords as required by these rules—Fheresult-ofa-criminal-history-cheek-is-afitness
determination-ora-closed-case—The-criminal-history-cheek and includes any or all of the

following:

(a) An Oregon criminal histeryrecords check-+-which where criminal offender information is
obtained from Oregon Department-of-State Police (OSP) using the Law Enforcement Data
System (LEDS) The Oregon cr|m|naI h+ste¢yrecords check may also include a review of

@MW—%%@%Q%&L@HWM mformatlon
SRR e C co il e s e Do,

(b) A national criminal histeryrecords check-ta-which where criminal history-isrecords are
obtained from the Federal Bureau of Investigation (FBI) through the use of fingerprint cards sent
to OSP and other identifying information.

(c) A state-specific criminal histeryrecords check-#-which where criminal histery-isrecords are
obtained from law enforcement agencies, courts, or other criminal histeryrecords information
resources located in, or regarding, a state or jurisdiction outside Oregon.

(58) “Criminal Offendertnformationoffender information” means records, including fingerprints
and photographs, received, compiled, and disseminated by OSP for purposes of identifying
criminal offenders and alleged offenders and maintained as part of an individual’s records of
arrest, the nature and disposition of criminal charges, sentencing, confinement-{cenfinement
shaH, but does not include the retention by OSP of records of transfer of inmates between penal
institutions or other correctional facilities}, and release;and. It also includes the OSP

Computerized Criminal History System (see OAR 257-010-0015).

“Denled” means that a subject |nd|V|duaI followmg a fitness determmatlon mcludmg a welghlng
test, is not eligiblefit to work, volunteer, be employed, or otherwise perform in pesitiens-covered

by-theserutesthe position listed on the Background Check Request form.
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(810) “Department” means the Department of Human Services(BHS).

(211) “Employee” means an individual working in the Department in any position including a
new hire, promotion, demotion, direct appointment, re-employment, job rotation, developmental

assignment, transfer, an individual impacted by the Department’s lay-off process, or temporary
hire.

(3612) “Fitness Betermination”means-the-outcome-of anapphicationdetermination” means the

decision in a case that is not closed and includes:

(a) The decision regarding a Background Check Request form, an Oregon criminal records
check, and preliminary review;-eran-appheationand-eriminal-history (a preliminary fitness

determination); or

(b) The decision regarding a Background Check Request form, completed criminal records check
including gathering of other information as necessary, #-a-case-that-isnet-eclesedand a final

review by an AD (a final fitness determination).

(3£13) “Good Sausecause” means a valid and sufficient reason for not complying with time
frames set during the criminal histeryrecords check process or contested case hearing process,

and-may-teludeincluding but not limited to an explanation of circumstances beyond ana subject
individual’s reasonable control.

(3214) “Hearing representative” means a Department employee representing the Department in a
contested case hearing.

(15) “Hired on a preliminary basis” means a condition in which an subject individual may be
allowed by the Department to work, volunteer, be trained, or reside in an environment following
the submission of a completed Background Check Request form. Hired on a preliminary basis is

applicable only during the time frame following a preliminary fitness determination and prior to
a final fitness determination.

(16) “Office of Human Resources” means the Department’s Office of Human Resources.

(17) “Other Criminal-Histery-tnformationcriminal records information” means information
obtained and used in the criminal historyrecords check precess-that is not “criminal offender

information” from OSP. “Other criminal kisteryrecords information” includes police
investigations and records, information from local or regional criminal records information
systems, justice records, court records, information from the Oregon Judicial Information
Network, sexual offender registration records, warrants, DM Oregon Department of Corrections

records, Oregon Department of Transportation’s Driver and Motor Vehicle Services Division
information, information provided on the Bepartment’s-eriminal-history-check-formsBackground

Check forms, disclosures by a subject individual, and any other information from any
jurisdiction obtained by or provided to the Department for the purpose of conducting a fitness

determination.
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(18) “Position” means the position listed on the Background Check Request form for the subject
individual which determines whether the individual is a subject individual under these rules.
Covered positions include any type of employment, volunteer placement, or contract placement.

(3419) “Subject dividualindividual (S1)” means an individual 16-years-eld-er-olderon whom
the Department may conduct a criminal records check and from whom the Department may
require fingerprints for the purpose of conducting a national criminal histeryrecords check. A

subjeetindividuatAn Sl includes any of the following:
(a) An-employee-oftheA Department employee.

(b) An individual who has been offered employment by the Department.

(c) An individual secured by the Department through the services of a temporary employment
agency, staffing agency, or personnel services agency who is providing any of the duties or
having access as described in OAR 407-007-0060(3}{€3).

(d) A v a e - N a a a A

Department cllent who is placed in the weﬁee*peﬁeneeWork Exgerlence or JOBS PIu S program
at a Department site.

(e) An individual who provides or seeks to provide services to the Department at Department
facilities, sites, or offices as a contractor, subcontractor, vendor, volunteer under Department
direction and control, or student under Department direction and control who:

(A) May have contact with clients;

(B) Has access to personal information about employees of the Department, clients, or members
of the public, including but not limited to Social Security numbers, dates of birth, driver license

numbers, medical information, personal financial information, or criminal background
information:;

(C) Has access to information the disclosure of which is prohibited by state or federal laws, rules,
or regulations or information that is defined as confidential under state or federal laws, rules, or
regulations;

(D) Has access to property held in trust or to private property in the temporary custody of the

state;

(E) Has payroll or fiscal functions or responsibility for:
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(i) Receiving, receipting or depositing money or negotiable instruments;

ii) Billing, collections, setting up financial accounts, or other financial transactions; or

(iii) Purchasing or selling property;

F) Provides security, design or construction services for government buildings, grounds, or
facilities;

(G) Has access to critical infrastructure or secure facilities information; or

H) Is providing information technology services and has control over or access to information
technology systems.

(f) Any |nd|V|duaI

mdmdu&kapplymg for arpard mglogment ora volunteer pe%e—n—anyglacemen

(g) Any employee, ary-volunteer,-any contractor, or-ary employee of any contractor in any of
the following:

(A) A state-State-operated or BHSDepartment-contracted secure residential treatment facility;

(B) A state-operated-rehabihtationfactity{C)-A-state-State-operated group home within the

Department’s State-Operated Community Programs;

(BC) Blue Mountain Recovery Center;
(ED) Eastern Oregon Training Center; or
(FE) Oregon State Hospital.

(3520) “Weighing Festtest” means a process carried out by the Department in which available
mformatlon is conS|dered to make th&ea%eem&ef—a—pre#m»na%r—ﬁﬂala fltness determlnatlon-

Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 181.537181.537, 409.010

407-007-0020
Criminal HistoryRecords Check Required

(1) Whe-Cenduets-Criminal-History-Cheecks-{a) Fhe-Department-The Department conducts
criminal historyrecords checks on all subject-individualsSls through LEDS maintained by OSP
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pursuant to ORS chapter 181 and the rules adopted pursuant thereto (see OAR chapter 257,
division 15).

(b2) OSP-If a natienwidenational criminal records check of a-subjectindividuatan Sl is
necessary, OSP shall provide the Department the results of a-criminal records eheekchecks
conducted pursuant to ORS 181.534, including fingerprint identification, through the FBI.

+ne|+\+relual—rsrree|e+reeltehaveea ) Sls must have a cr|m|nal records check in the followmg

circumstances:

(a) Subjecttndividuals—AnlIf an individual becomes a-subject-individualan Sl on or after the

effective date of these rules.

(b) Pesitien-Change—Except as provided in section (3) of this rule, if the individual, whether
previously considered a-subject-individualan Sl or not, changes positions, and the position
requires a criminal histeryrecords check. MevementinteChange in a position may be due_to but

not limited to promotion, transfer, demotion, re-employment, job rotation, developmental
assignment, restoration, bumpinglayoff, or recall.

hrste-ryrecords check is justified. Examples include but are not limited to any indication of
possible criminal behavior by an Sl or quality assurance monitoring of a previously conducted
criminal histeryrecords check.

Offlce of Human Resources may determlne that theeemplettenef onductlng a new criminal
histeryrecords check for a Department employee is not required-after.

(a) After the completion of the BHS-Criminal-HisteryBackground Check Request form-when,
the Office of Human Resources may consider ending the criminal records check if:

(A) The subjectindividualSl who has been offered a new position has completed a previous
criminal histeryrecords check with an outcome of approved; and

(B) There has been no break in employment with the Department.

(b) Criteria-for-Ending-Cheek-The Office of Human Resources may cease the criminal
histeryrecords check-process-may-be-ended without making a new eriminal-history-check-ornew

fitness determination if-the-Bepartment-determines there is no indication of new potentially
disqualifying crimes or conditions, and at least one of the following is true:
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(A) The previous criminal histeryrecords check identified no potentially disqualifying crimes or
conditions as defined at that time and the BepartmentOffice of Human Resources determines that
the previous fitness determination is sufficient for the new position.

(B) The BepartmentOffice of Human Resources determines that the new position requires the
same or less responsibility or access in the duties as described in OAR 407-007-0060(%3).

(€5)(4) Reporting Criminal Activity Required. Al subject individuals All Sls shall notify the

Department’s Office of Human Resources within five days of being arrested, charged, or
convicted of any crime.

Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 181.537181.537, 409.010

407-007-0030
Criminal HisteryRecords Check Process

(1) Bepartment-Aceess-Only Department employees, called ADs, may be authorized and
approved pursuant to OAR 407-007-0230 to 407-007-0240 to receive and evaluate criminal

offender mformatlon and other cnmlnal h%wmﬁm%mﬂ%wm%%m

au%hen%edde&gnees ecords |nformat|0n. Onl¥ AD may conduct fltness determlnatlons.
(2) Ferms-Reguired—TFhe-subject-individual An Sl shall use the Bepartment’sBackground Check

Request form to request the criminal historyrecords check—TFhe-BHS-Criminal-History Reguest
form and shall include-the-foHewing:

melad+ng—bdt—net—l+mﬁed—te—name—al+ases—da¢eName and aliases;

(b) Date of birth;-address;;
(c) Address and recent residency information,-grivers-teense-disclosure-ef-eriminal-historyand
disclosure

Ex

(d) Driver license information;

(e) Position of the SI;

(f) Disclosure of criminal history;

(A) All arrests, charges, and convictions.

(B) The disclosed crimes and the dates must reasonably match the SI’s criminal offender
information and other criminal records information, as determined by the Department.
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(g) Disclosure of other history required under OAR 407-007-0400 to 407-007-0460; and

(h) Disclosure of other information to be considered in the event of a weighing test- if the S

disclosures any criminal history or other history required under OAR 407-007-0400 to 407-007-
0460.

(b)-Notice-Regarding-Secial-Seeurity-number-3) The Background Check Request form shall
include the following notices:

(a) A notice regarding disclosure of Social Security number indicating-that:

(A) The subjeetindividualSI’s disclosure is voluntary; and

(B) The Department requests the Social Security number solely for the purpose of positively

identifying the subject-individualSI during the criminal histeryrecords check process.

(eb) Fingerprinting—A notice that the subjectindividualisSl may be subject to fingerprinting and
a criminal histeryrecords check:-and.

(d ' :
ehangee#adel#es&@)—?e&tw&tdenﬂﬁeaﬂepr:l The Department shaII verlfy the |dent|ty of a
subjeetindividuatan Sl using methods which may include but tsare not limited to asking the
subjectindividualSl for current and valid government-issued photo identification (example:
drivers™Heense}-and confirming the information on the photo identification with the subject
individualSl, the information written on the BHS-Criminal-HistoryBackground Check Request
form, and the information written on the fingerprint card if a national criminal histeryrecords
check is conducted.

{4)-Oregon-Criminal-Histery-Cheek:(5) The Department shall conduct an Oregon criminal
records check after a completed Background Check Request form is received.

(a)-Obtaining-trformatien: Using information submitted on the BHS-Criminal
HistoryBackground Check Request form, the Department ebtainrsmay obtain criminal offender
information from the LEDS system and reguestsmay request other criminal historyrecords
information as needed.

(b) Handhng-of-lnfermation—CriminalThe Department shall handle criminal offender
information obtained through LEDS-shal-be-handled in accordance with applicable OSP

requirements in ORS chapter 181 and the rules adopted pursuant thereto (see OAR chapter 257,
division 15).

(5)-National-Criminal-History-Check:(6) The Department may conduct a fingerprint-based
national criminal records check after an Oregon criminal records check is completed.
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(@) —aA fingerprint-based

natlonal crlmlnal h+steF>Leheek—|Hequ+Fed—lethh&De1eaﬁmem ecords check may be completed
under any of the following circumstances:

(A) The subjectindividualSl has out of state residency evidenced by the subject-individualSI’s

possession of an out of state drivers’driver license or living outside Oregon for 60 or more
consecutive days during the previous threefive years.

(B) The LEDS check, subjectindividualSI disclosures, or any other criminal histeryrecords
information obtained by the Department indicates there may be criminal histeryrecords outside
of Oregon.

(C) The Department has reason to question the identity or history of the subject-individualSI.

(D) The subjeetindividualis-subject-to-these-rules-due-to-employment-orS1’s position is at
Oregon State-tnstitutionsstate institutions under OAR 407-007-0010(2419)(g).

(E) The subject-individualSI is assigned duties involving any aspect of a criminal histeryrecords
or abuse check process-eris-a-hearingsrepresentative-in-criminal-history-check-contested-cases.

(F) A fingerprint-based criminal histeryrecords check is required by federal or state laws or
regulations, other rules adopted by the Department, or by contract with the Department.

Department has reason to believe that flngerprlnts are needed to make a final fitness
determination.

(b) The Department must receive consent from the parent or guardian to obtain fingerprints from
an Sl under 18 years of age.

(c) Processing-of Fingerprint-Card—Fhe-subjectindividual The S shall complete and submit a

fingerprint card when requested by the Department.

(A) The subjectindividualSI shall use a fingerprint card {Example-FBH-orm-FB-258)-provided
by the Department. The Department shall give the subject-individualSl notice regarding the

Social Security number as set forth in OAR 407-007-6636.0030(3)(a).

(B) The subjectindividualSl shall submit the fingerprint card to the BCU within 21 _calendar
days of the request-to-the Bepartment’s-Criminal-Records-Unit.

(i) H-the-card-isnotreceived-within21-daystheThe Department witshall close the application,
making it a closed case, if the fingerprint card is not received within 21 calendar days.

(ii) The Department may extend the time allowed for good cause.
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(C) The Department may require new fingerprint cards if previous cards are rejected by OSP or
the FBI.

(6)-State-Speeific-Criminal-Histery-Cheek-7) The Department may also conduct a state-specific

criminal historyrecords check in lieu of or in addition to a national criminal histeryrecords check.
Reasons for a state-specific criminal historyrecords check include but are not limited to:

(a) Out-of-State-Histery—When the Department has reason to believe that out-of-state criminal
histeryrecords may exist.

(b) HiegibleFingerprints—-When the Department has been unable to complete a national criminal
histeryrecords check due to illegible fingerprints.

(c) trcomplete-lnfermation—When the national criminal histeryrecords check results show
eriminal-history-witheut-final-disposition-orcempleteincomplete information about charges_or
criminal records without final disposition.

(d) State-Nottneluded-in-FBEL-When there is indication of residency or criminal histeryrecords in
a state that does not submit all criminal histeryrecords to the FBI.

(e) OtherReasons: When, based on available information, the Department has reason to believe
that a state-specific criminal records check is necessary.

complete a cr|m|nal hlstepyrecords check and fitness determination, the Department may require;

as-hecessary; additional information from the-subject-individual-sueh-asan Sl.

(a) Additional information includes but is not limited to-additienal criminal, judicial, exother
background information;, or proof of identity.

(b) tavestigatery-tnterviewtHa-subjectindividuallf an SI who is a represented Department

employee is required to provide additional information, the process for obtaining that
information through investigatory interviews shall adhere to collective bargaining agreements on
investigatory interviews.

8 -Hmminent-Banger-(9) The Department may conduct a criminal records check in situations of
imminent danger.

(a) New-Criminal-Historny-Cheek: If the Department determines there is indication of criminal

behavior by the-subjectindividuatan Sl that could more likely than not pose a-petentialan
immediate risk to the Department, its clients, or vulnerable persons, the Department shall

authorize a criminal histeryrecords check without the completion of a BHS-Criminal
HistoryBackground Check Request form.

(b) Oppertunity-te-Disclose-If the Department determines that a fitness determination based on
the criminal histeryrecords check would be adverse to the subject-individualSl, the Department
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shall provide the subjectindividualSl, if available, the opportunity to disclose criminal

histeryrecords, potentially disqualifying conditions, and other information as indicated in OAR
407-007-0060 before the completion of the fitness determination.

(910) Becumentation—Criminal histeryrecords checks conducted under this rule shall be
documented in writing.

Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 181.537181.537, 409.010

407-007-0040
Potentially Disqualifying Crimes

(1) Felenies-and-Misdemeaners—A conviction of any of the following crimes is potentially
disqualifying. Fhe-Hst-includes-offenses-that-are-crimes-and-does-hotinclude-offensesOffenses or
convictions that are classified as less than a misdemeanor, such as violations {Seeor infractions

are not potentially disqualifying (see ORS 161.505 threughto 161.565).

(a) Any Federal-Crimefederal crime.

(b) Any U.S. Military-Crimemilitary crime.

(c) Felonies-and-Misdemeanors-in-Oregon—Any felony or misdemeanor in Oregon Revised
Statutes or local codes in Oregon.

(d) SrimesOutside-Oregon-—Any felony or misdemeanor in a jurisdiction outside Oregon
(including known crimes outside the United States) that is the substantial equivalent of any crime

in Oregon erimeRevised Statutes, or that is serious and demonstrates behavior that poses a threat
or jeopardizes the safety of the Department, its clients, or vulnerable individuals as determined
by the Department.

(e) Repealed-Crimes—Any crime that is no longer codified in Oregon or other jurisdiction but that
is the substantial equivalent of any crime listed in this section as determined by the Department.

(2) EvaluationBased-on-Current-Laws. Regardless of the conviction date, evaluations of crimes
may be based on Oregon laws and laws in other jurisdictions in effect at the time of the fitness
determination.

(3) Juventle-Reeerds-Under no circumstances may a-subject-individualan Sl be denied under
these rules because of a juvenile record that has been expunged or set aside pursuant to ORS
419A.260 to 419A.262.

(4) Adult-Records-Under no circumstances may a-subjectindividualan Sl be denied under these
rules because of an adult record that has been set aside pursuant to ORS 137.225.

Stat. Auth.: ORS 181.534, 181.537, 409.050
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Stats. Implemented: ORS 181.534, 181.537181.537, 409.010

407-007-0050
Other Potentially Disqualifying Conditions

The following are potentially disqualifying conditions:

(1) Sex-Offender—TFhe-subject-individualThe SI makes a false statement to the Department,
including the provision of materially false information, false information regarding criminal
history, or failure to disclose information regarding criminal history. Nondisclosure of charges

classified as less than a misdemeanor such as violations or infractions may not be considered as
false statement.

(2) The Sl is a registered sex offender in any jurisdiction. There is a rebuttable presumption that
an idividualSl is likely to engage in conduct that would pose a significant risk to the
Department, its clients, or vulnerable individuals if the subjectindividualSl has been designated
a predatory sex offender as-provided-runder ORS 181.585 or found to be a sexually violent
dangerous offender under ORS 144.635 (or similar statutes in other jurisdictions).

(23) Warrants—The subjectindividualSl has an outstanding warrant_in any jurisdiction.

(3)-ProbationParoleor Post-Prison-Supervision—The-subject-individuald) The Sl has a deferred

entence, conditional discharge, or is participating in a diversion program in any jurisdiction for
otentially disqualifying crime.

(5) The Sl is currently on probation, parole, or post-prison supervision for any crime_in any
jurisdiction, regardless of the original conV|ct|on date (or date of guilty or no contest plea if there
IS no conviction date}; M VA=

(%%%m%e%mmmg@ is found in violation of post-

prison supervision, parole, or probation for any crime in any jurisdiction regardless of the
original conviction date {or date of guilty or no contest plea if there is no conviction date}, within

five years or less from the date the BHS-Criminal-HistoryBackground Check Request form was
signed or the date the Department conducted a criminal histeryrecords check due to imminent

danger.

(5)3uvenHe-Adjudication—-Adjudication?) The Sl has an unresolved arrest, charge, or a pending
indictment for any crime in any jurisdiction.

(8) The Sl has been arrested in any jurisdiction as a fugitive from another state, regardless of the

date of arrest.

(9) An adjudication in a juvenile court_in any jurisdiction, finding that the subjecttrdivicualS]
was responsible for a potentially disqualifying crime that would result in a conviction if

committed by an adult.
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(6)-Guity-Execeptiforinsanity-10) A finding of “guilty except for insanity,” “guilty except by

reason of insanity,” “not guilty by reason of insanity,” “responsible except for insanity,” “not

responsible by reason of mental disease or defect,” or similarly worded disposition in any
jurisdiction regarding a potentially disqualifying crime, unless the local statutes indicate that

such an outcome is considered an acquittal.

Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 4181.537181.537, 409.010

407-007-0060
: . dered
Weighing Test

H-Censideration-of Other-tnformation-If the subjectindividualSl has potentially disqualifying
crimes or conditions, the Department shall consider any infermationof the following factors

disclosed by the subject-individualSI or otherwise known when making the fitness determination-
hic inf ion includ . limited to:

(a)-Potentially-Disqualifying-Crimes-or-Conditiens:1) Circumstances regarding the nature of
potentially disqualifying crimes and conditions may-teludeincluding but are-not limited to:

(Aa) Age of the subjectindividualSI at time of the potentially disqualifying crime or condition.

(Bb) Details of incidents leading to the charges of potentially disqualifying crimes or resulting in
potentially disqualifying conditions.

(€c) Facts that support the conviction or other potentially disqualifying condition.
(Bd) Passage of time since commission of the crime or potentially disqualifying condition.

(Ee) Consideration of Oregonstate or federal laws, regulations, or rules covering the position; or
the Department, in-regard-toregarding the potentially disqualifying crimes or conditions.
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(b2) Other Cireumstances—he-Department-shall-also-consider-otherfactors when relevant
nformation-is-available including but not limited to:

(Aa) Other information related to criminal activity including charges, arrests, pending
indictments, or convictions. Other behavior involving contact with law enforcement may also be
reviewed if information is relevant to other criminal histeryrecords or shows a pattern relevant to
criminal history.

(Bb) Periods of incarceration.

(©c) Status of and compliance with parole, post-prison supervision, or probation.

(Ed) Evidence of drug or alcohol issues directly related to criminal activity or potentially

disqualifying conditions—hecluding-history-efuse-manufacturing-deliverytreatment;
sohelb i on—heroansn,

(Fe) Evidence of other treatment or rehabilitation related to criminal activity; or potentially
dlsquallfylng condﬂmnse#ethe#faete@%te@mth&%ﬂeﬂwnelede&bueﬁm

(&f) Likelihood of repetition of criminal behavior or behaviors leading to potentially
disqualifying conditions, including but not limited to patterns of criminal activity or behavior; or
whether the subject-individualSI appears to accept responsibility for past actions, as determined
by the Department.

(Hg) Changes in circumstances subsequent to the criminal activity or disqualifying conditions-
including but not limited to:

(A) History of high school, college, or other education related accomplishments.

(KB) Work history (employee or volunteer).

(EC) History regarding licensure, certification, or training for licensure or certification.

(MD) Written recommendations from current or past employers.

employers.(Oh) Indlcatlon of the subjeeemdMele&lSI’s cooperatlon honesty, or the maklng of a
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false statement during the criminal histeryrecords check process, including acknowledgment and
acceptance of responsibility of criminal activity and potentially disqualifying conditions.

(e)-Relevaney-of History-to-Position.3) The relevancy of the subjectindividualSl’s criminal
history or potentially disqualifying eenditionconditions to the-paid-ervelunteer position; or to the
environment of the position, shall be considered. Consideration includes the relation between the
subjectindividualSI’s potentially disqualifying crimes or conditions and the following tasks or
duties in the position:

(Aa) Access to or direct contact with Department clients, client property, or client funds.

(Bb) Access to information technology services, or control over or access to information
technology systems that would allow an individual holding the position to harm the information
technology systems or the information contained in the systems.

(€c) Access to information, the disclosure of which is prohibited by state or federal laws, rules,
or regulations, or information that is defined as confidential under state or federal laws, rules, or
regulations.

(Bd) Access to payroll functions.

(Ee) Responsibility for receiving, receipting, or depositing money or negotiable instruments.

(Ff) Responsibility for billing, collections, or other financial transactions.

(&g) Access to mail received or sent to the Department, including interagency mail, or access to
any mail facilities in the Department.

(Hh) Responsibility for auditing the Department or other governmental agencies.

(H) Responsibility for any personnel or human resources functions.

(3]) Access to personal information about employees, clients, or members of the public including
Social Security numbers, dates of birth, drivers’driver license numbers, residency information,

medical information, personal financial information, criminal offender information, or other
criminal histeryrecords information.

(Kk) Access to medications, chemicals, or hazardous materials-e¥; access to facilities in which
medications, chemicals, and hazardous materials are present;; or access to information regarding
the transportation of medications, chemicals, or hazardous materials.

(L) Access to property to which access is restricted in order to protect the health or safety of the
public.
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(Mm) Responsibility for security, design, or construction services+elated-to. This includes
government buildings, grounds, or facilities; or buildings, owned, leased, or rented for
government purposes.

(Nn) Access to crltlcal mfrastructure or securlty -sensitive facilities or mformatlon{za—l;ttness

Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 4181.537181.537, 409.010

407-007-66700065
{HHired on a Preliminary Fitness-Determination—ABasis

The Department shall make a preliminary fitness determination is+eguired-to determine if a
subjeetindividuatan SI may work, volunteer, be employed, or otherwise perform in pesitions
covered-by-theserulesthe position listed on the Background Check Reguest form prior to a final
fitness determination. The Department may not aHew-a-subject-individual-to-werkvelunteer-or
otherwise-perform-inpositions-covered-by-these-ruleshire an Sl on a preliminary basis prior to

the completion of a preliminary fitness determination.

all) The Sl shall
complete and submlt a DHSQHmmaI—HmerBackground Check Request form.

(b)-Preliminary-Fithess Determination-Required—Fhe-CRU2) The Department shall complete a

preliminary fitness determination and send notice to the hiring manager.

(e)Preliminary-Fitness-Determination-Outeomes.3) After review of the BHS Criminal
HisteryBackground Check Request form, the CRUDepartment shall make one of the following

determinations:

(A)y-Hired-on-a-Preliminary-Basis—-A-subjectindividuala) An S| may be hired eraccepted-into-a
pesmepron a preliminary basis, only during the time period prior to a final fitness determination,
into the position listed on the Background Check Request form and allowed to participate in the
trammg—fetc orlentatlonte and WGH(—&GPM%IGS—GT#GH&H%@GHHQ—GH@BJG%%@M—GF@%%EFB@HHGHS

Hme#ame—enepteua—tm&kﬁmes&dete#mmanen—gomtlon act|V|t|es under the one of the foIIowmg
circumstances:

(tA) If there is no indication of a-potentially disqualifying erimecrimes or eenditionconditions on

the BHS-Criminal-HisteryBackground Check Request form and the Department has no reason to
believe the subject-individualSI has potentially disqualifying histery-the-subject-individual-may
be-hired-on-a-preliminary-basiscrimes or conditions.
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(H)—\Mhene—sub}eeHedeﬁdual ) If an SI dlscloses eem#eﬂen&er—a#estsiee&potentlally

disqualifying , crimes or
conditions, the Sl may be hlred ona prellmlnary basis only after the eempleﬁe—nefOfflce of
Human Resources completes a weighing test. A-subject-individual-may-be-hiredThe Department
may hire an Sl on a preliminary basis only if, based on information available at the time, the
DepartmentOffice of Human Resources determines that more likely than not that the subject
individualSI poses no potential threat to the Department, its clients, or vulnerable persons.

(B)yNe-Hiring-AHowed:b) When a-subjectindividuatan Sl discloses a-cenviction-orarrest-fora
potentially disqualifying erime-er-any-etherpotentially-disqualifying-conditionthe

Departmentcrimes or conditions the Office of Human Resources shall conduct a weighing test.
The Department mayshall not hire an SI on a preliminary basis if the BepartmentOffice of
Human Resources determines that:

(HFhe-subjectindividualmay-peseA) More likely than not, the SI poses a potential threat to the

Department, its clients, or vulnerable persons;

(H i 0
the—subjeeemdeﬂduaJ—GHB) The subjeeemdeuaISI has preV|0ust been denled under thes

rules or other Department criminal histeryrecords check rules; or

ci oo

(rC) The subjectindividualSI is currently involved in contesting a criminal histeryrecords check
determination under these or other Department criminal histeryrecords check or abuse check
rules.

) An Sl who is

hired on a prellmlnary ba3|s shaII be actlvely superwsed at aII tlmes by an individual who has
been approved without restrictions pursuant to these rules or previous Department criminal
histeryrecords check rules.

(A)-Atat-times-thea) The individual providing active supervision shall at all times do al-ef-the
following:

(tA) Be in the same building as the subject-individualSl or, if outdoors of Department buildings

or any location off Department property, be within line of sight erand hearing of the subject
sodrda ISl

(HB) Know where the subject-individualSl is and what the subject-individualSl is doing; and
(#C) Periodically observe the actions of the subjectindividualSl.

(B)-A-subjectindividualb) An SI who was approved without restrictions within the previous 24
months through a documented criminal historyrecords check pursuant to these-rules-or-other

DHS-eriminal-history-cheek rules may work after being hired on a preliminary basis without
active supervision. The 24 month time frame is calculated from the date of previous approval to
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the date starting the new position. This exemption is not allowed in any of the following
situations:

(1) If the subjectindividualSl cannot provide documented proof that he or she worked
continuously under the previous approval for at least one year.

(Hb) If there is evidence of criminal activity within the previous 24 months.

(He) Ifas-determined-by the Department; determines the job duties in the new position are so
substantially different from the previous position that the previous fitness determination is
inadequate for the eurrentnew position.

(e)-Revecation{A6) The Department may immediately remove a-subject-individualan Sl hired
on a preliminary basis for-the-foHowing-reasonsfrom the position listed on the Background
Check Request form. Removal is not subject to hearing or appeal. Reasons for removal include
but are not limited to the following:

(¥) There is any indication of falsification efon the appheationBackground Check Request form.

(Hb) The subject-individualSl fails to disclose convictions for any potentially disqualifying
crimes, any arrests that did not result in convictions, or any out of state arrests or convictions.

(Hic) The Department determines that allowing the subject-individualSI to be hired on a
preliminary basis is not appropriate, based on the application, criminal histeryrecords, position
duties, or regulations regarding the position.

Net—Reqw%ed—zl Nothmg in thls rule is mtended to requwe that a—s&bfeet—mdwrdualan Sl, who IS

eligible for being hired on a preliminary basis be allowed to work, volunteer, be employed, or

otherwise perform in pesitiens-covered-by-theserulesthe position listed on the Background
Check Request form prior to a final fitness determination.

Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 181.537, 409.010

407-007-0070
2}Final Fitness Determination—Fhe-DepartmentDeterminations

The Office of Human Resources shall eenductmake a final fitness determination after all
necessary criminal histeryrecords checks, and a weighing test if necessary, have been completed.
The BepartmentOffice of Human Resources may obtain and consider additional information as
necessary to complete the final fitness determination.

(a)FinalFitness Determination-Outeomes—(1) The final fitness determination may result in one
of the following outcomes:
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(Aa) App#eved—ﬂqe@epaﬁmenﬂhe Office of Human Resources may approve a-subject
ndividualan

(tA) The subjeetindividualSl has no potentially disqualifying crimes or potentially disqualifying
conditions; or

(HB) The subjectindividualSl has potentially disqualifying crimes or potentially disqualifying
conditions and, after a weighing test with available information, the Department determines that
more likely than not that-the subjectindividualSl poses no risk to the Department, its clients, or
vulnerable persons.

(BY-Approved-with-Restrictions—he-Departmentb) The Office of Human Resources may

approve a-subject-individuatan Sl with restrictions if, after a weighing test with available
information, it determines that more likely than not that the subject-individualSI poses no risk to

the Department, its clients, or vulnerable persons, if certain restrictions are placed on the subjeet
ndividualSl, such as but not limited to restrictions to one or more specific clients, jebposition
duties, or environments. The Department shall complete a new eriminal-historybackground
check and fitness determination on the subject-individualSl before removing a restriction. A
fitness determination of approved with restrictions shall only be considered for the following

subject individualsSls:

(tA) An individual secured by the Department through the services of a temporary employment
agency, staffing agency, or personnel services agency who is providing any of the duties or
having access as described in OAR 407-007-0060(23)(¢).

(#B) A volunteer or student everwhem-theunder Department-has direction and control.

(#C) A Department client who is placed in a work-experienrceWork Experience or JOBS Plus
program at a Department site.

(D) Any individual who is required to complete a criminal historyrecords check pursuant to the
statutory authority of ORS 181.534 and 181.537 or the authority of these rules pursuant to a
contract with the Department.

(Sc) Benied: The DepartmentOffice of Human Resources shall deny a-subjectindividualan Sl

whom it determines, after a weighing test with available information, more likely than not poses
a risk to the Department, its clients, or vulnerable individuals.

(6)-Fitness-Determination-by-the CRU-The-CRU2) The BCU may assist in or handle final fitness
determinations as requested by Department-staffthe Office of Human Resources.
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the#&&n&ng#ﬁ%&eentes%g%he%leswe{%eﬂeﬂe%&b}e%ndﬂﬂdu&FUpon completlon of a

final fitness determination-re , the

Office of Human Resources shall prowde wrltten notlce to the subwekmdwrdu&l—(a)—l%reeﬂf
Fitness DeterminationSI. The notice shall:

(Aa) Be in a Department approved format;

(Bb) Include information regarding appeal rights and-the-rotice-becomingfor denied or approved
with restrictions outcomes. The notice shall also include a statement that it becomes a final order

by default in the event of a withdrawal or a failure to appear-atparticipate during the appeal or
hearing; and

(€c) Be mailed or hand-delivered to the subjectindividual-as-soon-as-pessible-butnetSl no later

than 14 calendar days after the decision. The effective date of action shall be recorded on the
formnoatice.

(bd) OtherDecuments—Fhe-DepartmentThe Office of Human Resources shall also provide

employees with all formal disciplinary documents and letters up to and including a letter of
dismissal.

inati i i ject-individuald) When an Sl is
dEﬂIGd—G-I’—&—G&-SG—I—S—GI-GSGd the mdwreluaiDeQartment shaII not b&&”ewedallow the Sl to work,

volunteer, be employed, or otherwise perform in pesitions-cevered-by-theserulesthe position
listed on the Background Check Request form. A denial er-closed-case-applies only to the

position and-appheation-in question.
(a) Bismissal-orDischarge-ef-Employees-The process for a Department employee’s removal

from service or dismissal shall adhere to Department-wide Support Services policies-en
discharge policies, Department of Administrative Services’ Human Resource Services Division
pohices-en-dismissal polices, and collective bargaining agreements on discharge, as applicable.
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(b) Bismissal-of-Al-Other-Subject-thdividuals—For all other subjectindividualsSls, a denial-ef
elesed-ease shall result in immediate dismissal.

(6)-Boeumentation—Preliminary-and-finalb) Final fitness determinations shall be documented in
writing, including any other necessary details as-reeded-sueh-asincluding but not limited to the

restrictions in a restricted approval;-the or potentially disqualifying crimes or
eonvictionsconditions in a denial;-or-the-reasens-for-a-closed-case.

(H-Ne-BindingPrecedent6) The Department shall make new fitness determinations for each
application. The outcome of previous fitness determinations does not ensure-the-same-outeome
ofa-newset a precedent for subsequent fitness determinationdeterminations.

Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 481.537181.537, 409.010

407-007-007
Closed Case

If an Sl discontinues the application or fails to cooperate with the criminal records check process,
the application is considered incomplete and shall be closed.

(1) Discontinuance or failure to cooperate includes but is not limited to the following
circumstances:

(a) The Sl refuses to be fingerprinted when required by these rules.
(b) The SI fails to respond within a stated time period to a request for corrections to the

application, fingerprints, or provide any other information necessary to conduct a criminal
records check and there is not enough information available to make a fitness determination.

¢) The S| withdraws the application, leaves the position prior to completion of the criminal
records check, or the Department cannot locate or contact the SI.

(d) The Sl is determined to be ineligible for the position for reasons other than the criminal

records check.

(2) When the application is closed without a final fitness determination, there is no right to
contest the closure.

(3) When a case is closed, the Sl shall not be allowed to work, volunteer, be employed, or
otherwise perform in the position listed on the Background Check Request form. A closed case
applies only to the position in question.

(a) The process for a Department employee’s removal from service or dismissal shall adhere to
Department-wide Support Services discharge policies, Department of Administrative Services’

OAR 407-007-0000 to 407-007-0100 Page 21 of 27



ADOPT & AMEND

Human Resource Services Division dismissal polices, and collective bargaining agreements on
discharge, as applicable.

(b) For all other Sls, a closed case shall result in immediate dismissal.

(4) The Office of Human Resources or the BCU shall document in writing the reasons for a
closed case, and shall provide that information to the SI.

Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 181.537, 409.010

407-007-0080
Contesting a Final Fitness Determination

(1) Fitness-Determinationsto-Centest-A final fitness determination of denied or approved with
restrictions is considered an adverse outcome. A-subjectindividualAn Sl with an adverse
outcome may contest that outcome.

(2) Werk-Pending-AppealProhibitedHa-subject-individuallf an Sl is denied, then the

ndividualSl may not work, volunteer, be employed, or otherwise perform in positions covered
by these rules. A-subjectindividualAn Sl appealing a restricted approval may only work under
the terms of the restriction during the appeal.

(3) Employment-Net-Guaranteed-If an adverse outcome is changed at any time during the appeal

process, suchthe change does not guarantee employment or placement.

(4) History Disputed:(a) Correcting Disputed History. f a subject individual If an SI wishes to

challenge the accuracy or completeness of criminal offender information provided by OSP, the
FBI, or other criminal historyrecords information from other agencies reporting information to
the Department, the subjectindividualSl may appeal to the entity providing the information.
SuehThese challenges are not subject to the Department’s appeal process.

subjeepmemeeaﬁhe Sl has the rlght to represent hlmself or herself or have a-legal

representativerepresentation during the appeal process. The subjectindividualSl may not be
represented by a lay person. In this rule, the term “subject-individualS1” shall be considered to

include the subjectindividualSI’s legal representative.

(6) Shalenging-theFitnessDetermination—A-subjeet-individualAn SI who is already employed
by the Department at the time of the final fitness determination may appeal through applicable
personnel rules, policies, and collective bargaining provisions. The SI’s decision to do so is an
election of remedies as to the rights of the SI with respect to the fitness determination and
constitutes a waiver of the contested case process described in this rule.
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(7) An Sl who wishes to challenge an adverse fitness determination may appeal the
determination by requesting a contested case hearing. The appeal process is conducted pursuant
to ORS 183.411 throughto 183.497 and the Attorney General’s Uniform and Model Rules of
Procedure for the Office of Administrative Hearings (OAH), OAR 137-003-0501 to 137-003-
0700.

(a) Appeak-To request a contested case hearing; the subject-individualSI shall complete and sign
the BHS-Hearing Request form.-Fhe-form-is-provided-with-a-hotice-of fithess-determination-and
St nonine ne e L

(b) Beadhine-for-Appeak-The completed and signed form must be received by the Department
within the following time lines:

(A) For Department employees and idividualsSIs offered employment by the Department,
netno later than 15 calendar days after the effective date of action listed on the notice of the
fitness determination.

(B) For all other subjectindividualshotSls, no later than 45 calendar days after the effective
date of action listed on the notice of the fitness determination.

(c) Untimely-Appeak-tn-the-eventlf a request for an-appealhearing is not timely, the Department
willshall determine, based on a written statement from the subject-individualSI and available

information, if there is good cause to proceed with the appeal.

(d) Hearing-enTFimeliness-The Department may refer an untimely request to the-OAH for a
hearing on the issue of timeliness.

(H-Criminal-History-Cheek8) When an Sl requests a contested case hearing, the Department may
conduct an administrative review before referring the appeal to OAH.

a) The SI must participate in the administrative review. Participati include but is not

limited to providing additional information or additional documents requested by the Department
within a specified amount of time.

(b) The administrative review is not open to the public.

(9) The Department may conduct additional criminal histeryrecords checks during the appeal
process to update or verify the subject-individual seriminal-histerySI’s criminal records. If

needed, the Department shall amend the notice of fitness determination during the appeal process
while still maintaining the original hearing rights and deadlines.

{8)-Centested-Case-Hearing—(10) A hearing representative shall represent the Department in
contested case hearings, or may use representation through the Department of Justice’s Office of
the Attorney General.
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(a) Precedural-Documents-and-Exhibits: The Department shall provide te-the administrative law

judge and the subjectindividualSl a complete copy of available information used during the
criminal records checks and fitness determinations. The notice of contested case and prehearing

summary shall be mailed by certified matl through the U.S. Postal Service. Alland all other

documents shall be mailed by regular first class mail.
(b) Public-Attendanee-The contested case hearing is not open to the public.

(c) New-Fithess-Determination—The administrative law judge shall make a new fitness
determination based on the evidence and the contested case hearing record.

{9)-Propesed-and-Final-Orders(d) The only remedy that may be awarded is a fitness
determination that the Sl is approved or denied. Under no circumstances shall the Department be
required to place an Sl in any position, nor shall the Department be required to accept services or
enter into a contractual agreement with an SI.

(a)-Netice-of Fithess-Determination-asFinal-Orderll) The result of an appeal is a final order.

(a) In the following situations, the notice of fitness determination issted-isbecomes the final
order as if the subject-individualSI never requested a hearing:

(A) Failure to request a hearing in the time allotted in this rule. No other document wilshall be
issued after the notice of fitness determination.

(B) Withdrawal of the request for hearing at any time during the appeal process.

(b) +nfeFmaI—Dﬁpesmen—The Department may make an |nformal dlsposmon based ont the

administrative review-of-avaHable-informr . The
Department shall issue a final order and new notlce of f|tness determlnatlon fthe resultlng

fitness determination is an adverse outcome, the appeal shall proceed to contested case hearing.
{e)-Bismissal-Order-(c) The Department shall issue a dismissal order in the following

circumstances:

(A) The subjectindividualSl may withdraw a hearing request verbally or in writing at any time
before the issuance of a final order. A dismissal order due to thea withdrawal is effective the date
ithe withdrawal is received by the Department or-the OAH. The subjectindividualSl may cancel
the withdrawal in writing up-tewithin 14 calendar days after the date of withdrawal.

(B) A heari ) N The
Department shaII dlsmlss a hearlng reguest When the SI fails to Qartlugate in the administrative
review. Failure to participate in the administrative review shall result in termination of hearing
rights. The order is effective on the due date for participation in the administrative review. The
Department shall review a good cause request to reinstate hearing rights if received in writing by
the Department within 14 calendar days.
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(C) The Department shall dismiss a hearing request when the Sl fails to appear at the time and
place specified for the contested case hearing. The order is effective on the date scheduled for the
hearing._The Department shall review a good cause request to reinstate hearing rights if received
in writing by the Department within 14 calendar days.

(d) Order-AfterHearing: After a hearing, the administrative law judge shall issue a proposed and
final order.

(A) If no written exceptions are received by the Department within 14 calendar days after the
service of the proposed and final order, the proposed and final order shall become the final order.

(B) If timely written exceptions to the proposed and final order are received by the Department,
the Department’s Director or the-Birector’s-designee shall consider the exceptions and serve a
final order, or request a written response or a revised proposed and final order from the
administrative law judge.

(e d
WliehdJFawal 12) Flnal order ncludlng dlsmlssal erele#sﬂue%eﬂfa%ht&t&appe\%andimaland

default orders, are subject to reconsideration or rehearing petitions withwithin 60 calendar days
after the final order is served, pursuant to OAR 137-003-0675.

Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 181.537, 183-341183.341, 409.010

407-007-0090
Record Keeping, Confidentiality

(1) EEBSReports-All LEDS reports are confidential and shaH-be-maintained-by-the Department
shall maintain the reports in accordance with applicable OSP requirements in ORS chapter 181

and the rules adopted pursuant thereto (see OAR chapter 257, division 15).

(a) LEDS Aceess—LEDS-reports are-confidential-and-may only be shared with approved
Department employeesauthorized designees if there is a need to know consistent with these rules.

(b) Subjeettndividual-Aceess-The LEDS report; and any photocopies ef-the- LEDSrepert-may
not be shown or given to the subject-individualSI.

(2) NatienaH{FBH-nfermation—The results of a national criminal histeryrecords check provided
by the FBI; or through OSP; are confidential and may not be disseminated by the Department;

with-the folowing-exceptions except:

(a) Subjecttndividual-Regquest-If a fingerprint-based criminal histeryrecords check was
conducted on the subjectindividualSl, the subjectindividualSI shall be provided a copy of the
results H#-reguestedupon request.

OAR 407-007-0000 to 407-007-0100 Page 25 of 27



ADOPT & AMEND

(b) €
H&HGH&I—GH—FH-PH&FhBtGW—Gh@Gk—Sh&J—LbG—BFQWd&dDUHng the contested case hearlng! th
Department shall provide state and national criminal offender information as exhibits-during-the
contested case hearing.

(3) Department Forms and Other Documentation. All completed DHS Criminal
HisteryBackground Check Request forms, other criminal histeryrecords information, and other

records collected or developed during the criminal kisteryrecords check process shall be kept
confidential and disseminated only on a need-to-know basis.

(4) Retention—AHThe Department shall retain and destroy all criminal histeryrecords check

documents-shal-beretained-and-destroyed pursuant to federal law and records retention
schedules published by Oregon State Archives.

Stat. Auth.: ORS 181.534, 181.537, 409.050
Stats. Implemented: ORS 181.534, 4181.537181.537, 409.010

407-007-0100
Variances

(1) Criteriafora-MartaneceThe outcome of a fitness determination made pursuant to these rules is

not subject to variance. Challenges to fitness determinations may only be made through
contested case hearing rights set forth in these rules or alternative options available to

Department employees.

(2) The Department may grant a variance based upon a demonstration by the Department
program area or work unit that the variance would not pose a significant risk to the Department,
its clients, or vulnerable individuals.

(2 Varianee-Apphication-3) The program office or work unit requesting a variance shall submit,
in writing, an application to the Bepartment’s-Administrative-Services DivisionBCU that

contains the following:

(a) The section of the rule from which the variance is sought;

(b) The reason for the proposed variance;

(c) The alternative practice, service, method, concept or procedure proposed;

(d) A plan and timetable for compliance with the section of the rule from which the variance is
sought; and

(e) An explanation on how the safety and well-being of the Department or affected individuals
will be ensured during the time the variance period is in effect.

OAR 407-007-0000 to 407-007-0100 Page 26 of 27



ADOPT & AMEND

(3) Bepartment-Review-4) The Assistant Director or designee for the Department’s
Administrative Services Division erdesignee-mayshall approve or deny the request for a
variance.

(4)y-Netitication:5) The Department shall notify the program office or work unit of the decision.
This notice shall be sent within 30 calendar days of the receipt of the request by the Department
with a copy to other relevant seetiensdivisions of the Department.

(5)-Appeal-Apphication.6) Appeal of the denial of a variance request shall be made in writing to
the Birectoref-the-Department’s Director or designee, whose decision shall be final.

(6)—Du¥attenef—vananee:1 The duratlon of the varlance shaII be determlned by the Department-
! Ve es’s Director or

de5|gnee

(A-Hmplementation.8) The Department program office or work unit may implement a variance
only after receipt of written approval from the Department-is-received.

(B%Neﬂapeeeelent:l Grantlng a varlance does not seta precedent for subsequent requests for

Stat. Auth.: ORS 181.537, 409.616,-409.050
Stats. Implemented: ORS 181.537181.537, 409.010
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