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WELCOME to Rule Training!WELCOME to Rule Training!



Why are we here???Why are we here???

As a result of legislation passed in 2009 and 2010.As a result of legislation passed in 2009 and 2010.
Changes have occurred to Chapter 411 DivisionChanges have occurred to Chapter 411 Division--054 054 
Residential Care and Assisted Living FacilitiesResidential Care and Assisted Living Facilities

http://rds.yahoo.com/_ylt=A0S0204tTCJMxCQAw9ajzbkF/SIG=12biqjiqi/EXP=1277402541/**http%3a//www.flickr.com/photos/beforethecoffee/531735508/
WDBIRD
Text Box
Click on question mark throughout this training for more information.

Additional Information
In order to comply with the 2009 legislative changes resulting from House Bill 2139 and House Bill 2442 and the 2010 legislative changes from House Bill 3698 the Division has updated the Oregon Administrative Rule (OAR) for residential care and assisted living facilities.

WDBIRD
Line





 
Changes to rule became effective July 1, 2010Changes to rule became effective July 1, 2010



 
Location of rules on web: Location of rules on web: 

wwwwww..dhs.state.or.us/policy/spd/rules/411_054.pdfdhs.state.or.us/policy/spd/rules/411_054.pdf

Chapter 411 DivisionChapter 411 Division--054054



Areas of ChangeAreas of Change



 

Abuse DefinitionAbuse Definition



 

Disqualifying CrimesDisqualifying Crimes



 

Employee Application RequirementsEmployee Application Requirements



 

Licensee Abuse Notification RequirementsLicensee Abuse Notification Requirements



 

Apportionment of Abuse FindingsApportionment of Abuse Findings



 

New Mandatory Civil PenaltyNew Mandatory Civil Penalty



 

Appointment of ManagerAppointment of Manager



Abuse DefinitionAbuse Definition

The new definition of abuse is now located at:The new definition of abuse is now located at:



 
OAR 411OAR 411--020020--00020002



 
Adult Protective Services and Alleged Elderly Adult Protective Services and Alleged Elderly 
Abuse.Abuse.



Highlights of Definition ChangesHighlights of Definition Changes



 
Physical Abuse:Physical Abuse:



 

The use of physical force that The use of physical force that maymay
 

result in bodily result in bodily 
injury, physical pain, or impairment.injury, physical pain, or impairment.



 

Physical injury to an adult caused by other than Physical injury to an adult caused by other than 
accidental means.accidental means.

Additional Information
Physical abuse now focuses either on the conduct of the Reported Perpetrator (RP) and /or an outcome to the Reported Victim (RV).

It is rare for physical abuse to be accidental.

A visible injury or expression of pain is not necessary to determine abuse.
An example of “accidental” might be that the caregiver stood up, just as the resident bent forward, knocking their heads together. The resident may sustain a bruise but the cause was accidental.



Highlights of Definition ChangesHighlights of Definition Changes



 

NeglectNeglect


 

Failure of a person who is responsible to provide Failure of a person who is responsible to provide 
care or services to make a reasonable effort to care or services to make a reasonable effort to 
protect an adult from abuse.protect an adult from abuse.



 

Active or passive failure to provide the care, Active or passive failure to provide the care, 
supervision, or services necessary to maintain the supervision, or services necessary to maintain the 
physical health and physical health and emotional wellemotional well--beingbeing

 
of an adult of an adult 

that creates a risk of that creates a risk of serious harmserious harm
 

or results in or results in 
physical harm, physical harm, significant emotional  harmsignificant emotional  harm

 
or or 

unreasonable discomfort, or serious loss of personal unreasonable discomfort, or serious loss of personal 
dignity.dignity.

Additional Information
Failure of… This is a new part of neglect. It could mean that the caregiver / administrator ignores that one resident continually pushes another resident or the facility fails to report abuse and provide protection. Such failure may occur whether intentional careless, or due to inadequate experience, training or skill.

Neglect now includes failure to maintain the emotional well-being of an adult WHEN it creates a risk of significant emotional harm.  Staff telling a resident they won’t have a chance to visit until later, might hurt some residents feelings, but doesn’t rise to the level of abuse that includes significant emotional harm.  Staff repeatedly failing to assist a resident to church services may cause significant emotional harm for some residents.



Components of NeglectComponents of Neglect



 
Risk of serious harmRisk of serious harm



 
Actual physical harmActual physical harm



 
Significant emotional harm Significant emotional harm 



 
Unreasonable discomfortUnreasonable discomfort



 
Serious loss of personal dignitySerious loss of personal dignity

Additional Information
Not all of the components of Neglect have a physical outcome. Putting someone at risk of serious harm (transferring a resident alone when two staff are needed) or serious loss of personal dignity (failing to provide privacy when giving personal care) are also acts of neglect.



Highlights of Definition ChangesHighlights of Definition Changes



 
Abandonment Abandonment 



 

Includes desertion or willful forsaking of an adult for Includes desertion or willful forsaking of an adult for 
any period of time by a person who has assumed any period of time by a person who has assumed 
responsibility for providing care, responsibility for providing care, when that desertion when that desertion 
or forsaking results in harm or places the adult at or forsaking results in harm or places the adult at 
risk of serious harm.risk of serious harm.

Additional Information
Leaving a resident at a motel who does not have the cognition of physical ability to protect themselves.
Leaving a resident who lacks the cognitive skill to communicate their needs at a hospital or doctors office alone.



Highlights of Definition ChangesHighlights of Definition Changes



 
Verbal or Emotional AbuseVerbal or Emotional Abuse



 

Includes threatening significant physical or Includes threatening significant physical or 
emotional harm to an adult through the use of emotional harm to an adult through the use of 
derogatory or inappropriate names, insults, verbal derogatory or inappropriate names, insults, verbal 
assaults, profanity, or ridicule; orassaults, profanity, or ridicule; or



 

Harassment, coercion threats, intimidation, Harassment, coercion threats, intimidation, 
humiliation, mental cruelty, or inappropriate sexual humiliation, mental cruelty, or inappropriate sexual 
comments.comments.

Additional Information
Determining abuse focuses on the conduct of the RP and not the outcome to the RV.
This criteria describes how some residents respond to verbal abuse. “Unreasonable emotional discomfort” could be a resident who is not the target of abuse, but who observes or overhears the abuse occurring.



Highlights of Definition ChangesHighlights of Definition Changes



 
Financial ExploitationFinancial Exploitation



 

Wrongfully taking, by means including but not Wrongfully taking, by means including but not 
limited to deceit, trickery, subterfuge, coercion, limited to deceit, trickery, subterfuge, coercion, 
harassment, duress, fraud, or undue influence, the harassment, duress, fraud, or undue influence, the 
assets, funds, property, or medications belonging to assets, funds, property, or medications belonging to 
or intended for the use of an adult.or intended for the use of an adult.



 

Alarming an adult by conveying a threat to Alarming an adult by conveying a threat to 
wrongfully take or appropriate money or property of wrongfully take or appropriate money or property of 
the adult if the adult would reasonably believe that the adult if the adult would reasonably believe that 
the threat conveyed would be carried out.the threat conveyed would be carried out.

Additional Information
Wrongfully taking could be a caregiver deceiving a resident to believe that without a loan her kids won’t have food to eat.  It could be done by tricking a resident to believe a caregiver/administrator name should be on the resident’s bank account; or it could be stealing a resident’s medications for personal use or sale.
Also includes threats of theft when the resident believes that threat could be carried out.
“If you have one more accident I’m keeping your PIF money for the month”
“I’m taking your dog to the pound if you complain about your care”



Highlights of Definition ChangesHighlights of Definition Changes



 
Sexual AbuseSexual Abuse



 

Sexual harassment or sexual exploitation of an adult, Sexual harassment or sexual exploitation of an adult, 
or inappropriately exposing an adult to, or making or inappropriately exposing an adult to, or making 
an adult the subject of, sexually explicit material or an adult the subject of, sexually explicit material or 
language.language.



 

Sexual contact with a nonSexual contact with a non--consenting adult or with consenting adult or with 
an adult considered incapable of consenting to a an adult considered incapable of consenting to a 
sexual act.sexual act.

Additional Information
Consent, for the purposes of this definition, means a voluntary agreement or concurrence of wills. Mere failure to object does not, in and of itself, constitute an expression of consent.

Consent is key. This may be resident to resident (where the facility has an obligation to assess each person’s ability to give consent) or may be between a caregiver and resident (which is prohibited unless a pre-existing relationship existed).



Highlights of Definition ChangesHighlights of Definition Changes



 
Involuntary SeclusionInvoluntary Seclusion



 
For the convenience of a caregiver or to For the convenience of a caregiver or to 
discipline the adultdiscipline the adult

Includes: confinement or restriction of an adultIncludes: confinement or restriction of an adult
to his or her room or a specific area or placingto his or her room or a specific area or placing
restrictions on a residents ability to interact, orrestrictions on a residents ability to interact, or
communicate with other individuals.communicate with other individuals.

Additional Information
Emergency or short term monitored supervision may be permitted for a limited time as an intervention until a professional develops a care plan.



Highlights of Definition ChangesHighlights of Definition Changes



 
RestraintsRestraints



 
Wrongful use of a physical or chemical Wrongful use of a physical or chemical 
restraint of an adult.restraint of an adult.



 
Wrongful use of a medication or controlled Wrongful use of a medication or controlled 
substance for the purpose of sedation.substance for the purpose of sedation.

Additional Information
“Wrongful” includes situations where a licensed health professional has not conducted a thorough assessment and completed the requirements of 411-054-0060. 
Less restrictive alternatives have not been evaluated prior to the use of the restraint or when the restraint is used for convenience or discipline.

Examples include using a PRN narcotic more frequently than necessary for the purpose of sedation or using Benadryl prescribed for allergy relief as a sedative at night for the caregiver’s convenience.

Physical restraints may be permitted if used when a resident’s actions present an imminent danger to self or others and only until immediate action is taken by medical, emergency, or police personnel.




Employment Applications Employment Applications 



 
An application for employment in any capacity An application for employment in any capacity 
at a facility must include a question asking at a facility must include a question asking 
whether the applicant has been found to have whether the applicant has been found to have 
committed abuse.committed abuse.



 
The licensee must check all potential employees The licensee must check all potential employees 
against the Oregon State Board of Nursing and against the Oregon State Board of Nursing and 
inquire whether the person is licensed or inquire whether the person is licensed or 
certified by the Board and check for any certified by the Board and check for any 
disciplinary action against the individual.disciplinary action against the individual.



Disqualifying CrimesDisqualifying Crimes



 
411411--054054--0016 New Applicant Qualifications0016 New Applicant Qualifications



 

An applicant for licensure may not have convictions An applicant for licensure may not have convictions 
of any crimes listed on the disqualifying crimes list.of any crimes listed on the disqualifying crimes list.



 

The list of disqualifying crimes is located at: OAR The list of disqualifying crimes is located at: OAR 
407407--007007--0275 DHS Background Check Rules.0275 DHS Background Check Rules.



 

Licensees must complete form number 301 criminal Licensees must complete form number 301 criminal 
background check every two years.background check every two years.

Additional Information
An individual convicted of a specific crime on this list is prohibited from working in any capacity in a residential care or assisted living facility.



Criminal Records ChecksCriminal Records Checks



 
Criminal records checks are required:Criminal records checks are required:



 

For subject individuals For subject individuals 



 

Prior to training or working in a facilityPrior to training or working in a facility



 

Prior to job changes, promotion, demotion, transfer Prior to job changes, promotion, demotion, transfer 
and reand re--employmentemployment



 

For causeFor cause

Additional Information
OAR 407-007-0020(3).
For Cause: If the Department has reason to believe that a criminal records check is justified, a criminal records check must be repeated.  (Such as indications of possible criminal behavior by the subject individual.)



Criminal Records Check Criminal Records Check 
RequirementsRequirements



 

Effective on July 28, 2009, no person may be a licensee, Effective on July 28, 2009, no person may be a licensee, 
or employed in any capacity in a residential care or or employed in any capacity in a residential care or 
assisted living facility, who has been convicted of any of assisted living facility, who has been convicted of any of 
the disqualifying crimes listed in OAR 407the disqualifying crimes listed in OAR 407--007007--0275. 0275. 



 

Subject individuals who are employees and hired prior Subject individuals who are employees and hired prior 
to July 28, 2009 are exempt from the above to July 28, 2009 are exempt from the above 
requirement requirement provided that the employee remains in the provided that the employee remains in the 
same position working for the same employer after July same position working for the same employer after July 
28, 200928, 2009. . This exemption is not applicable to This exemption is not applicable to 
licensees.licensees.



Criminal Records Check Criminal Records Check 
RequirementsRequirements

411411--054054--0025 (3)0025 (3)
 

Facility AdministrationFacility Administration



 

Portability of criminal records check approvalPortability of criminal records check approval



 

An individual may be approved to work in multiple An individual may be approved to work in multiple 
facilities under the same operational entity.facilities under the same operational entity.



 

The Background check request form must be The Background check request form must be 
completed to show the intent to work at various completed to show the intent to work at various 
assisted living or residential care facilities.assisted living or residential care facilities.



Complaint InvestigationsComplaint Investigations



 

Upon completion of an investigation:Upon completion of an investigation:



 

The local office will send preliminary findings to the licensee The local office will send preliminary findings to the licensee 
and complainant within 7 business days of completion of an and complainant within 7 business days of completion of an 
investigation.investigation.



 

A notice will be included informing the licensee this is an A notice will be included informing the licensee this is an 
opportunity to provide additional information or facts to the opportunity to provide additional information or facts to the 
local office relevant to the content of the report.local office relevant to the content of the report.



 

The licensee may respond with additional information The licensee may respond with additional information 
regarding an investigation.regarding an investigation.

(continued on next page)(continued on next page)

Additional Information
This is an opportunity to respond to anything that is incorrect in a report or to provide additional information that may have been overlooked during an investigation.
The licensee will still be entitled to an informal and hearing process.



Complaint InvestigationsComplaint Investigations



 
Upon completion of an investigation:Upon completion of an investigation:



 

Response to the local office must occur within 10 Response to the local office must occur within 10 
calendar days of receipt of the report. calendar days of receipt of the report. 



 

This is an opportunity for the licensee to respond to This is an opportunity for the licensee to respond to 
report inaccuracies or provide additional, relevant report inaccuracies or provide additional, relevant 
report information.report information.



 

Resolving report discrepancies with local office staff Resolving report discrepancies with local office staff 
prior to central office review and followprior to central office review and follow--up is best up is best 
practice and strongly encouraged.practice and strongly encouraged.

Additional Information
Reference ORS 430.735 (Definitions)



Facility Notification of Abuse Facility Notification of Abuse 
Findings Findings 



 

OAR 411OAR 411--054054--0105(7)0105(7)



 

If the victim of an abuse finding is an adult with a If the victim of an abuse finding is an adult with a 
developmental disability  who is currently receiving developmental disability  who is currently receiving 
services from a community program or facility that offers services from a community program or facility that offers 
services for adults with developmental disability; or services for adults with developmental disability; or 



 

If the victim of an abuse finding is an adult with a mental If the victim of an abuse finding is an adult with a mental 
illness who is currently receiving services from a illness who is currently receiving services from a 
community MH program or facility that offers services for community MH program or facility that offers services for 
adults with a mental illness.adults with a mental illness.



Facility Notification of Abuse Facility Notification of Abuse 
FindingsFindings



 
The facility must provide written notice of the The facility must provide written notice of the 
findings to:findings to:



 

The person who committed the abuseThe person who committed the abuse



 

Residents of the facilityResidents of the facility



 

The residentsThe residents’’
 

case managers, andcase managers, and



 

The residentsThe residents’’
 

guardiansguardians



Apportionment of Abuse FindingsApportionment of Abuse Findings
 411411--054054--0105 (6)(b) 0105 (6)(b) 

If Division determines there is substantiated abuse:If Division determines there is substantiated abuse:



 

Facility, individual or both may be responsible for the Facility, individual or both may be responsible for the 
abuse.abuse.



 

Consideration in determination:Consideration in determination:



 

IntentIntent



 

KnowledgeKnowledge



 

Ability to ControlAbility to Control



 

Adherence to professional standardsAdherence to professional standards

Additional Information
The Corrective Action unit in Salem central office, will determine if individuals other than the licensee are responsible for abuse.
If substantiated abuse is fully apportioned to an individual:
The licensee may receive a licensing violation but would not receive a civil penalty based on the abuse.
The individual will have the opportunity to request a reconsideration of the finding before it becomes a final order.



New Mandatory Civil PenaltyNew Mandatory Civil Penalty
 411411--054054--0120 (4)(b) 0120 (4)(b) 



 
Civil penalty of not less than $2,500 will be Civil penalty of not less than $2,500 will be 
imposed for each occurrence of substantiated imposed for each occurrence of substantiated 
abuse that results in:abuse that results in:



 

DeathDeath



 

Serious injurySerious injury



 

RapeRape



 

Sexual abuse of a residentSexual abuse of a resident



Applicable Definitions Applicable Definitions 



 

For the purposes of this civil penalty, the following For the purposes of this civil penalty, the following 
definitions apply: definitions apply: 



 

"Serious injury" means a physical injury that creates a "Serious injury" means a physical injury that creates a 
substantial risk of death or that causes serious substantial risk of death or that causes serious 
disfigurement, prolonged impairment of health, or disfigurement, prolonged impairment of health, or 
prolonged loss or impairment of the function of any prolonged loss or impairment of the function of any 
bodily organ.bodily organ.



 

"Rape" means rape in the first, second, or third degree "Rape" means rape in the first, second, or third degree 
as described in ORS 163.355, 163.365, and 163.375.as described in ORS 163.355, 163.365, and 163.375.



Applicable DefinitionsApplicable Definitions



 

For the purposes of this civil penalty, the following For the purposes of this civil penalty, the following 
definitions apply: definitions apply: 



 

"Sexual abuse" means any form of nonconsensual "Sexual abuse" means any form of nonconsensual 
sexual contact, including but not limited to unwanted or sexual contact, including but not limited to unwanted or 
inappropriate touching, sodomy, sexual coercion, inappropriate touching, sodomy, sexual coercion, 
sexually explicit photographing, or sexual harassment. sexually explicit photographing, or sexual harassment. 
The sexual contact must be in the form of any touching The sexual contact must be in the form of any touching 
of the sexual or other intimate parts of a person or of the sexual or other intimate parts of a person or 
causing such person to touch the sexual or other causing such person to touch the sexual or other 
intimate parts of the actor for the purpose of arousing intimate parts of the actor for the purpose of arousing 
or gratifying the sexual desire of either party.or gratifying the sexual desire of either party.



Criteria for Imposing $2,500 PenaltyCriteria for Imposing $2,500 Penalty



 
The Division must establish:The Division must establish:



 

Abuse arose from deliberate or other than accidental Abuse arose from deliberate or other than accidental 
action or inaction;action or inaction;



 

The conduct resulting in the abuse was likely to The conduct resulting in the abuse was likely to 
cause death, serious injury, rape or sexual abuse of a cause death, serious injury, rape or sexual abuse of a 
resident; andresident; and



 

The person substantiated for the abuse had a duty of The person substantiated for the abuse had a duty of 
care toward the resident.care toward the resident.



Temporary Manager AppointmentTemporary Manager Appointment
 411411--054054--01330133



 
Authorizes appointment of temporary manager:Authorizes appointment of temporary manager:



 
With consent of the licensee,With consent of the licensee,



 
For the purpose of assuming control of the dayFor the purpose of assuming control of the day--

 toto--day operation of the facility,day operation of the facility,



 
For a period not to exceed six months.For a period not to exceed six months.



Criteria for Appointing Temporary Criteria for Appointing Temporary 
ManagerManager



 
If the Division determines that the health or If the Division determines that the health or 
safety of residents in the facility are, or will be, safety of residents in the facility are, or will be, 
in jeopardy based upon:in jeopardy based upon:



 
The licenseeThe licensee’’s unwillingness or inability to s unwillingness or inability to 
comply with Department rules in the operation comply with Department rules in the operation 
of the facility;of the facility;



 
The imminent insolvency of the facility.The imminent insolvency of the facility.



Criteria for Appointing Temporary Criteria for Appointing Temporary 
ManagerManager



 
The Division's revocation or suspension of the The Division's revocation or suspension of the 
license of the facility; orlicense of the facility; or



 
The Division's determination that the licensee The Division's determination that the licensee 
intends to cease operations and to close the intends to cease operations and to close the 
facility without adequate arrangements for the facility without adequate arrangements for the 
relocation of the residents.relocation of the residents.



Questions???Questions???



 
If you have additional questions:If you have additional questions:



 
Please send to SPD by either Email or Please send to SPD by either Email or 
Fax:Fax:



 

Email Email CBC.team@state.or.usCBC.team@state.or.us



 

Fax: 503Fax: 503--378378--89668966

Frequently asked questions andFrequently asked questions and
 answers will be posted to this web site.answers will be posted to this web site.

mailto:CBC.team@state.or.us


CEU CreditCEU Credit



 
This training qualifies for two hours of CEU. This training qualifies for two hours of CEU. 



 
Upon completion of this training and Upon completion of this training and 
submission of answers to the questions to submission of answers to the questions to 
CBC.team@state.or.usCBC.team@state.or.us

 
or via fax: 503or via fax: 503--378378--89668966

mailto:CBC.team@state.or.us


Thank you!!
CBC.team@state.or.usCBC.team@state.or.us
Fax: 503Fax: 503--378378--89668966

mailto:CBC.team@state.or.us
WDBIRD
Text Box
Please click on the link below. You will be taken to a web site that contains the test for the rule update. Please fill in the demographic information and answer the questions. When you are finished please click done. We will receive your test. Once confirmation of a score of 80% or better you will receive a certificate of completion along with CEUs. If you have any questions, please contact via email and fax listed below.


WDBIRD
Text Box
http://www.surveymonkey.com/s/5SSRK88

http://www.surveymonkey.com/s/5SSRK88
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