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This Report

This report was drafted for historical and planning purposes and is based on generally available information.  Any views or opinions presented in this report are solely those of the author and do not necessarily represent those of the EAB staff or other members of EAB.
Organizational Structure
The Oregon Legislative Assembly created EAB in the Employment Department in 1959 (ORS 657.685) to review contested unemployment insurance claim decisions issued by what is now the Office of Administrative Hearings (OAH).
     

Before 1959, Oregon’s unemployment and workers compensation programs were administered by a three-member commission acting  as both the State Unemployment Compensation Commission (SUCC) and the State Industrial Accident Commission (SIAC).  The SUCC was responsible for reviewing contested hearing decisions on unemployment insurance claims.  EAB was created to assume that responsibility, simplify the appeal process, and speed resolution of contested cases.  

EAB is a quasi-judicial agency of the Employment Department, consisting of three board members appointed by the Governor to four-year terms, four legal staff, and two legal secretaries.  EAB issues approximately 3,000 decisions per year.  Review of EAB decisions is by petition for judicial review to the Court of Appeals.

EAB is part of Oregon’s Unemployment Insurance (UI) program, which provides temporary, partial wage replacement income to workers who are determined to be unemployed through no fault of their own.  The program is funded through a tax on employers that is based, in part, on the individual employer’s experience with UI claims.  

Oregon’s UI claims determination process has three levels.  At the first level, an authorized representative of the Director makes an administrative decision on a claim for benefits based on information available.  The case moves to the second level when a party to the initial determination requests a hearing on the Department’s decision.
  At that point, the Department becomes a party to the case, the hearing request is referred to OAH, and an ALJ is assigned to conduct a contested case proceeding.  The ALJ’s decision is final unless one of the parties files an application for review with EAB, at which point the case moves to EAB for a de novo review of the record, which is the third level of the determination process.

Funding

EAB’s 2007-2009 total budget is $1,807,873, about ninety percent of which is salary and benefits, and the remainder network and government services, including rent, phones, equipment and supplies.
  

The Employment Department pays the cost of EAB’s administration from federal funds according to the U.S. Department of Labor’s (USDOL) “Resource Justification Model”, or RJM, which focuses on the relative efficiency of states in performing various functions within their UI programs.  USDOL fully funds a function only if the state is in the top ten for efficiency for that function.  Efficiency is measured in minutes per unit, or MPU, where the minutes are of time spent by staff and the unit is a final UI decision. The units comprise the “workload” for a given period.
  All of EAB staff time is allocated to the “appeals” function.
  Transcript and translation costs are converted to a time value and allocated to the “appeals” function, along with the time spent by OAH and UI Division staff on UI hearings    

According to the RJM, Oregon is, relative to other states, inefficient in the appeals function.  In federal fiscal year (FFY) 2007 (October 1, 2006 through September 30, 2007), Oregon measured 310 MPU in appeals, against a national average of 290.
  In FFY 2008, Oregon measured 301 MPU in appeals. 
  As a consequence of this relative inefficiency, Oregon has had to supplement the federal UI administration grant in order to fund UI hearings and appeals administration.  Oregon received $3,321,863 Federal funds for FFY 2008, but spent $4,520,620 (136.1% of funding) on appeals.  
Some time in the spring of 2008, the Department determined to reduce Oregon’s MPU in the “appeals” function, and set a target of 264 MPU for FFY 2008, making EAB’s target 34.
  EAB was not asked to participate in any discussions leading up to the decision to reduce its MPU, and was not informed of its target until after the close of FFY 2008. 
In theory, EAB could reduce its MPU to 34, but, assuming the combined OAH and EAB workload remained steady at around 20,400 cases a year, the reduction would require the elimination of more than a third of EAB’s staff.
  Eliminating 3 FTE would require drastic changes in the way EAB delivers services.  Probably the biggest change would be that written opinions would become the exception, rather than the rule.  
EAB Review of OAH Decisions

In Performance Year 2009 (April 1, 2008 through March 31, 2009) EAB issued 2,934 decisions.
  One hundred ninety-eight of those decisions dismissed the application for review as untimely.
  Of the 2,736 remaining, EAB adopted 208, or 9% of the hearing decisions in whole or in part.  EAB modified, reversed, or reversed and remanded 476, or 17%, the same percentage as in PY 2008.  Error of fact was the most common reason for non-affirmance in PY 2009.
  
The Department sought review of 11 hearing decisions issued in PY 2009, the same number as in PY 2008.  EAB modified or reversed the hearing decision in 9 of the 11.

Court of Appeals Review of EAB Decisions
Frequency of Petitions for Judicial Review


PY 2006: 64 

PY 2007: 62 

PY 2008: 64 


PY 2009: 71
Dispositions 

EAB has records of 293 dispositions since 2004, of those 293 =


6 were reversed (2%)

67 were affirmed (23%)


220 were dismissed (75%)


COA actually reviewed 73 (25%) of the 293

COA reversed 6 (8%) of the 73 decisions reviewed 
In PY 2009, COA disposed of 71 petitions for judicial review of EAB decisions = 


0 were reversed


12 were affirmed (17%)

59 were dismissed (83%)

USDOL Core Performance Measures:  Timeliness
The USDOL standard for acceptable performance is for EAB to issue a decision within 40 days after the application for review is filed.  DOL measured performance according to the average age of pending cases.  During PY 2009, the average age of EAB’s pending cases ranged between 10 and 20 days, resulting in an average for the year of 14.8 days.
  According to this measure, each month of PY 2009, EAB ranked in the top 10 of the nation’s higher authority appeals bodies.
  

This year’s annual average of 14.8 days is down from PY 2008’s average of 16, but not as low as PY 2007’s average of 11.3 days.  However, it is still an improvement on PY 2006’s average of 25.6 days, especially considering that, in PY 2009, EAB’s workload increased 25% (648 cases) over PY 2008.
   
Cost-control and Efficiency Measures 
Transcript size 
Generally, the hearing record on review includes a transcript or digital recording of a hearing.  Transcripts cost a flat $2 per page, or $.08 per line of type.  During the 2003-2005 biennium, the UI program spent $208,000 for transcripts, or $8,667 per month.  During the 2005-2007 biennium, the UI program spent $328,576 for transcripts, or $13,691 per month.  During the first 21 months of the 2007-2009 biennium, the UI program spent $221,690, or an average of $10,557 per month.  Most of the reduction in cost between the ’05-’07 and ’07-’09 bienniums was the result of active efforts to reduce the average size of transcripts.  In PY 2008, the average transcript size was 32 pages, and cost $64.  In PY 2009, the average transcript was 29 pages, and cost $57.50.

Postage

In 2006, EAB implemented changes in its rules and procedures designed to limit postage costs.
  Of the $16,456 allocated for postage in the 2005-2007 biennium, EAB spent only $9,966.  Currently, EAB is within its 2007-2009 limitation of $8,400, having spent only $7,329 on postage through March 2009.      

Administrative or “direct” review
In 2007, OAH implemented a “direct” review process for late requests for hearing and reopen requests.  The direct review process is a summary proceeding that may, at an ALJ’s discretion, also include a telephone hearing.  The primary purpose of the direct review process is to speed the hearings and review process by reducing the number of telephone hearings per referral to OAH, and reduce the length and number of telephone hearings in cases involving late requests for hearing and reopen requests.  When EAB reviews a direct review case in which a telephone hearing was conducted, EAB reviews only the audio record of the hearing.  This further reduces transcript costs.  

In PY 2009, EAB reviewed 399 direct review decisions, up 7% (25 cases) from PY 2008.  Of those, hearings were conducted in only 12% (49 cases), down from 19% (72 cases) in PY 2008.  As in PY 2008, it is estimated that, in PY 2009, the direct review process saved approximately $23,000 in transcript costs.
  
Process and Efficiency Impairments 

Vision

In PY 2009, as in PY 2008 and every year for the past 49, no single position, task force, committee, or workgroup was charged with the responsibility to ensure that the adjudication process was fair and efficient across all three levels (the UI Division, OAH and EAB).  The resulting lack of leadership, common purpose, and shared vision in program administration impaired, and continues to impair, a process that is increasingly unnecessarily complicated, and arbitrary in the results it produces.     

Communication and training

A 2008 Department study of OAH commented that “general communication activities” between OAH and UI staff are too limited, and recommended expanding direct communication between OAH and the UI Division for the purpose of addressing “questions on administrative rule interpretation, appeals processes and related issues affecting UI policy and operations staff and OAH.”
  As noted in EAB’s annual report for PY 2008, that same lack of communication exists with respect to EAB staff; communication between EAB and UI staff, as well as EAB and OAH staff, is too limited.  There should be direct communication between the UI Division, OAH and EAB to address questions of administrative rule interpretation, appeals processes and related issues affecting UI policy and operations staff, OAH and EAB. 
Dispute resolution process
During PY 2009, as in PY 2008, the UI Division, OAH and EAB staff and customers suffered from the absence of an inter-section dispute resolution process.  As a result, new controversies went unresolved, and institutionalized controversies became more entrenched.  

Incomplete and delayed records
EAB’s essential function is the review of hearing records.  Usually, the hearing record consists of a file of printed and original documents, and a transcript of the hearing.  OAH is responsible for creating the hearing record, and transmitting it to EAB when a timely application for review is filed.  As noted in last year’s annual report, EAB has had difficulty obtaining the hearing record since July 2005, when OAH moved out of Central Office.  In October 2006, EAB began issuing a “Periodic Numbers Report” (PNR), listing specific problems by case, reference number, and problem type.  Based on data reflected in the most recent PNRs, delays in the receipt of transcripts and files, are of the area of greatest concern.  From January through March 2009, 83 transcripts and 130 files were either received after the agreed-upon deadlines, or not received at all.  Delays such as these, and the need to monitor OAH’s performance because OAH will not do so, impede EAB’s ability to perform its essential function.   
Data validation and information security

In 2006 EAB asked for IT support to identify and correct flaws in EAB’s case-tracking (mainframe database) system.  The designation given the most recent iteration of the 2006 request is the “1-2-4 1068.”  In anticipation of this report, staff from EAB and IT discussed how the  the project had progressed during PY 2009.  We agreed that progress and communications had been allowed to stall, and planned to meet in June 2009 to reassess the project plan.  A detailed summary of PY 2009 developments in the “1-2-4 1068” project has been reduced to a memorandum and is available upon request.  Until the project is completed, the flaws in EAB’s case-tracking system require numerous “workarounds” and impair EAB’s ability to operate efficiently.
	TABLE 1:  EAB Disposition of Hearing Decisions 
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Mo
	Decs
	Dism
	Affirm
	M/R/RNR
	 
	Adopt
	Adopt & Add
	A+AA
	A+AA%
	 
	Mod
	R
	RNR
	M/R/RNR

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Apr
	190
	11
	150
	29
	 
	22
	9
	31
	16%
	 
	4
	21
	4
	15%

	May
	218
	19
	166
	33
	 
	12
	9
	21
	10%
	 
	9
	19
	5
	15%

	Jun
	211
	17
	169
	25
	 
	21
	4
	25
	12%
	 
	2
	18
	5
	12%

	Jul
	240
	6
	198
	36
	 
	20
	0
	20
	8%
	 
	4
	28
	4
	15%

	Aug
	213
	14
	162
	37
	 
	18
	0
	18
	8%
	 
	7
	21
	9
	17%

	Sep
	189
	8
	147
	34
	 
	15
	1
	16
	8%
	 
	9
	23
	2
	18%

	Oct
	217
	15
	152
	50
	 
	12
	1
	13
	6%
	 
	7
	29
	14
	23%

	Nov
	234
	20
	185
	29
	 
	20
	3
	23
	10%
	 
	4
	17
	8
	12%

	Dec
	245
	17
	183
	45
	 
	14
	n/a
	14
	6%
	 
	10
	29
	6
	18%

	Jan
	249
	26
	179
	44
	 
	9
	n/a
	9
	4%
	 
	4
	28
	12
	18%

	Feb
	311
	19
	229
	63
	 
	8
	n/a
	8
	3%
	 
	8
	35
	20
	20%

	Mar
	417
	26
	340
	51
	 
	10
	n/a
	10
	2%
	 
	4
	29
	18
	12%

	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	Total
	2934
	198
	2260
	476
	 
	181
	27
	208
	
	 
	72
	297
	107
	 

	 
	-198
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	%
	2736
	 
	83%
	17%
	 
	 
	 
	 
	9%
	 
	3%
	11%
	4%
	17%


	TABLE 2:  Hrg Dec M/R/RNR 
	
	
	
	TABLE 3: % Reviewed  

	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Reason
	 
	Total
	%
	
	
	PY 09
	HDs
	 
	PY 09
	AFRs
	%

	 
	 
	 
	 
	 
	
	
	
	
	
	
	
	
	

	Errors of Law
	 
	 
	131
	28%
	 
	
	Sep
	1349
	
	Oct
	217
	16%

	Errors of Fact
	 
	 
	258
	54%
	 
	
	Oct
	1892
	
	Nov
	234
	12%

	Procedural errors
	46
	10%
	 
	
	Nov
	1528
	
	Dec
	245
	16%

	Audio record flawed
	21
	4%
	 
	
	Dec
	1807
	
	Jan
	249
	14%

	Add'l info allowed
	 
	 
	20
	4%
	 
	
	Jan
	2196
	
	Feb
	311
	14%

	 
	 
	 
	 
	 
	 
	
	Feb
	2433
	
	Mar
	417
	17%

	Total
	476
	 
	 
	
	Total
	11205
	
	 
	1673
	15%


	TABLE 4:  Petitions for Review 
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Perf Year
	Dism
	Affirm
	Rev
	 
	Reviewed
	Reversal Rate
	 
	Total
	Open 3/31

	 
	 
	
	
	
	
	
	
	
	
	
	
	
	

	2011
	 
	 
	 
	 
	 
	 
	 
	 
	 

	2010
	 
	 
	 
	 
	 
	 
	 
	 
	 

	2009
	59
	12
	0
	 
	12
	0%
	 
	71
	83

	2008
	47
	17
	0
	 
	17
	0%
	 
	64
	46

	2007
	49
	12
	1
	 
	13
	8%
	 
	62
	 

	2006
	41
	18
	5
	 
	23
	22%
	 
	64
	 

	part 2005
	24
	8
	0
	 
	8
	 
	 
	32
	 

	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	since 2004
	220
	67
	6
	 
	73
	8%
	 
	293
	 


	TABLE 5:  Av Age Pending Cases 
	
	
	
	
	TABLE 6: New Applications for Review

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Mo
	2008
	Rank
	2009
	Rank
	
	
	
	
	
	
	Mo
	2006
	2007
	2008
	2009
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Apr
	11
	3
	16
	4
	 
	
	
	
	
	
	Apr
	182
	121
	201
	203
	

	May
	12
	3
	19
	7
	
	
	
	
	
	
	May
	168
	159
	178
	194
	

	Jun
	13
	4
	20
	8
	
	
	
	
	
	
	Jun
	157
	124
	183
	220
	

	Jul
	8
	1
	17
	10
	
	
	
	
	
	
	Jul
	111
	114
	135
	172
	

	Aug
	9
	1
	14
	3
	
	
	
	
	
	
	Aug
	188
	166
	130
	159
	

	Sep
	10
	2
	10
	2
	
	
	
	
	
	
	Sep
	197
	184
	117
	180
	

	Oct
	12
	4
	11
	3
	
	
	
	
	
	
	Oct
	202
	189
	210
	247
	

	Nov
	20
	8
	16
	6
	
	
	
	
	
	
	Nov
	156
	197
	217
	231
	

	Dec
	19
	6
	15
	5
	
	
	
	
	
	
	Dec
	171
	200
	219
	240
	

	Jan
	18
	8
	16
	6
	
	
	
	
	
	
	Jan
	198
	178
	199
	267
	

	Feb
	13
	4
	15
	7
	
	
	
	
	
	
	Feb
	124
	178
	171
	338
	

	Mar
	16
	5
	15
	5
	
	
	
	
	
	
	Mar
	245
	215
	198
	399
	

	 
	 
	 
	 
	 
	
	
	
	
	 
	
	
	
	 
	

	AnAv
	16
	6
	15
	*
	
	*final DOL figure not available
	
	Total
	2099
	2025
	2158
	2850
	


	Table 7:  Transcript Costs
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Mo
	# Cases
	PY 2008 Cost
	Av Size
	 
	# Cases
	PY 2009 Cost
	Av Size

	
	
	
	
	
	
	
	
	
	

	Apr
	212
	 $14,772.00 
	35
	 
	164
	$10,336
	32

	May
	171
	 $11,076.00 
	32
	 
	163
	$10,812
	33

	Jun
	155
	 $10,178.00 
	33
	 
	183
	$10,394
	28

	Jul
	160
	 $9,862.00 
	31
	 
	205
	 $11,758.00 
	29

	Aug
	108
	 $7,716.00 
	36
	 
	136
	 $7,314.00 
	27

	Sep
	88
	 $5,838.00 
	33
	 
	158
	 $8,392.00 
	27

	Oct
	146
	 $10,118.00 
	35
	 
	184
	 $10,836.00 
	29

	Nov
	181
	 $11,502.00 
	32
	 
	160
	 $8,958.00 
	28

	Dec
	177
	 $10,748.00 
	30
	 
	246
	 $14,236.00 
	29

	Jan
	205
	 $12,488.00 
	30
	 
	201
	 $11,198.00 
	28

	Feb
	150
	 $8,298.00 
	28
	 
	243
	 $13,994.00 
	29

	Mar
	167
	 $10,168.00 
	30
	 
	304
	 $16,724.00 
	28

	 
	 
	
	
	 
	 
	 
	
	
	 

	Total
	1920
	 $122,764.00 
	32
	 
	2347
	 $134,952.00 
	29

	
	
	
	
	
	
	
	
	
	

	Cost per case
	 $63.94 
	 
	 
	 
	 $57.50 
	 


� 1959 OR Laws c. 583, s. 12, was signed into law on May 25, 1959, effective July 1, 1959.





� A hearing is requested on approximately 15% of OED’s non-monetary benefits decisions.  See Table 3.    





� Before 2000, hearings on unemployment insurance claims were conducted by OED’s hearing officers.  In 2000, the Oregon Legislative Assembly created a central panel of hearings officers and made the panel responsible for conducting contested case proceedings on behalf of numerous state agencies, OED among them.  In 2003, the central panel was renamed the Office of Administrative Hearings.  Then, as now, the majority of hearing requests processed by OAH are on UI benefits determinations.  According to DOL statistics, OAH issued 20,704 UI decisions in PY 2009.  http://www.workforcesecurity.doleta.gov/unemploy/btq.asp.





� EAB’s 2005-2007 budget was $1,696,277, of which $1,637,856 was actually spent.  EAB’s 2003-2005 budget was $1,608,050, of which $1,570,877 was actually spent.





� EAB issues final decisions in other types of cases, but USDOL does not count those decisions as part of the UI workload for purposes of the MPU calculation.  





� Time is allocated when staff complete electronic “time cards” and assign time to one or more function codes.  





� The figures quoted in this paragraph were taken from jboston/UI-Team/OAH/0908 Appeals report. 





� According to USDOL statistics, Oregon spent an average of 4.9 hours per UI decision in FFY 2008, or 291 MPU.  Adding the time value of translations, transcriptions and “other”, brings the total to 301 MPU.  EAB was responsible for 46 minutes, or 15.4%, of that total.  (Total EAB staff working hours (15,798) x 60 minutes, divided by the total workload (18,038 OAH UI decisions + 2,396 EAB UI decisions)).   





� 34 is 15.4% of 264 (see Note 8).    





� 34MPU – 7MPU for transcriptions = 27MPU x 20,434 = 551,718minutes /60 = 9,195 hrs /40wks = 229 weeks /44 working weeks = ~5.2 FTE 





� All counted decisions, all claim types; not just the claim type that DOL designates as “UI.”     





� See Table 1.  In PY 2008, EAB dismissed 185 applications for review as untimely.  





� See Table 2.  





� Appeal from an EAB decision is by petition for judicial review to the Court of Appeals.  The petition must be filed within 30 days after service of EAB’s decision.  A filing fee of approximately $200 is required, although parties may request to have the fee waived or deferred.  OED has not filed a petition for judicial review of an EAB decision since 2002 (Employment Department v. Clark, 187 Or App 431 (2003)), and generally has waived appearance as a respondent when another party filed a petition.    





� See Table 4.





� See � HYPERLINK "http://www.workforcesecurity.doleta.gov/unemploy/ranking.asp" ��http://www.workforcesecurity.doleta.gov/unemploy/ranking.asp�.  DOL statistics are based on figures reported by the Department.  In April 2009, EAB discovered reporting and calculation errors in the figures the Department reported during PY 2009.  See final section of this report, “Data Validation and information security”, Page 9.  





� See Table 5.





� Prior to PY 2006, performance was measured according to a timelapse standard that required 50% of EAB’s decisions to be issued within 45 days, and 80% within 75 days.  Oregon’s Legislative Assembly continues to use the timelapse standard in its Key Performance Measure (KPMs).  During the 2007-2009 biennium, the legislature expected that 70% of EAB’s decisions would be issued within 45 days of the date of the request (PM No. 14).  EAB exceeded that measure during PY 2009, each month ranging between 95.6% (December ’08) and 100%.  That is an improvement over PY 2008, which ranged each month between 87.3% (December ’07) and 100%.    





� In PY 2008, EAB began receiving, reviewing and providing the transcripts in electronic format, and providing transcripts to parties only upon request.  





� USDOL ceased reimbursement for postage effective October 1, 2007.





� PY 2009: (399 cases)$57.50 per case average = $22,943;  PY 2008: (374 cases – 13 transcripts)$64 per case average = $23,104.


� Implementation of an Unemployment Insurance Panel and other Staff Organization and Budget Control Issues, Draft Revised April 2008 at 16-17 (Study of OAH).  
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