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PREFACE

This guide describes the process for developing energy savings
performance contracts. It was originally developed in 2002 with documents
used in the Oregon Employment Department (2000) project. In 2003, the
Legislature amended ORS 279 and 351 to allow Energy Savings
Performance Contracting as an alternative contracting method. This guide
and attachments have been changed to reflect the revised law and other
editorial issues.

Although the process and documents were developed in conjunction with
the Oregon Department of Administrative Services and the Department of
Justice and have gone through all required legal reviews, these materials
should not be interpreted as legal advice relating to any specific solicitation
or project. Each public agency should consult its own legal advisors before
soliciting or entering into any energy savings performance contract.

This entire document can be downloaded from the Oregon Department of
Energy Web site:

www.oregon.gov/energy

• Click on Conservation
• Scroll down and click on “For Schools” or “For Governments”
• In the right column, scroll down and click on “Energy Savings

Performance Contracting”
• In the right column, click on “Guide to Energy Savings Performance

Contracting”

Appendix E contains the documents used for the Oregon State University
Foundation Building project (modified to accommodate changes in the law).
To help in the development of your project, the areas that need changes
have been highlighted in yellow. Some blank forms also have been
provided (Appendices B, C, and D).
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GLOSSARY OF TERMS AND ABBREVIATIONS

Commissioning: Commissioning is a systematic process that ensures that
building systems perform interactively according to the design intent and Owner's
operational needs

EEM: Energy efficiency measure

ESCO: Energy services company. A private company providing energy
management equipment and services including feasibility studies, design,
installation, maintenance, and financing.

ESPC: Energy savings performance contract. An energy savings
performance contract is an agreement between an energy services company
(ESCO) and a building owner. The ESCO provides an array of services:
conducts a facility energy study, identifies cost-effective projects, designs all
aspects of the chosen projects, hires subcontractors, manages the project
installation, and in some cases, finances the project. The owner uses the energy
cost savings to reimburse the ESCO and to pay off the loan that financed the
energy conservation projects.

kWh: Kilowatt hour

ODOE: Oregon Department of Energy

OAR: Oregon Administrative Rule

ORS: Oregon Revised Statutes

Owner: Refers to any and all staff employed by or representing the agency in charge of
the facility (facility manager or administrator, operations and maintenance staff,
business manager, etc).

Project Manager: The person with primary responsibility to oversee the work of the ESCO and act
as the liaison between the ESCO and the Owner.

RFP: Request for proposals. A written document describing the Agency’s
circumstances and the type of service(s) desired; setting forth all significant
evaluation factors and their relative importance and, if appropriate, price; and
soliciting competitive written proposals.
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 1. INTRODUCTION

1.1 About This Guide

The Oregon Department of Energy (ODOE) has prepared this guide to help state
agencies, school districts, and local governments improve their buildings using energy
savings performance contracting. Energy savings performance contracting provides
agencies with a way to implement energy-efficiency improvements even if they don’t
have the technical knowledge, project management experience, or budget for
improvements.

This guide provides an introduction to energy savings performance contracting and
instructions to help agencies through the process. Chapters 1, 2, and 3 introduce the
features of energy savings performance contracting, provide methods for evaluating
project feasibility, and provide advice on getting a project started. Chapter 4 deals with
project financing. Chapters 5, 6, 7, and 8 discuss how to prepare a request for
proposals, evaluate proposals, award a contract, and prepare a contract. Chapter 9
addresses methods to measure energy savings. Chapter 10 gives advice on project
monitoring and management to insure a successful project.

1.2 What is Energy Savings Performance Contracting?

Energy savings performance contracting is an innovative method to purchase energy
efficiency improvements in buildings. Most public sector agencies face increasing
energy costs and the need to replace old inefficient equipment, but lack the funds to
make such improvements. Energy savings performance contracting has three
distinguishing features that address these and other common problems:

• A single procurement is used to purchase a complete package of services in
which one contractor is accountable for:

 investigating existing conditions,
 completing all necessary designs,
 purchasing and installing equipment,
 commissioning,
 training staff to effectively operate the systems,
 providing measurement and verification of savings throughout the term

of the contract, and
 guaranteeing the results.

• Project financing of the entire project costs so no up-front money is needed. In
Oregon, the Oregon Department of Energy provides financing for state
projects—see Section 4, Project Financing.

• An energy savings performance contract pays for itself. Payments are
structured so that they do not exceed the monthly or annual loan payments
and, in many cases, the Owner will see a positive net cash flow. If the
guaranteed energy savings are not achieved the Energy Services Company



IS ENERGY SAVINGS PERFORMANCE CONTRACTING FOR YOU?                                                              

                                                                                                                                                            
GUIDE TO PERFORMANCE CONTRACTING 3

(ESCO) pays the Owner the difference between the actual savings and the
guaranteed savings. Therefore, it’s in the ESCO’s best interest to ensure the
project is sound and achieves the guaranteed energy savings.

1.3 How is Energy Savings Performance Contracting Different?

1.3.1 Conventional Contracting

A conventional process to purchase energy-efficiency improvements often requires
three separate solicitations and contract awards. First, an agency solicits
engineering services for an energy study. After reviewing the completed study, the
facility selects the improvements to be implemented and solicits proposals for
engineering design services. Once the designer completes a plan and
specifications, the agency issues one or more invitations to bid to select
contractors who will install the improvements.

1.3.2 Energy Savings Performance Contracting

Energy savings performance contracting replaces this cumbersome collection of
solicitations and uses a single request for proposals (RFP) covering all aspects of
the project and one set of contract documents with the selected ESCO. The
process begins with an evaluation of a facility’s potential for energy efficiency
improvements by the facility staff. If the potential seems promising, the agency
prepares an RFP. This RFP covers all engineering, equipment purchasing,
construction, and commissioning needed to complete the project. The agency
awards the contract to a single contractor who is accountable for all services and
guarantees a level of savings to the facility.

Once selected, the ESCO performs a detailed study1 of energy efficiency
opportunities at the facility. The Owner reviews this study and approves a final list
of energy efficiency improvements. The ESCO then prepares plans and
specifications that the Owner reviews and approves. After receiving notice to
proceed, the ESCO furnishes, installs, and commissions the energy efficiency
improvements. Commissioning includes verification of system installation and
operating parameters, training of operations and maintenance staff, providing
equipment manuals and documentation, and all warranty information. When the
project is complete, the energy savings measurement and verification process
begins and the savings guarantee goes into effect. These activities continue for the
duration of the contract term.

The Owner monitors the day-to-day performance of the ESCO during the
construction phase in the same manner as any capital improvement project. After

                                                          

1 The cost of the energy study is included in the project financing. However, after the study is completed,
the agency may choose to install the upgrades on its own or not to proceed at all. If the facility chooses
not to use the performance contractor to complete the project, the agency will be obligated to pay for the
preparation of the energy study.



IS ENERGY SAVINGS PERFORMANCE CONTRACTING FOR YOU?                                                              

                                                                                                                                                            
GUIDE TO PERFORMANCE CONTRACTING 4

construction is completed and accepted, the Owner reviews equipment operation and
measurement and verification reports to ensure project performance for standards of
comfort and level of energy savings are achieved.

1.4 Benefits of Energy Savings Performance Contracting

Energy savings performance contracting offers a number of benefits. First and foremost,
it allows agencies to proceed with projects that tight budgets might otherwise prevent.
At the discretion of the Owner, all or a portion of the project costs can be financed,
including up-front engineering, construction, and commissioning services, allowing
projects to proceed without capital improvement or repair funds. The agency receives
new and improved lighting, cooling, and other equipment, the cost of which is offset by
reduced utility bills. After the equipment cost has been paid off, the agency owns the
equipment and retains all of the savings from reduced utility bills. Even if the loan
payments and payments to the ESCO offset much of the energy savings in the short
run, upgrading equipment allows all of the non-energy benefits, such as improved
comfort and reliability, to be realized immediately.

Figure 1-1
Energy Savings Performance Contract Cost Savings

Before
Performance
Contract

During
Performance
Contract

After
Performance
Contract

Utility
Costs

Perform.
Contract
Payments

Cost
Savings

Energy savings performance contracting streamlines the purchasing process for energy
efficiency projects, reducing the cost and time required to install projects. A single
company takes responsibility for designing, building, commissioning, and monitoring the
improvements. The ESCO often employs a team of consultants and subcontractors to
accomplish this but the ESCO is still accountable for the ultimate success of the project.
This single-source accountability makes the project easier to manage than a
conventional construction project. Streamlining the procurement process in this way
makes it possible for agencies to implement more comprehensive projects, reduces the
time and cost to manage projects, and gives on-site facility staff and users the
opportunity for more input into the project design and better control of the final product.
As a result, energy efficiency improvements acquired through energy savings
performance contracts often work better, last longer, and garner stronger long-term
support from facility administrators, maintenance staff, and building users than other
energy efficiency projects.
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Energy savings performance contracting, as its name implies, shifts much of the risk
associated with an energy efficiency project from the agency to the ESCO. This is
usually accomplished by having the ESCO guarantee that savings will exceed
payments. If energy cost savings are less, the ESCO pays the difference to the agency.
Because the agreement transfers the risk of project performance to the ESCO, the
ESCO has a strong incentive for high quality design and construction, preventive
maintenance, and ongoing monitoring for the duration of the contract.

1.5 What Kinds of Equipment and Services Can be Purchased?

1.5.1 Equipment

Energy savings performance contracts are used to purchase a wide variety of
building equipment. Energy-efficient lighting, heating, ventilating and air-
conditioning systems, energy management control systems, motor replacements,
and variable-speed drives for pumps and fans are common improvements.
Generally, an ESCO will include any improvement expected to recover its own cost
in energy savings over a specified period. This means that longer payback items,
such as adding ceiling insulation or replacing windows, usually do not qualify
unless they are bundled with shorter payback items.

1.5.2 Miscellaneous Services

Because any equipment installed is ultimately owned by the facility, the ESCO also
provides documentation for all installed equipment, including as-built drawings and
operating manuals. The ESCO trains the on-site facility staff to operate and
maintain the equipment. In some cases, the costs for facility staff to attend training
programs provided by equipment manufacturers can be included in the project
costs.

1.5.3 Operations and Maintenance Services

In addition to equipment installation, documentation, and Owner training, the
ESCO may propose various repair and maintenance services. Often ESCOs
propose repairs to existing systems, such as re-installation of damaged or missing
controls or repair of leaks in chilled water piping. They may also offer to take
responsibility for long-term maintenance and repairs to all new equipment installed
during the term of the contract. The contractor may also offer to take responsibility
for maintenance and even operation of existing equipment. All of these services
may be included as part of the proposal, if requested by the Owner.

The Oregon Department of Energy recommends that the owner not enter into a long-term
maintenance contract as a part of the energy savings performance contract. One of the
main benefits of energy savings performance contract is that the project pays for itself in
energy savings. That may not be the case if a long-term maintenance agreement is added
to the cost. As part of the Measurement & Verification and Energy Savings Guarantee
(M&V/ESG), some maintenance and repair is required as long as the guarantee is in
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place. However, the Oregon Department of Energy recommends that the M&V/ESG
services be terminated within three to five years if the equipment is working as planned
and the energy savings are being achieved. The M&V/ESG Contract typically will cost the
owner about one to two percent of the project cost annually. For a $1 million project, it
could cost from $10,000 to $20,000 (or more) annually. If confident in the project,
terminate the contract as soon as practicable. M&V/ESG services on the Employment
Building has a term of five years. If the project meets design intent and meets the savings
projections, chances are the contract will be terminated before the end of five years.

In most cases, if the Owner requires a long-term maintenance contract, it should be done
under a separate solicitation after the project is completed.

1.6 History of Energy Savings Performance Contracting in Oregon

Energy savings performance contracting has been used throughout the United States
for more than 20 years. In the early days, these contracts were referred to as ‘shared
savings’ contracts in which both the building owner and the ESCO shared in the dollar
savings as a result of equipment installed. These early contracts did not guarantee a
level of savings and lead to disagreements on actual savings accrued. When the
concept of guaranteed savings and a flat fee concept initially got under way, the
contract markup was exceedingly high. Over time this fee has dropped to as little as one
or two percent, making energy savings performance contacting an attractive method to
achieve energy efficiency with a guaranteed savings.

Because of successes in other states ODOE began exploring the concept of energy
savings performance contracts in 1995 as a means to encourage energy efficiency project
development and implementation.

In 1997, ODOE received a grant from the US Department of Energy to promote and
develop ESPCs at federal agencies in Oregon. Under this grant, ODOE worked with the
US Bureau of Indian Affairs (Department of Interior) and US DOE to develop an ESPC at
Chemawa Indian School in Salem. An energy savings performance contract was entered
into and the project was successfully completed in November 2000. This was a pilot
project for the Bureau of Indian Affairs and they are now pursuing other ESPC projects at
their facilities throughout the country.

Also in the late 1990s, energy savings performance contract projects were completed at
two higher education institutions. Those projects emphasized the need for developing a
clear process and documents that meet public sector legal requirements.

In 1999, the Oregon Department of Energy and the Department of Administrative Services
began discussions on developing a pilot project using energy savings performance
contracting as a means to install energy efficiency measures in a state-owned building.
With the concurrence of the Employment Department, the Employment Building was
chosen for the pilot project. Representatives from the Department of Administrative
Services, Employment Department, Oregon Department of Energy, Department of
Transportation, and the Department of Justice formed a team to work on the project. The
Oregon Department of Energy contracted with the Washington Department of General
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Administration to provide an expert on energy savings performance contracting who also
became a member of the team.

Using template documents developed by the Energy Services Coalition,2 the team set up
the process and refined the documents to adhere to Oregon law. The Department of
Justice assisted in developing the process and documents, providing legal advice and final
signoff. The RFP for the Employment Building project was issued in July 2000, the ESCO
selected in October 2000, and the project completed in December 2001.

As required by ORS 279, a post project evaluation of the Employment Building project was
completed in June 2003. The evaluation concluded that the use of the ESPC Project
Delivery Method for the project was a success.

Using the process and documents developed for the Employment Building, Oregon State
University (OSU) issued an RFP for an ESPC project at the Hatfield Marine Science
Center in March 2003.

Appendix E contains the ESPC RFP that was used for the OSU Foundation Center
Project. ODOE has an example of an RFP used for the exemption process available upon
request.

1.7 Legislation and Rules for Energy Savings Performance Contracts

One of our goals was to establish an Oregon Chapter of the Energy Services Coalition
(ESC). However, local energy service companies and energy savings performance
contractors did not support formation of an Oregon ESC Chapter. As an alternative, the
energy service contractors decided to work with an existing regional non-profit
organization, the Northwest Energy Efficiency Council.

The Oregon Department of Energy and the Northwest Energy Efficiency Council worked
with the Department of Administrative Services to develop a streamlined Energy
Savings Performance Contract procurement process.

Representative Merkley introduced House Bill 3476 in the 2003 Oregon Legislative
Assembly. The bill amended Oregon Revised Statue 279.011 to define an “Energy
savings performance contract means a public contract between a contracting agency and
a qualified energy service company for the identification, evaluation, recommendation,
design and construction of energy conservation measures, including a design-build
contract that guarantees energy savings or performance”.

The bill allows energy savings performance contracting as an alternative contracting
method. The changes allow ESPCs to be exempted from competitive bidding process for
Public Improvement Contracts if the agency complies with the procedures set forth in OAR
                                                          

2 In 1999, ODOE joined the Energy Services Coalition (formerly the Western Regional Coalition) a national
organization of state energy offices, energy service companies, federal agencies, and other organizations
interested in ESPC. The coalition developed template documents to aid governmental agencies and private
companies in developing and entering into successful energy savings performance contacts.
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137-040-0500 to 137-040-0590 related to the solicitation, negotiation and contracting for
ESPC services. If an agency chooses not comply with these procedures, it must obtain an
exemption from competitive bidding (ORS 279.015(1) and OAR 125-300-0050).

The bill also directed, the Attorney General to adopt model rules appropriate for use by all
public contracting agencies to govern the procedures for entering into energy savings
performance contracts, and to develop standard contract forms for use with energy
savings performance contracts.

In November 2003, OSU issued an RFP for an ESPC at Sackett Hall. The project
complies with the procedures set forth in OAR 137-040-0500 to 0590 and, therefore, is
exempt from the public bidding process. Links to the Sackett Hall documents and the
Foundation Building are provided under Energy Savings Performance Contracting on the
Office of Energy web page (see “Preface” of this document).

The Oregon Department of Energy (ODOE), the Department of Administrative Services
(DAS), the Oregon University System (OUS), Oregon State University (OSU) the Oregon
Department of Education and Willamette Education Service District (WESD), participated
in the Administrative Rule Making process which amended Oregon Revised Statute
279A.011 and 279A.065.

The Attorney General worked with Oregon State University to revise the ESPC contract
documents for use as model contract documents for the purpose of ESPC procurement for
all public agencies. Amendments to the Oregon Administrative Rules that govern ESPC
contracting were made permanent by passage of HB 2214 in the 2005 legislative session.
Oregon Revised Statute 279A.025 (g) and 279A.065 were revised as follows:

Oregon Revised Statute 279A.025
(g) “Energy savings performance contract” means a public contract between a contracting
agency and a qualified energy service company for the identification, evaluation,
recommendation, design and construction of energy conservation measures, including a
design-build contract, that guarantee energy savings or performance.

Oregon Revised Statute 279A.065 Model rules generally; applicability to
contracting agencies.

(1) The Attorney General shall prepare and maintain model rules of procedure
appropriate for use by all contracting agencies governing public contracting under the
Public Contracting Code and may devise and publish forms for use therewith. The
Attorney General shall adopt the model rules in the manner provided by ORS chapter 183.
Before adopting or amending a model rule, the Attorney General shall consult with the
Director of the Oregon Department of Administrative Services, the Director of
Transportation, representatives of county governments, representatives of city
governments, representatives of school boards and other knowledgeable persons.

(2) The Attorney General shall adopt model rules appropriate for use by all
contracting agencies to govern the procedures for entering into energy savings
performance contracts. Before adopting or amending a rule under this subsection, the
Attorney General shall consult with the Oregon Department of Administrative Services, the
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State Department of Energy, the Oregon University System, local contracting agencies
and other knowledgeable persons. The Attorney General may develop standard contract
forms for use with energy savings performance contracts.

(3) After each legislative session, the Attorney General shall review all laws passed
by the Legislative Assembly that affect public contracting to determine if the model rules
prepared under this section should be modified by the adoption of a new rule or by the
amendment or repeal of an existing rule.

If the Attorney General determines that a modification of the model rules is necessary, the
Attorney General shall prepare the modification within such time as to allow the
modification to take effect no later than 120 days after the effective date of the legislation
that caused the rule to be modified.

1.8 The Process

Table 1-1, briefly outlines the phases of an energy savings performance contract and
gives the estimated time required for each phase. Figure 1-2, expands the step process.

Table 1-1
Phases of Energy Savings Performance Contracting

Phase 1 Phase 2 Phase 3 Phase 3 Phase 4 Phase 5 Phase 6
Identify
project

Form
project
team

Determine
project
financing
method

• Draft & issue
RFP

• Hold pre-
proposal meeting
& site visit

• Eval. proposals
& select
contractor

• Negotiate
contract

• Review &
accept
energy study

• Review &
accept Proj.
Develop.
Plan

• Issue
Notice to
Proceed

• Install
EEMs

• Inspect &
accept
EEMs

• Monitor
performance

• Pay
ESCO for
M&V

• Make loan
payments

1-3 mos. 1 month 1 month 4-6 months 6 months 8-18 months 2-15 years
RFP–Request for Proposals EEM–Energy Efficiency M&V–Measurement & Verification



IS ENERGY SAVINGS PERFORMANCE CONTRACTING FOR YOU?                                                              

                                                                                                                                                            
GUIDE TO PERFORMANCE CONTRACTING 10

IS ENERGY SAVINGS PERFORMANCE CONTRACTING FOR YOU?
Facility owners usually consider energy savings performance contracting because they
have an immediate problem but lack the funds or expertise to solve it. Often the
problem is simply that utility costs are rising faster than budgets. Sometimes the
problem is that existing equipment is worn out and needs to be replaced but
replacement funds are not available.

Before undertaking an energy savings performance contract, the Owner should assess
the potential energy efficiency options. A feasibility study can range from simple to
extremely sophisticated. This section outlines a simple method based on common rules
of thumb. Section 2.2 below and Appendix A, Facility Evaluation, describe a more
detailed method.

1.9 Simplified Assessment

To determine the feasibility of an energy savings performance contract, a general rule of
thumb is that a facility must have energy-saving opportunities meeting the following two
conditions:

• The energy-saving opportunities must add up to a project investment of at least
$75,000; and

• The opportunities should have a simple payback period of 15 years or less for
equipment. (Does not account for financing, ESCO fees, etc.)

If an energy study has already identified a project meeting these criteria, then no further
evaluation is necessary. Table 2-1 can be used to evaluate feasibility based on readily
available information and rules of thumb developed within the energy savings
performance contracting industry.

Table 2-1
Energy Savings Performance Contracting Feasibility

Yes No
1) Does your facility spend less than $100,000 per year on energy?
2) Has a large-scale lighting efficiency upgrade already been
completed in your facility?
3) Is a significant part (more than 20 percent) of your facility scheduled
for closure or major remodeling within the next 5 years?
4) Has a recent energy audit of your facility failed to identify any
significant energy-saving opportunities?

If you answered yes to any of these questions, your facility may not be a good
candidate for energy savings performance contracting. In this case, several options are
available.
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If you answered yes to question number 1 (energy costs are less than $100,000 per
year), consider combining several buildings or facilities to make a larger project. If you
answered yes to question numbers 2, 3, or 4, consider contacting potential proposers
directly, describe your facility, and ask whether they would submit a proposal if an RFP
is issued. You may also want to contact the Oregon Department of Energy for
assistance.

1.10 Facility Evaluation

Energy savings performance contracts, like other large construction projects, require the
support and participation of many people for successful completion. A more detailed
evaluation can help win support for the project from maintenance staff, administrators,
and building users. In addition, knowledge gained during the evaluation can strengthen
the owner’s position in future discussions with ESCOs.

Performing an evaluation of existing conditions offers the following benefits:

• The Owner will have a better understanding of existing conditions and be better
prepared to negotiate the energy use baseline;

• The Owner will be better prepared to suggest possible energy-saving
improvements to proposers; and

• The Owner will be better prepared to evaluate proposed efficiency measures,
technical approaches, and costs.

The Oregon Department of Energy does not recommend paying for a detailed energy
study at this time. If you enter into an energy savings performance contract, an energy
study is the first scope of work under the contract. If you are still unsure about whether
your building is a good candidate for energy savings performance contracting, you may
want to contact potential proposers directly, describe the project, and ask whether they
would be likely to propose if an RFP is issued.

1.11 Cream Skimming

Sometimes promoters of energy efficiency projects are interested only in the fastest
payback measures. These provide immediate returns to the facility but “skim the cream”
and prevent other opportunities from achieving energy savings. For example, if a
proposal focuses only on lighting (a measure that may have a short payback period),
the opportunity to achieve savings through combining lighting with longer payback items
will be eliminated. By bundling several types of measures together, the measures with a
shorter payback are leveraged to help pay for measures with a longer payback. This will
result in a more comprehensive project that upgrades more equipment and provides for
a more comfortable building.
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3. GETTING STARTED

3.1 Organize a Project Team

Managing an energy savings performance contract requires the participation of experts
from several departments, including facilities planning, procurement, budget and
finance, maintenance, and legal. To meet this need, it is recommended that a project
team be formed early in the process. The project team should have diverse expertise,
including:

• Facility operation and maintenance expertise to ensure that facility operating
interests and knowledge are represented;

• Technical expertise to evaluate energy efficiency potential, develop a scope of
work, evaluate ESCO proposals, energy studies, the measurement and
verification and guarantee plan (should contract with private consulting firm or the
Oregon Department of Energy);

• Project management expertise—preferably the project manager that will oversee
the project; and

• Knowledge of budget and finance procedures to establish a method to budget
and make payments for the duration of the contract.3

In addition, procurement expertise and legal expertise should be enlisted to ensure that
the process follows applicable procurement rules and to review all contract terms and
(possibly) assist in negotiations after a contractor has been selected. The procurement
and legal experts need not be formal members of the project team.

To organize a project team, first identify a team leader who will have overall
responsibility for coordinating the team. Logical choices are the Director of
Administrative Services, Business Manager, or Facility Manager.

The team leader should recruit people expert in each of the areas listed above early in
the development of the project. During the early stages of the project, it may be
appropriate to simply provide team members with general information about energy
savings performance contracting and the project status. Holding an introductory briefing
and providing copies of this Guide to all team members makes a good beginning. The
purpose of this introductory meeting is to:

                                                          

3
 One important issue to discuss and resolve is how to establish a mechanism for continuing to make

utility and project payments. Gross utility payments may decrease with an energy savings performance
contract and the savings need to be retained, from a budgeting standpoint, to meet obligations under the
energy savings performance contract.
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• Explain the concept of energy savings performance contracting to all project
team members;

• Build support for the project by describing facility needs that energy savings
performance contracting will meet and the benefits expected to result from the
project; and

• Describe the process and the intended schedule for each step so that the team
members know what to expect.

The project team members (or at least the majority of the members) should also serve
on the evaluation committee when the project reaches the point of contractor selection
and throughout the project as an oversight group. Table 3-1 outlines roles for
representatives of the different areas of expertise during each phase of the project.

Table 3-1
Roles of Project Team Members

Team Members

Activities

Facilities
Planning &

Management
Facilities
Operation

Energy
Consultant Procurement Budget Legal

Evaluate project feasibility X I X * *

Obtain exemption from law I * * I * X

Prepare solicitation I I I X I I
ESCO selection (includes
discussions with ESCO) X I I I I *
Prepare & enter into ESPC
documents I I I X I I
Manage ESCO
performance X I I I * *
Key:      X – lead responsibility       I – Provide Input        * – Keep informed

3.2 Win Management Support

Winning management support is another activity that must begin as early as possible in
the energy savings performance contracting process. To win support, you need to
persuade key administrators of the value that energy savings performance contracting
offers. In addition to explaining how an energy savings performance contract works, be
prepared to answer the following questions to help win support:

• What facility needs will be met by an energy savings performance contract?
Needs might include replacing worn-out equipment, reducing energy costs, or
improving comfort.
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• Is it likely that improvements will be made without an energy savings
performance contract? How will the improvements be made and what funds will
be used?

• If funds are available, could they funds be used for other projects?

It is also critical to win the support of facility users as well as managers. Educating
facility users about project benefits makes them more willing to cooperate during the
installation process and means fewer headaches for administrators and facility
personnel. It is also important to keep users informed on the progress, potential
problems, and scheduling throughout the project.

3.3 Gathering Facility Information

If you haven’t already gathered information about your facility as part of your facility
evaluation (see Chapter 2), this is the next step. Appendix B, Technical Facility Profile,
is a form to collect information needed when preparing the Request for Proposals. For
more information, see the Technical Facility Profile that was completed for Employment
Building (contained in Appendix E).
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4. PROJECT FINANCING

Before developing the RFP, the method of project financing must be determined. It is
necessary to identify in the RFP if the ESCO will be responsible for financing the project
costs. Across the country, energy savings performance contracts usually include project
financing. However, in Oregon and some other states there are alternative methods of
financing, usually at a lower interest rate than an ESCO would charge.

4.1 Project Financing for State Agencies

Any acquisition by the state or any state agency, of a project using a financing
agreement whose principal portion exceeds $100,000 must follow the procedures
established in ORS 283.087 to 283.092.4 Those procedures outline the need for
approval by DAS, approval by the State Treasurer, and inclusion in the agency’s
biennial budget request for approval by the legislature. Due to these limitations and
higher interest rates, the best method for project financing is usually the ODOE Loan
Program (see section 5.4).

4.2 Project Financing for Other Government Agencies

School districts, city and county governments, and special districts do not face the same
third-party financing restrictions faced by state government. However, it may be in the
best interest of your agency to use the Oregon Department of Energy Loan Program.
The interest rates and fees of the Loan Program are lower than what most ESCOs can
offer. One or two percentage points can make a big difference in the cost of your project
over a loan term that may be ten years or more.

4.3 Addressing Project Financing in the RFP

Once you have determined the method of financing your agency will use, you can then
address financing in the RFP. For the Employment Building, a combination of
Certificates of Participation (COP) and ODOE Loan Program funds were used to
finance the project. The DAS had received COP authorization in previous legislative
sessions for the Employment Building project. However, DAS decided to expand the
scope of the project so they received a loan from ODOE. In the RFP for this building,
language was developed that required the proposers to address their ability to provide
project financing, even though it wasn’t going to be used in this project. This helped
demonstrate the financial soundness of the proposers.

If your agency will require financing by the ESCO, you need alternative language for the
RFP documents and contract documents. The Oregon Department of Energy suggests
that you work with your financial and legal staff to develop such language.

                                                          

4 Refer to OAR 122-070 for more detailed information on rules implementing ORS 283.087 – 092.
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4.4 Oregon Department of Energy Loan Program

If you plan to apply for an Oregon Department of Energy loan, you can download the
loan application from the Web site: www.oregon.gov/energy

Click on “Energy Loans.” There are different applications for state, local government,
school districts, etc. Once you have reviewed the appropriate application for your
agency, contact the Loan Program and discuss your plans. Loan staff may be able to
assist you in developing your project.

4.5 Oregon Business Energy Tax Credit

The Business Energy Tax Credit is available for several types of projects, including
conservation, renewable resources, and sustainable buildings. The tax credit is
35 percent of the eligible project costs—the incremental cost of the system or
equipment that's beyond standard practice.

The Business Energy Tax Credit Pass-through Option lets a project owner transfer tax
credit eligibility to a pass-through partner in return for a lump-sum cash payment upon
completion of the project. The Pass-through Option allows non-profit organizations,
schools, governmental agencies, tribes, other public entities, and businesses without
tax liability to use the Business Energy Tax Credit by transferring their tax credit
eligibility for an energy project to a partner with a tax liability.

The Oregon Department of Energy recommends that project owners find their pass-
through partners before beginning their project, although project owners may begin
projects without an identified pass-through partner. The project owner must complete
the project-specific Application for Preliminary Certification and send the review costs to
the Oregon Department of Energy before beginning the project. The Oregon
Department of Energy will review the applications and issue a Preliminary Certificate.
The Preliminary Certificate will include the estimated eligible project costs. A project
owner without a designated pass-through partner can approach a potential pass-
through partner with this information.

For more information, go to the Oregon Department of Energy Web site:
www.oregon.gov/energy

• Under the column titled “Hot!” click on Business Energy Tax Credit
• On the right side, scroll down and click on “Pass-through Option”

5.6. Utility Incentives

Be sure to check with the utilities that serve your facility to determine if they have
incentives that may apply to your project. Utility incentives can help the Owner lower the
cost of the project.
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5. REQUESTING PROPOSALS

The goal of the RFP is to receive three or more responsive proposals with enough
information to select one that is best meets the needs of the Owner. ESCOs responding
to the RFP will be evaluated on a site-specific approach to the proposed project,
general approach to energy savings performance contracting, specific experience, and
financial background.

5.1 Developing a Request for Proposals

Appendix E contains the RFP used in 2004 to solicit energy savings performance
contract proposals for the Oregon State University Foundation Center. These
documents can be used to prepare an RFP for any project. Areas that need to be filled
in or changed have been highlighted for your convenience. Appendix E also contains all
documents identified in the RFP as attachments and exhibits to the RFP. These
documents have been updated to reflect the legislative changes discussed earlier. All of
the documents used in this guidebook can be downloaded from the ODOE Web site. If
you prefer, the ODOE can copy the documents to disk and mail it to you.

Below is an overview of the major required elements in the RFP:

5.1.1 Schedule of Events

This should include all the important dates associated with the RFP, such as
schedules for the site visit, proposal due dates, announcement of award, etc.

5.1.2 General Results Required

It’s important for the owner to articulate the services being requested and the
general results required.

5.1.2.1 Building(s) included in the project

Clearly identify the facilities (buildings, water wells, and sewer pump
stations, etc) that will be part of the project. If there are buildings or building
areas that will be excluded due to special operating requirements, security
issues, or other reasons, be sure to identify those buildings or areas. In
addition, complete Appendix B, Technical Facility Profile, for each facility to
be included--leave no blanks. If any of the information is unavailable, it
should be noted.

Because preparing a proposal can be expensive, often costing tens of
thousands of dollars, an ESCO may evaluate the potential of the facility
before deciding to submit a proposal for a project. Providing clear, complete
information about the facility in the RFP should reduce the number of
questions that must be answered later. Providing detailed information about
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the facility in the RFP increases the chance of receiving responsive
proposals that gives the agency more choices.

5.1.2.2 Services required

Typically, an energy savings performance contract calls for a
comprehensive package of services, including:
• A technical energy study of efficiency potential;
• Design, procurement, installation of efficiency improvements;
• Commissioning of the project;
• Measurement and verification of energy savings; and
• Energy savings guarantee.

As in any contract for services, be as detailed and specific as possible. For
example, the model RFP provides a detailed list of items to be addressed in
the energy study report prepared by the ESCO (Appendix E, Technical
Energy Audit, Part A). It is also important to keep the focus on results, rather
than on methods. Since ESCOs guarantee the results of their work, they
generally insist on being allowed to determine their own methods. Their
track record is a key factor in the selection.

5.1.2.3 Technologies or end-uses included

The owner may want to include or exclude certain technologies or end-uses.
Specific technologies or end-uses are usually requested because existing
equipment is obsolete or at the end of its useful life. For example, the
Owner may want to replace an obsolete chiller to improve reliability and
efficiency and eliminate the need for CFC refrigerants.

The Owner may want to exclude certain technologies or end-uses because
efficiency measures have recently been implemented, because a reliable
energy use baseline cannot be established, or because an existing service
contract would interfere with the work of an ESCO. A comprehensive project
that treats all energy-using equipment will allow the greatest overall capital
investment and energy savings because fast payback items can be used to
subsidize slower payback items.

If energy efficiency measures are already completed or planned for one
end-use, such as space cooling, an energy savings performance contract
may still be pursued for other areas, such as lighting and controls. The
facility should indicate any improvements it specifically wants to implement
under the energy savings performance contract as well as any
improvements it will not consider. However, an owner can usually get the
best results when giving ESCOs a free hand in developing proposals in
response the RFP.
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5.1.3 Background

Include a descriptive overview of the building (age, equipment, problem areas,
etc). Also describe operational needs during project installation and an overview of
the three phases of the ESPC.

5.1.4 Required Capabilities

Include information that outlines requirements ESCOs must address in their
responses. This can include specific technology experience and end use
experience the ESCOs must possess.

5.1.5 Overview of Contractual Terms and Conditions

The RFP must include all contractual terms and conditions that will apply to any
contract ultimately awarded. This section briefly addresses the preferred contract
duration, guarantee requirements, financial review, and the technical energy audit.
Detailed requirements relating to the performance of engineering and construction
services, insurance, payment of prevailing wages, etc. will be addressed in the
“State of Oregon Standard General Conditions for Public Improvement Contracts”
and “Supplemental General Conditions” that may apply to the project (part of
Appendix E). For more information, see Section 8 of this guide relating to
contractual issues in energy savings performance contracting.

5.1.6 Project Schedule

The project schedule can be an attachment to the RFP. It should include all
relevant dates from release of the RFP to development and signing of all contract
phases. (See Appendix E, Proposed Project Schedule.)

5.1.7 General Requirements and Information

This section should include scope of the RFP, required number of copies,
submission deadlines and contact information for inquiries. It also should outline
general proposal rules such as solicitation protests, trade secrets and preparation
costs.

5.1.8 Submission Requirements

The RFP must clearly instruct prospective proposers as to what information to
provide and how to organize it. Identify format, binding, print, and page limits.

5.1.9 Mandatory Pre-Proposal Meeting and Building Walk-Through

This section addresses the requirement that all ESCOs that intend to submit a
proposal must take part in a pre-proposal meeting/walk-through inspection tour of
the building(s) or facilities identified in the RFP. The purpose of this meeting and
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building walk-through is to answer any questions regarding the RFP, proposal
procedures, and administrative matters and to clarify technical matters.

This gives the proposers the option to satisfy themselves as to any local or other
conditions that may offset the cost of the project. It also will help them prepare the
Site Specific Approach section in the ESCO Response Requirements. To make the
meeting as productive as possible, the Owner should request questions in writing
before the date of the meeting and building walk-through. In addition, all
information presented at the meeting must be reduced to writing and sent to all
proposers attending the meeting/building walk-through.

5.1.10 Proposal Evaluation

The RFP should give general information about the evaluation process and the
tentative award notice. In addition, it must identify the specific criteria that will be
used to evaluate proposals. Since criteria that are not identified in the RFP may not
be considered, be sure to include all relevant criteria. Relevant criteria include
proposer qualifications, technical approach, management plan, cost, and financial
benefits.

A numerical rating system must be used for proposal evaluation. The relative
priority of each evaluation factor must be set out in the Request for Proposals. The
Evaluation Criteria is contained in Appendix E.

5.1.11 Overview of Attachments

For clarity and to help ESCOs in preparing their proposals, it is important to identify
all the attachments, exhibits and schedules to the RFP.

5.2 Issuing the RFP and Administering the Solicitation

Oregon Administrative Rules (OAR) 137-030 outlines the requirements for the
administration of competitive sealed proposals. These include provisions for:

• Receipt of proposals and modifications;
• Opening and recording of proposals;
• Proposer requests for non-disclosure of proprietary or confidential data; and
• Public inspection of proposals (subject to proprietary information non-disclosure)
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6. EVALUATION OF PROPOSALS

6.1 Overview

The goal of the evaluation process is to identify the proposal that offers the greatest
benefits to the Owner. Oregon Administrative Rules (OAR) 125-020 and 137-030 cover
the use of competitive sealed proposals including proposal evaluation. These rules
leave many details of the evaluation process up to the discretion of the procurement
officer. The process described in this chapter is intended to address the unique
circumstances of an energy savings performance contracting solicitation as well as
comply with all the requirements of the OAR in effect at the date of this publication.

6.2 The Evaluation Committee

Rules require that an evaluation committee be set up to evaluate proposals. For energy
savings performance contracts, proposal evaluation requires knowledge and expertise
in diverse areas, including energy-efficient design, finance, and facility management.

It is recommended that the evaluation committee be made up of all or a majority of the
members of the Project Team since all of the same expertise is required. If the Owner
chooses not to use the Project Team, it is important to include one or more members
representing each of the following areas:

• Facility management
• Energy efficiency (private contractor or Oregon Department of Energy)
• Procurement
• Facility operations and maintenance
• Facility project management

Effective evaluation also requires first-hand knowledge of the facility’s needs and
operations. Facility maintenance and planning staff should always be included as
evaluators. These people bring essential knowledge of on-site conditions. They will also
work with the selected ESCO during the implementation of the project. Including them in
the selection process strengthens their commitment to the success of the project. In
addition, it might be wise to include a facility occupant that represents the interests of all
other facility occupants.

6.3 Initial Proposal Screening

Before the evaluation committee receives copies of the proposals, it is useful for the
procurement officer or other designated person to screen the proposals. The purpose is
to identify any proposals that are clearly non-responsive as to content or form. In
addition, the screening should identify whether the proposers are responsible and meet
the minimum qualifications stated in the RFP. This step ensures the evaluation
committee does not waste time evaluating non-responsive proposals.
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6.4 Reference Checks

A standard list of questions should be developed for checking on past projects
developed and implemented by the responsive ESCOs. Use questions based on the
items identified under Paragraph 2, Energy Savings Performance Contracting Approach
in the Evaluation Criteria. One or two members of the evaluation committee should be
designated to call the references of one or more of the projects for each ESCO. Using a
standard form for reference checks allows for easy comparison of responses on
ESCOs. See Appendix C for an example.

The results of the reference checks should then be distributed to each member of the
evaluation committee.

6.5 Evaluation of Proposals

6.5.1 Evaluation Factors

Specific evaluation criteria must be set out in the request for proposals. Refer to
Evaluation Criteria contained in Appendix E. OAR 125 gives examples of
evaluation factors that can be used, but does not mandate any particular factors.
Evaluation factors not specified in the request for proposals may not be
considered.

OAR 125-20-0320 states “Price will be considered, but will not necessarily govern
selection of the Contractor(s).” Evaluating cost for an energy savings performance
contract is complicated because the precise scope of the improvements is not
known and so a fixed price cannot be provided. The only actual cost to be
evaluated is that of the technical energy audit and the maximum point award must
be small. More important is the overall financial approach as developed in the
template document.

6.5.2 Proposal Scoring

Rules require that a numeric rating system be used to score proposals. Each area
of evaluation is given a maximum numeric value. A sample score sheet has been
developed to facilitate the evaluation process (see Appendix D).

Evaluation committee members often have questions about how to score certain
evaluation factors. In particular, evaluators may ask about appropriate benchmarks
against which to compare proposals. For example, if an evaluator is trying to score
the general qualifications of a proposer, to what should it be compared in order to
determine whether it is “clear and complete” including a realistic milestone
schedule?

The most useful comparison is among the competing proposals. Any responsive
and responsible proposer is presumed able to complete the project successfully.
The goal of the evaluation is to find the most advantageous proposal among those
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submitted. So the most appropriate benchmark for comparison is the other
proposals themselves.

In the case mentioned above, when scoring the proposers' general qualifications,
the evaluator should review each of the proposals to determine how well they
answered the specific items listed for consideration in the RFP. The evaluator
should ask:

• Is the expertise clearly identified for staff assigned to the project?
• Is responsibility for each project task clearly assigned to a specific individual?
• Does the availability of staff resources seem sufficient for the proposed

project?

Each proposal should be judged against each of the specific criteria listed in the
RFP.

Considering these questions, the evaluator should identify, in his or her judgement,
the score for each proposal in that particular category. The maximum point award
is identified for each category of evaluation criteria. In the score sheet provided, a
maximum of 25 points can be awarded for general qualifications. The evaluator
should assign a score for each proposal, e.g. Proposal #1 is awarded 20 points, #2
awarded 15 points, while #3 is awarded 5 points. The full range (from zero to 25)
does not have to be used. Evaluators should make an effort to identify meaningful
differences between the proposals and assign scores across the widest
reasonable range.

If an independent basis for comparison of the proposals exists, evaluators should
use it as appropriate. For example, if a previously completed energy study of the
facility provides an estimate of potential savings and construction costs, proposers’
submittals may be compared to the study findings. If an evaluator cannot find any
basis to score a certain attribute, discussion with other members of the evaluation
committee may be helpful. Also, the reference checks can prove very valuable.

6.5.3 Requests for Clarifications

Proposer-supplied information may be incomplete or unclear. OARs allow an
agency to seek information from a proposer only to clarify the proposal. Information
requests should conform to the following guidelines:

• Such clarification shall not vary, contradict or supplement the proposal. The
agency shall not seek clarification of non-responsive proposals. The ESCO
must submit written and signed clarifications and such clarifications become
part of the proposal.

• The procurement officer or other designated person who has the
responsibility to communicate with the proposer should coordinate
clarification requests from the evaluation committee.
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• All proposers should be given an equal amount of time to respond to a
clarification request.

Clarification requests are most likely to be needed to establish that a proposer
meets minimum qualifications or to answer questions raised by evaluation
committee members. Once proposals have been distributed to individual
evaluators, a deadline should be set for evaluators to submit clarification requests
to the procurement officer. These questions should be screened for duplicates.
Once a final set of questions is prepared, they should all be sent at one time. Ten
business days is an appropriate response time to require for these information
requests. As soon as proposer clarification responses are received the
procurement officer or designated staff should distribute copies to all evaluators.

6.5.4 Determining Proposal Rank

After scoring all responsive proposals, the total point award from each evaluator is
put into a matrix for determination of the highest scoring proposals.

Table 6-1 shows a matrix that identifies total points awarded by each evaluator.
Scores are added to determine total point award for each proposal and to give an
overall rank based on those scores. This method may be used for the initial
determination of the priority list as well as in a final evaluation for award.

Table 6.1
Scoring Matrix

Proposer 1 Proposer 2 Proposer 3 Proposer 4 Proposer 5
Evaluator 1 95 60 80 80 75
Evaluator 2 90 55 86 75 82
Evaluator 3 93 45 85 75 90
Evaluator 4 85 63 90 70 80
Total Points 363 223 341 300 327
Overall Rank 1 5 2 4 3

6.6 Interviewing Proposers

Rules for competitive sealed proposals permit oral interviews with competing proposers
for the purpose of clarifying their proposals. Interviews are optional but are highly
recommended.

Although all proposers that submitted acceptable proposals might be interviewed, it is
recommended that interviews be conducted with the top ranked proposers only. You
may want to limit the interviews to the three or four proposers who submitted the
highest-ranked proposals. If only three ESCOs are to be interviewed, Proposers 1, 3,
and 5 (in the table above) would be invited for an interview.
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It is important that the primary people identified in the ESCOs’ proposals participate in
the interview. For example, the ESCO’s manager for this project, the engineers
responsible for energy analysis, project design and engineering, and the construction
manager are critical to the success of the project. It’s important for the evaluation team
to have interaction with these key individuals who will be on-site for much of the project
duration. Expertise and skills, or lack thereof, that come to light during the interviews
may totally change the ranking of the ESCO in the final evaluation.

Interviews need to be conducted in a manner that is fair and equal to all top-ranked
proposers. Therefore, prior to the interviews, develop a list of questions that will be
addressed in the interviews. These questions should be designed to clarify proposals
and should not be outside the scope of the original evaluation criteria. Transmit this
document to all ESCOs that will be interviewed. The ESCOs must provide written
responses at the interview.

6.7 Final Ranking of Proposals

Upon completion of the interviews of the top ranked ESCOs, the proposals will be re-
evaluated using the same evaluation criteria. The information obtained in the interviews
should be adequate to help determine the top-ranked ESCO.



TENTATIVE OR APPARENT CONTRACT AWARD                                                                                              

                                                                                                                                                            
GUIDE TO PERFORMANCE CONTRACTING 26

7. TENTATIVE OR APPARENT CONTRACT AWARD

After the evaluation committee determines the top-ranked proposer, the Owner makes a
tentative or apparent award. The terms “tentative” or “apparent” are used because the
award is still subject to negotiations between the Owner and the ESCO. The Owner and
the top-ranked ESCO will enter into contract negotiations intended to establish mutually
acceptable contract terms within 30 days after Owner’s announcement of the apparent
award. Negotiations may be formally terminated if they fail to result in a contract within
this period of time. Final award of the contract will be contingent upon successful
negotiation of a final contract.

In the event that the top-ranked ESCO and Owner are unable to develop a mutually
acceptable contract within the 30-day period, Owner may cancel the solicitation or
Owner may then begin negotiations with the second-ranked ESCO, and, if necessary,
the third-ranked ESCO. If negotiations with the second- and third-ranked ESCOs do not
result in a contract within the specified period of time, Owner may terminate the
solicitation.

7.1 Contract Award Checklist

• Submittals After Award, Before Notice to Proceed with Phase II, Design and
Construction Contract

 Performance bond as required by OAR 137-030-0140, Performance
Security
(NOTE: This item is not required at award because the amounts of
coverage cannot be determined until the final list of Energy Efficiency
Measures (EEMs) is known.)

 Other insurance as required in the State of Oregon Standard General
Conditions for Public Improvement Contracts

7.2 Contract File

The contract file shall contain an executed contract with the record of the actions used
to develop and administer the contract, including a statement of justification for the
contractor selection. Such record shall include:

• A copy of the solicitation;
• A list of prospective contractors notified of the solicitation;
• Method used to advertise or notify prospective contractors;
• A copy of each proposal that resulted in award of a contract;
• Method of evaluating proposals, results of the evaluation, and basis of selection;
• Record of negotiation of the statement of work and results;
• All information describing how the ESCO was selected, including the basis for

awarding the contract; and
• Resulting contract, if awarded.
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7.3 Kick-off Meeting

The letter or other notice of apparent contract award should propose a date for a kick-off
meeting to discuss the following issues:

• Plan for energy study
• Site access and administrative procedures

Refer to Section 8 for additional information.
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8. PREPARING THE CONTRACT DOCUMENTS

Energy savings performance contracts usually affect capital equipment essential to the
Owner’s mission and can easily involve total investments in millions of dollars. The
contract establishes a long-term relationship between the Owner and ESCO, and
agencies should develop terms to address potential issues with great care. The ultimate
goal of the contracting process is to reach an agreement that is equitable to both
parties, protects the interests of the Owner, and is so clear that any third parties reading
the contract will interpret it the same way.

The Energy Savings Performance Contract includes several exhibits and schedules
most of which are contained in Appendix E. Table 8-1 below identifies all documents in
order of execution and their associated schedules. You may use the Energy Savings
Performance Contract and all associated documents as models for your project.

NOTE: Review all contract documents carefully to ensure inclusion of all your
requirements. Each public agency should consult its own legal advisors before
entering into any portion of the Energy Savings Performance Contract.

Table 8-1
Contract Documents

Requires Execution
Yes/No Documents Titles

Yes Energy Savings Performance Contract
No Exhibit A:  Technical Facility Profile
Yes

Yes
After Part A is completed

and accepted

Exhibit B: Phase I, Technical Energy Audit, Part A

Exhibit B: Phase I, Project Development Plan, Part B
Schedules to be provided by ESCO under Phase I, part B:
Schedule B-1 Equipment to be Installed by ESCO
Schedule B-2 Calculation of Energy Savings Guarantee
Schedule B-3 Compensation to ESCO
Schedule B-4 Energy Use Baseline
Schedule B-4 Energy Use Baseline
Schedule B-5 Savings Calculation Formulae; Methodology to

Adjust Energy Use Baseline
Schedule B-6 Measurement & Verification Plan and Guaranteed

Savings Contract Provisions (to be included in the
Design & Construction contract)

Yes
After Phase I is

completed and accepted

Exhibit C:  Phase II Design/Construction Contract
Schedule C-1 Supplemental Conditions to State of

Oregon Standard General Conditions . . .
Schedule C-2 State of Oregon Standard General Conditions
Schedules to be provided by ESCO under Phase II:
Schedule C-3 Systems Start-Up and Commissioning;

Operating  Parameters of Installed Equipment
Schedule C-4 ESCO’s Training Responsibilities
Schedule C-5 Owner’s Maintenance Responsibilities
Schedule C-6 Facility Maintenance Checklist



PREPARING A CONTRACT                                                                                                                             

                                                                                                                                                            
GUIDE TO PERFORMANCE CONTRACTING 29

The following key issues need to be considered in developing an energy savings
performance contract.

8.1 Definitions

Definitions are used in most contracts, but are especially important in this type of
contract. Some of the terminology may be distinct to the energy field and, in particular,
to the energy savings performance contracting field. In addition, you can identify
standards of comfort for your facility and other definitions that may pertain to your
agency or facility.

8.2 Standard Contract Requirements

Except for the Scope of Work, Phase 1, Parts A and B, addressed below, the Energy
Savings Performance Contract is standard contract language used for Design/Build
contracts and will not be discussed here.

8.3 Scope of Work

In an energy savings performance contract, the ESCO will perform services in several
different areas. Execution of the Energy Savings Performance Contract begins the first
of three phases (see Table 8-1 above). Each phase of the contract is independent, has
it’s own scope of work, time schedule, distinct contractual requirements, and
compensation, all of which is discussed below:

8.3.1 Phase 1

8.3.1.1 Technical Energy Audit, Part A

The Owner and the ESCO execute the Energy Savings Performance
Contract, Exhibit B: Technical Energy Audit Part A. The audit contract
identifies the commencement date and required completion date of the
audit. The contract also covers compensation (fixed fee) to the ESCO,
including fees payable upon early termination of the contract.5

The contract scope of work describes in great detail the parameters that
must be covered in the audit. It also addresses the Owner’s role in assisting
the ESCO.

After Part A is completed and accepted by the Owner, the Owner and/or
ESCO determine if the project is viable.

                                                          

5 If the Owner decides to terminate the contract during the audit or after audit completion, the Owner is
liable for payment of services performed. If the ESCO decides, at any time during the audit, that
estimated savings are not adequate to warrant a project, the ESCO may terminate the contract at no cost
to the Owner.
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8.3.1.2 Part B, Project Development Plan

If the Owner accepts the Audit, Part A, Owner and ESCO then execute Part
B, Project Development Plan. Part B identifies the commencement date and
required completion date of the plan. It also covers compensation (fixed fee)
to the ESCO, including fees payable upon early termination of the contract.

ESCO Scope of Work. The scope of work under Part B includes design
development documents, final documents covering equipment selection,
final energy use baseline and methods to adjust energy use baseline, costs
for the all phases of the design/build contract. It will also include a draft start
up and commissioning plan and ESCO’s training responsibilities and all
associated costs. In addition, the ESCO develops the measurement and
verification6 and energy savings guarantee documents that go into effect
after project completion and Owner acceptance.

Owner Responsibilities. Generally, the efficiency improvements installed by
the ESCO depend on certain actions by the facility in order to achieve
savings. The Owner must make sure that the contract describes its
obligations very clearly. This ensures that the Owner understands its
commitment and prevents the ESCO from unreasonably claiming that
savings were not achieved due to omissions by the Owner. Owner
responsibilities may include operating or maintaining existing equipment in a
way that helps the ESCO’s improvements achieve savings. For example, if
the ESCO proposes energy management controls for an existing air
conditioning system, the ESCO may ask the Owner to maintain the system
to an agreed standard.

8.3.2 Phase II Design and Construction Contract

If the Owner accepts the Project Development Plan and all associated documents
generated under Phase 1, Owner and ESCO execute the Design and Construction
Contract to perform the work identified in the Plan. Since a large portion of this
contract is standard contract language used for design/build contracts, only key
elements will be discussed below.

The Design and Construction phase includes the development of construction
documents, project management, construction management and construction
services, providing all material, equipment, tools and labor necessary to complete
and commission the project. Throughout the contract, references are made to the
previous work performed and accepted by Owner and are thereby incorporated

                                                          

6 For detailed information on measurement and verification techniques, contact the Energy Efficiency &
Renewable Energy Clearinghouse (EREC) at 1-800-DOE-EREC or 1-800-303-3732. Request a copy of
the International Performance Measurement and Verification Protocol. If you would like an electronic
copy, you can download the document from www.ipmvp.org/download.html. Warning—this document is
large.
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into the Energy Savings Performance Contract. The State of Oregon Supplemental
General Conditions and Standard General Conditions for Public Improvement
Contracts also are attached to and incorporated into this contract.

8.3.2.1 ESCO’s Services

The ESCO’s scope of work or services have been identified in Phase I,
Technical Energy Audit, Part A and Part B, Project Development Plan, and
are incorporated, by reference, into this contract. Other subsections go into
detail on ESCO project management requirements, design requirements (of
construction documents, since design development documents were
completed in Phase 1), construction administration, construction
management, and construction services.

ESCO services are addressed in Sections 5 of the of the model contract.

8.3.2.2 Compensation

The contract establishes the price that will be paid for ESCO services, the
timing of payments, and how payments will be calculated. The contract
establishes a maximum, not to exceed, total amount payable under the
contract. Changes can only be made by approved change orders. The
contract establishes a guaranteed maximum price (GMP) for construction
work and sets the ESCO fee as a percentage of the GMP. In addition, the
contract sets firm fixed fees for development of construction documents,
systems start-up and commissioning, training of Owner’s O&M staff,
measurement & verification, and energy savings guarantee.

Compensation is addressed in Sections 7 & 9 of the of the model contract.
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9. MEASURING ENERGY SAVINGS

9.1 Establishing the Energy Use Baseline

Energy savings can be estimated, but cannot be directly measured. Savings are always
a calculated difference between (1) what was actually used and (2) what would have
been used if improvements had not been made. The second half of this difference is the
energy use baseline: “the calculation or measure of each type of energy consumed in
the facility, prior to the installation of energy conservation measures.”7

Energy use baseline can be calculated in different ways depending on what energy
efficiency measures are being evaluated. A baseline may be created from historical
utility billing data or special purpose metering of existing equipment. The simplest
energy use baseline is a previous year’s utility bills. This is illustrated in Figure 9-1. In
this simple example, savings would be calculated simply by the difference between the
future use and the use in the baseline year. See Figure 9-2.

There are several problems with this type of simplified analysis. In any particular year,
various influences will make energy use increase or decrease in unpredictable ways.
These irregularities, if incorporated into the energy use baseline, will over- or under-
estimate the true savings. This is sometimes addressed by using the average of two or
more years to establish the energy use baseline.

Averaging energy use over several years helps reduce random year-to-year variations
in the energy use baseline, but will not address long-term trends. For example, if a
facility is increasing its hours of use and adding new equipment, a more accurate
forecast of future use might show a steady increase. In this case, using a particular year
or average of previous years will underestimate the savings. If energy use has been
declining (e.g. due to reduced enrollment, hours of operation, or other efficiency
improvements), a historical energy use baseline will over-estimate savings.

The fundamental disadvantage of using billing data to measure savings is that it reflects
not just the impact of the energy efficiency equipment, but the impact of all changes that
have an effect on building energy use. These include weather, changes in occupancy,
addition or removal of equipment, and many others. In order to use billing data reliably
as a baseline, we must establish that these other factors have small impacts compared
to the efficiency measures or determine a method to adjust for their effect.

One common method to adjust for the impacts of other factors is to develop a computer
model of the facility’s energy use. The inputs to this model are adjusted until the
predicted energy use agrees closely with the historical use. This “calibration” is intended
to ensure that the model is a valid representation of the facility’s energy performance.
Then, usually once a year, data on weather, schedule, connected loads, and building
area are entered into the model in order to re-calculate the energy use baseline based
                                                          

7 Definition of the energy baseline from the model energy savings performance contract.
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on that year’s actual operating and weather conditions. One of the major disadvantages
of this method is that because of the opportunity (and incentive) for the ESCO to
change the model in its favor, the facility staff must become equally knowledgeable
about the computer model and its sensitivity to different data inputs. Annually re-
computing the energy use baseline creates a regular opportunity for major disputes to
arise.

Figure 9-1
A 12-Month Energy Use Baseline
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Figure 9-2
Savings Calculated by the Difference

Between an Energy Use Baseline and a Subsequent Year

Difference = Savings
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A common alternative approach to overcome these disadvantages is to use end-use or
equipment-level metering to establish an energy use baseline. For example, savings
from lighting upgrades can be accurately determined by measuring the connected load
(in watts or kilowatts) of the existing lighting and the new, upgraded lighting and the
operating hours of the lighting after the upgrade. The calculation of energy use baseline
is then simply the pre-upgrade kilowatts multiplied by the hours of use after the
upgrade. This is shown in the following equation:

Energy use baseline (kilowatt-hours) = kilowatts pre x hours of use

The energy use after the retrofit (post-retrofit) is the new kilowatts multiplied by the
hours of use. The equation for the energy use of the new lighting system is:

Post-retrofit energy use (kilowatt-hours) = kilowatts post x hours of use

Since the energy savings is the post-retrofit energy use subtracted from the energy use
baseline, the equation for the energy savings can be simplified to:

Energy savings = (kilowatts pre – kilowatts post) x hours of use

In other words, the energy savings is the difference between post-retrofit and “baseline”
lighting wattage, multiplied by hours of use of the light fixtures after the retrofit. If energy
use declines after the lighting upgrade, calculated energy savings will also decline.

In practice, of course, calculation of energy use baselines based on equipment metering
may be more complex. Only for simple lighting fixture replacements is it this simple. The
baseline calculation for other devices, such as air conditioning chillers, fan motors, or
chilled water pumps, is fundamentally the same as in this example. In the case of
cooling equipment, other variables, such as weather and indoor temperature, may also
need to be accounted for. Nevertheless, an energy use baseline can still be developed
based on measurement of the equipment demand under various conditions, and
appropriate measurement of operating hours under similar conditions. In most cases
involving air conditioning systems, an understanding of the engineering principles basic
to refrigeration and fluid dynamics is necessary to fully evaluate the appropriateness of
an energy use baseline calculation based on equipment metering.

Each of these alternate approaches has advantages and disadvantages. Establishing
an energy use baseline using billing data is low cost because the metering and data
collection are already being performed. Billing data reflects all the changes in energy
use at a facility, so if many different improvements are implemented in a comprehensive
project, a single measurement evaluates the impact of all of them together, including all
of the possible interactions between the improvements. If there are significant changes
in energy use that are unrelated to the efficiency improvements, then this all-inclusive
feature is also a disadvantage.

Equipment metering has the potential advantage of observing only the change in energy
use accomplished by the efficiency improvement. This is usually true for lighting and
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motor efficiency upgrades. However, for cooling improvements, other influences, such
as weather and thermostat set points, also affect the energy use and must be adjusted
for in the energy use baseline calculation. Because metering must be specially installed,
read, and calibrated for the duration of the contract, it is more expensive than analysis
of utility billing data. Interactive effects between improvements (e.g. lighting
improvements reduce the amount of cooling required) may be impossible to measure.
ESCOs will often propose that an estimate of interactive savings be added to the
amount measured, but this can result in double-counting.

Table 9-1
Advantages and Disadvantages of Alternate
Energy Use Baseline Calculation Methods

Method Advantages Disadvantages
Utility Billing History • Low cost

• Data already available
• Independent data
• Represents effects of all

EEMs
• Accounts for interactive

effects

• Effects of weather,
occupancy, other changes
may mask savings

• May be unreliable unless
savings are large
compared to normal bill
variations

Equipment Metering • Isolates effect of EEM
• Very accurate for lighting

measures
• Results are more

predictable (i.e. lower risk)

• Higher cost
• Misses interactive effects

The selection of the appropriate method to calculate the energy use baseline depends
partially on what energy efficiency measures are finally adopted. Generally, the
improvements to be adopted are not known at the time of the solicitation. Instead, the
first task of the ESCO is an energy study to identify and propose these improvements.
As part of the Technical Energy Audit, Part B/Project Development Plan, the ESCO
develops Schedule B-4, Energy Use Baseline. The Owner has an opportunity to review
and approve or reject the ESCO’s proposed method in its review of the Plan.

9.2 Modifying the Energy Use Baseline

The use, equipment, or buildings of a facility may change in a manner that makes the
previous energy use baseline unrepresentative of the facility. To take an extreme
example, reducing operating hours in a building from 60 to 40 hours a week would
obviously reduce energy use significantly. This reduction would not be energy “savings”
under the energy savings performance contract because the reduction did not result
from equipment installed by the ESCO, but from unrelated changes in use. If the utility
bills from a previous year were the energy use baseline for measuring savings, the
savings measurement would include not only the actual savings but the savings from
reduced operating hours as well. This would be considered a significant change and
should result in a modification of the baseline.
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Because conditions change regularly in most facilities, only certain changes should
trigger an energy use baseline modification. Changes in building equipment or operating
hours that are likely to have little or no impact on energy use should be ignored as far
as the baseline is concerned. A standard should be established in the contract to clearly
define what changes will be considered ‘significant.’ As part of the Technical Energy
Audit, Part B/Project Development Plan, the ESCO develops Schedule B-5, Savings
Calculation Formulae; Methodology to Adjust the Energy Use Baseline. The
methodology is subject to negotiation between the Owner and ESCO before the Design
and Construction Contract is executed. Any modifications are, therefore, subject to the
methodology agreed to in Schedule B-5. Examples of significant modifications include:

• Changes in occupied square footage;
• Changes in operating hours of the facility;
• Changes in the facility’s energy equipment or operating parameters other than

the ESCO installed equipment;
• Changes in weather between the base year and guarantee year as measured by

daily degree-day comparisons;
• Energy equipment, other than ESCO installed equipment, malfunctions, or is

repaired or replaced in a manner that increases or decreases energy
consumption;

• Other actions taken by Owner that may reduce or increase energy use; and
• Discovery of an error in the original energy use baseline—in that case the

change would be retroactive.



MONITORING AND MANAGING AN ENERGY SAVINGS PERFORMANCE CONTRACT                           

                                                                                                                                                            
GUIDE TO PERFORMANCE CONTRACTING 37

10. Monitoring and Managing an Energy Savings
Performance Contract

Chapter 3, Organize a Project Team, describes the need for a multi-disciplinary
approach (involving facilities management and planning, procurement, budget, and
legal) during project development and contractor selection. After the contract award, the
Owner’s designated project manager is primarily responsible for the day-to-day
oversight of the ESCO activities.

After contract award, the project proceeds in three phases: 1) the energy study and
project development plan, 2) design/construction and commissioning, and 3)
measurement and verification/energy savings guarantee. The key to managing the
project is to ensure timely and complete communication between the ESCO and facility
staff. Meetings held at major project milestones establish a pattern of communication
and mutually agreed benchmarks that can then be used to monitor and control the
progress of the project. Table10-1 summarizes major milestones and topics that need to
be discussed at each one. Once the contract is awarded, it’s easy for the facility staff to
turn their attention to their regular responsibilities and for the ESCO to focus on the
current task and forget to keep the facility staff informed. A schedule of regular project
meetings helps prevent surprises and keeps the contractor on track.

10.1 Phase I, Energy Savings Performance Contract; Technical Energy Audit Part
A and Part B Project Development Plan

Immediately after the execution of the first two contract documents (Energy Savings
Performance Contract and Technical Energy Audit, Part A) a project meeting should be
held to plan the ESCO’s first major task—the technical energy audit. This meeting
should include a facility presentation on measures it would like to see evaluated and
procedures such as security, site check-in and check-out, parking, identification, access
to occupied spaces, etc. The ESCO should describe its plan for the energy study,
particularly on-site activities and intermediate submittals for review. The parties should
review the audit contract as a reminder of the contract requirements for contents of the
technical energy audit. Notes from this meeting will document mutually accepted
procedures and a plan to complete the energy study within 42 business days as
provided in the audit contract. The project manager should make sure that such
meetings are not used by the ESCO to renegotiate deadlines or any other requirements
of the contract.

10.1.1 Technical Energy Audit, Part A

During the energy audit phase, project meetings between the ESCO’s project
manager and the Owner’s project manager (and other facility representatives as
appropriate) should occur at least once a month. In many cases, meetings every
other week will be preferable. The purpose of these meetings is for regular updates
and discussion of the existing conditions and energy efficiency measures on which
the ESCO is focusing. The project manager can use these meetings to ensure the
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ESCO is basing the analysis on realistic assumptions and is evaluating the
improvements that are important to the Owner.

Table 10-1
Milestone Meetings

Phase I, Energy Savings Performance Contact
• Initial Project Meeting

 Discuss measures Owner wants evaluated,
 Discuss security, site check-in and check out
 Review energy audit requirements

Technical Energy Audit, Part A
• Bi-weekly meetings to discuss existing conditions, energy measures,

potential problems, etc.
• Present energy audit drafts
• Discuss modifications to energy audit
• Present final Technical Energy Audit
Project Development Plan, Part B
• Bi-weekly meetings to discuss progress, potential problems, etc.
• Present plan and design document drafts
• Discuss modifications to plan and design drafts
• Present final Project Development Plan

Phase II, Design and Construction
• Initial Project Meeting

 Review contract requirements
 Present schedule for the performance of ESCO services and interim

construction documents
Construction Documents and Measure Installation
• Weekly meetings to:

 Discuss project status
 Present interim construction documents

Commissioning
• In-progress testing/commissioning results
• Notice of completion
• Plan for acceptance testing of work
• Plan for facility personnel training
• Plan for installation documentation
• Schedule for first-year measurement activities

Phase III, Annual Monitoring of Savings & Standards of Comfort
• Annual monitoring of savings and standards of comfort
• Calculation of energy savings and baseline reconciliation modifications
• Schedule for next year’s measurement activities
• Schedule for preventative maintenance and training
• Outstanding issues
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10.1.2 Phase I, Part B, Project Development Plan

Completion of design development documents is part of the Project Development
Plan. In addition, this phase includes identification of equipment to be installed,
calculation of energy savings guarantee, compensation to ESCO, energy use
baseline, and methodologies to adjust the energy use baseline. This is a critical
juncture in the process and the lack of regular and clear communications can make
or break project. Meetings should be held every other week.

10.2 Phase II, Design and Construction

The design and construction phase of the project requires the most coordination and
interaction between the ESCO and Owner. This phase begins with Owner approval and
acceptance of the Technical Energy Audit, Part B, Project Development Plan. The
model contract requires the ESCO to develop, for the Owner’s approval, a schedule for
the performance of ESCO’s services and submission of in-progress construction
documents as needed.

10.2.1 Construction Documents and Measure Installation

During this phase, weekly project meetings should be held for the ESCO to make
status reports. Issues related to schedules, construction documents, and
equipment, etc., need to be regularly updated in the weekly meetings.

Management of the design and construction phase of the performance contract is
essentially the same as the management of a large design/build retrofit or repair
and maintenance project.

10.2.2 Commissioning

Project commissioning is critical to the success of energy savings performance
contracts. Commissioning begins in Phase II with documentation of the design
intent and continues through construction, Owner acceptance, and training of
facility staff. It extends through Phase III and the warranty period with actual and
documented verification of the proper performance of each system and each piece
of equipment.

Meeting on commissioning issues can be held in conjunction with regularly
scheduled construction meetings. It’s important to discuss any equipment,
systems, or design problems during these meetings. For example, it’s not
uncommon for the commissioning agent to discover code violations or installation
of incorrect equipment during construction. It’s important to communicate those
items to the Owner and ensure corrections are made.
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10.3 Measurement and Verification/Energy Savings Guarantee

In the Technical Energy Audit, Part B, Project Development Plan, the contractor
documented the annual method of determining energy savings and compliance with
standards of comfort that will occur throughout the contract term. This method should be
referred to and checked against a schedule of first year measurement activities that the
contractor submits for approval at the commissioning meeting. This schedule should
include a joint annual inspection to verify that all contractor-installed equipment is being
operated and maintained as designed. The annual meeting should review the
calculation of energy savings for the previous year, including any material changes or
modifications of the energy use baseline. At each annual meeting the schedule of
measurement activities for the following year should be reviewed and approved.

These annual meetings are not a substitute for ongoing monitoring of maintenance
activities or standards of comfort or regular auditing of energy-savings estimates
included in contractor-submitted invoices. They supplement these ongoing activities and
provide an opportunity for a comprehensive review of the performance of the project on
a facility-wide basis. Because they are not in response to an immediate problem, the
meetings make it easier to observe trends and long-term facility changes. They also
serve as an annual opportunity for facility staff to ask questions and offer suggestions to
the contractor regarding how to optimize system performance.

One of the benefits of energy savings performance contracting is that the ESCO has a
strong financial interest in ensuring that maintenance is properly performed. Poor
maintenance can reduce savings or cause standards of comfort to deteriorate below
contract requirements. Both of these results are potentially costly to the ESCO. A
schedule for regular maintenance activities should be established and monitored and
comfort complaints should be used as a warning that closer attention may be needed.
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Facility Evaluation

Energy savings performance contracts can be used to finance a wide variety of projects
and services. However, not all projects or facilities have the right combination of needs
and opportunities. Operational or technical barriers may make a performance contract
difficult to implement.

Stability of use is very important to the economics of performance contracts. If past use
is highly variable, developing a baseline is more difficult and savings may be hard to
measure. If future use is uncertain, the projected savings of the energy efficiency
measures may be too unreliable to qualify for financing. For example, the possibility of a
partial or complete facility closure before the expected end of the contract will make
project financing difficult.

Two simple rules of thumb may be used to evaluate whether a facility has adequate
potential to attract proposals for a performance contract.

• Projects with a total cost of less than $75,000 may not be feasible as a performance
contract, because the administrative and other fixed costs involved in financing
cannot be recovered in a reasonable period of time.

• The simple payback of the project should be 15 years or less. The simple payback is
the project’s construction cost divided by its first year savings.

Using this evaluation will help you to identify potential obstacles and opportunities.
Remember to consult with other personnel, particularly with respect to plans for future
changes. Including representatives of the following functions may be useful:

• Upper management/administration
• Facility operation and maintenance
• Facilities planning
• Building users (e.g. in a school, consult faculty members)
• Budget and finance
• Legal

General Building Issues

Below are several building issues to examine when considering the feasibility of an
energy savings performance contract:

• Building occupancy and energy use have been stable in recent years.
• Buildings are occupied 2,000 hours per year or more.
• Annual energy costs for the facility (one or more buildings) exceed $100,000 per

year.
• No large changes in occupancy, schedule, or major equipment are anticipated in the

near future.
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• The facility is unlikely to close or reduce its size or operating hours substantially in
the next ten years.

• The facility is in good repair and hazardous materials such as asbestos are not likely
to be disturbed by efficiency improvements.

Buildings do not need to have all these characteristics in order to be acceptable
candidates. However, if a facility does not have at least four of these characteristics it
may not be a good candidate for an energy savings performance contract.

Systems Conditions

Next, it’s important to consider the conditions of the energy-using systems in your
building.

• Lighting has not been upgraded within the last ten years with efficient ballasts and
lamps.

• Heating, ventilating, and air conditioning (HVAC) systems have not been upgraded
within at the last 15 years.

• HVAC controls are obsolete or in poor working condition.
• Budget is limited for deferred maintenance issues and upgrades.

If these issues accurately describe the energy-using systems in your building, energy
savings performance contracting may be the best way to implement building
improvements.

Previous Energy Studies

Determine if energy studies have been completed in your building in recent years. If so,
review the studies for energy savings opportunities (not yet implemented) with a
construction cost of $75,000 or more and an overall simple payback of 15 years or less.

Energy Use and Cost Indices

If the building has not had a previous energy study (or had one several years earlier and
the information is out of date), you can determine the energy use and cost indices for
your building. You can then compare your building to other comparable buildings to
determine the energy efficiency (or inefficiency) of your building.

Complete Table 1 by filling in the annual energy use by type for your building, then
multiplying those amounts by the conversion factors to get the annual Btus. Also fill in
the annual cost by energy use type.

Using the totals from Table 1, fill in Column E in the Table 2. Then fill in the gross
building square footage in Column F. Divide Column E by Column F to get the energy
use and cost indices for your building.
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Table 1
Annual Fuel Use and Costs

Column A Column B Column C Column D
Fuel Type Annual

Energy Use
X Conversion

Factor
= Annual Btu Annual

Cost
Electricity kWh X 3,413 = $
Natural Gas therms X 100,000 = $
Fuel Oil (#2,
kerosene) gal. X 139,000 = $
Fuel Oil (#5, #6,
Bunker C, PS 300
or PS 400) gal. X 150,000 = $
Liquified Petroleum
Gas gal. X 95,500
Steam gal. X 1,150 = $
Coal lbs. X 24,500,000 = $
Other (specify):

X = $
Totals $

Table 2
Annual Fuel Use and Cost per Square Foot

Column E Column F Column G
Total Annual Btu
(Column C Total)

÷ Gross Building
Square Footage

= Annual Energy
Use/Square Foot

÷ =
Total Annual Cost
(Column D Total) ÷

Gross Building
Square Footage =

Annual Energy
Cost/Square Foot

÷ =

Compare your building with similar building types in Table 3. If the energy use of your
building is close to these levels, your building would be considered energy efficient and
would not be a good candidate for energy savings performance contracting.
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Table 3
Energy Use Indices

Expressed in Btus Per Square Foot Per Year
Western
Oregon

Eastern
Oregon

Apartments 46,000 71,000
Dormitories 58,000 73,000
Hospitals 184,000 271,000
Libraries 58,000 88,000
Schools
   Elementary Schools 34,000 53,000
   Secondary Schools 45,000 69,000
   High Schools 61,000 60,000
Sports Facilities 78,000 108,000

If you are still unsure about whether your building is a good candidate for energy
savings performance contracting, you may want to contact potential proposers directly,
describe the project, and ask whether they would be likely to propose if an RFP is
issued. From the proposers’ point of view, the administrative costs to prepare a
proposal, organize a project team, and arrange financing are almost the same for a
small project as for a large one. As a result, proposers generally have a minimum
threshold for the size of a project.

Evaluating technical potential helps ensure that the project potential is large enough to
attract responsive proposals. Based on experiences in other states, a project
construction cost of $75,000 is the minimum that will attract proposals. If your project
appears too small, consider grouping several buildings into one energy savings
performance contract.
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TECHNICAL FACILITY PROFILE

____________________Building

The information in this technical facility profile is intended to provide the ESCO with information
about the general condition of the Facility. ESCO is responsible for verifying the accuracy, as
necessary. If more than one building is to be included in the project, fill out form for each
building.

1. General Facility Data

• Name of building _____________________________________
• Address of building _____________________________________
• Primary use of building _____________________________________
• Total square footage of conditioned space ________________________________
• Number of floors. _____________________________________
• Year constructed _____________________________________
• Building operator name & telephone _____________________________________
• Building manager name & telephone _____________________________________
• Other Contact (identify) _____________________________________________

2. Past Energy Improvement Efforts

• Description of major energy-related changes made during the past ten years.
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________

• Identification of previous audits.
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________

3. Recent Changes in Building Use
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
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4. Future Plans

• Description of major changes planned to occur during the next five years that could
significantly affect annual energy use.
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________

5. Operating Information

• Description of typical hours of operation for the facility, including weekday/weekend and
seasonal changes.

Physical Plant
by Equipment              Weekday                   Weekend
___________ ___________ __________
___________ ___________ __________
___________ ___________ __________
___________ ___________ __________

Lighting
by Areas                      Weekday                   Weekend
___________ ___________ __________
___________ ___________ __________
___________ ___________ __________
___________ ___________ __________

Occupancy
by Areas                    Weekday                     Weekend
___________ ___________ __________
___________ ___________ __________
___________ ___________ __________
___________ ___________ __________

• Description of janitorial hours and habits regarding turning off lights and other equipment.
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________

• Identification of general summer and winter temperature set points and any special
temperature, humidity or ventilation requirements.

_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
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6. Building Envelope Description

• Description of the predominant wall and roof construction.
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________

• Description of the type and condition of existing windows.
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________

7. Energy-Using Systems Description

• Heating System: Brief description of the type(s) of heating system(s) serving your
building(s) (i.e. terminal reheat, multi-zone, variable air volume, etc.) Include the type of fuel
used to operate the system (electricity, natural gas, propane, etc.).

_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________

• Cooling System: Description of the type(s) of cooling system(s) serving the facility (chiller,
rooftops, etc.). Include the type of fuel used to operate the system.

_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________

• Controls System: Description of system(s) to control space temperatures, heating and cooling
equipment, and lighting and description of the system capability (what is controlled), type (pneumatic
compressed air system, direct digital control system), condition, list the manufacturer, and year
installed.

_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
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• Description of the Interior Lighting System.
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________

• Description of the Exterior Lighting System.
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________

• Water Heating System: Description of the domestic water heating system. Indicate if it is
part of the space heating system.

______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________

• Laundry Systems: Description of any laundry operation on the premises, including fuel type
of washers and dryers, quantity of units, frequency of use.

_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________

• Kitchen/Food Preparation Systems: Description of any kitchen operation on the premises
including frequency of use.

_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________

• Laboratory/Medical Equipment: Description of any major labs or medical equipment.
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________

• Solar/Renewable Technologies: Description of any existing solar systems condition and
age.

_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
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• Description of any other energy-consuming equipment or facilities that contribute
significantly to annual energy consumption (e.g. incinerator, pool, etc.).

_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________

8. Water-Using Systems

• Description of any water use including showers, laundry use, irrigation, cooling tower use,
etc.

_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________

9. Energy and Water Consumption Data

• Identification of utility companies that provide electricity, gas, water, etc.

Electricity: ________________________________________
Water/Sewer: ________________________________________
Gas: ________________________________________
Other (identify) ________________________________________

Monthly consumption and cost information for electricity, gas, water, etc. for the past three-
year period.

Year: Year: Year:
Resource Consumption Cost Consumption Cost Consumption Cost
Electricity
Nat. Gas
Other:
Water
Sewer

Note:  Providing monthly information by resource over a three-year period is helpful.

10. Maintenance Data

• Description of general maintenance practices and schedule for the building and its energy-
related systems.

_______________________________________________________________________
_______________________________________________________________________
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_______________________________________________________________________
_______________________________________________________________________

• Description of known maintenance problems and/or needs associated with deferred
maintenance.

_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________

11. Improvement Opportunities

• Description of known system or equipment problems.
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________

• Description of building improvements that Owner would like investigated during this project.

 Required Improvements
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________

 Desired Improvements
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________

12. Areas of the Building to be Excluded

Identify any area of the building that will be excluded due to special operating requirements,
security issues, or other reasons. Identify the reason for exclusion.
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
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13. Additional Site Data Available from Owner during Walkthrough (energy studies,
plans, etc.)

__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________

14. Attached Figures and Diagrams
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
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ESCO REFERENCE CHECK

ESCO Name: _______________________________ Evaluator: __________________

Reference Company: _______________________________________________________________

Contact Name: _____________________________ Phone #: ___________________

1. How would you rate the ESCO’s ability to coordinate project design and construction
with project team, local utilities, subcontractors, equipment suppliers, and Facility
personnel?

           Outstanding         Above Average        Average        Below Average        Poor

Comments: ____________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

2. How would you rate the ESCO’s ability to avoid conflicts with the building's operation
and use, including the ability to work during non-business hours?

           Outstanding         Above Average        Average        Below Average        Poor

Comments: ____________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

3. How would you rate the interaction between the ESCO’s project management with
Owner’s project team?

           Outstanding         Above Average        Average        Below Average        Poor

Comments: ____________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________
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4. How responsive was the ESCO to your specific needs and desired results?

           Outstanding         Above Average        Average        Below Average        Poor

Comments: ____________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

5. How realistic was the energy use and water use baseline calculation used at your
facility?

           Outstanding         Above Average        Average        Below Average        Poor

Comments: ____________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

6. How would you rate the technical training the ESCO provided to your staff?

           Outstanding         Above Average        Average        Below Average        Poor

Comments: ____________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

7. How would you rate the overall performance of the ESCO and the results of your
project?

           Outstanding         Above Average        Average        Below Average        Poor

Comments: ____________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________
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ESPC Proposal Score Sheet
Total

ESCO Name: Evaluator: Point Award:
_________________________________ ___________________________ __________

1. General Qualifications Maximum points: 25 Score
a. Responsiveness to instructions _______
b. Expertise of project management staff _______
c. Expertise of energy analysis staff and/or subcontractors _______
d. Expertise of design and engineering staff and/or subcontractors _______
e. Expertise of construction management staff and/or subcontractors _______
f. Documentation of successful energy savings performance projects _______
g. Clear and appropriate assignment of responsibility _______
h. Availability of resources and staff. _______
i. Quality of communication skills _______

TOTAL _______

2. Energy Savings Performance Contracting Approach Maximum points: 25 Score
a. Ability to coordinate project design and construction with project team, local ______

utilities, subcontractors, equipment suppliers, and Facility personnel.
b. Ability to avoid conflicts with the building's operation and use, including the _______

ability to work during non-business hours.
c. Ability to interface ESCO’s project management with Owner’s project team. _______
d. Quality of a sample technical audit _______
e. Energy use and water use baseline calculation methodology _______
f. Energy use baseline adjustment methodology. _______
g. Experience in providing technical training to facility staff on past projects. _______
h. Quality of a sample measurement and verification report _______
i. Reliability of ESCO's past performance contracting projects, based on _______

reference checks.
TOTAL _______

3. Site Specific Approach Maximum points: 25 Score
a. Responsiveness to the specific results and services identified in the RFP. _______
b. Quality of proposed EEMs and conceptual design. _______
c. Understanding of the existing building conditions, systems, operations,

and schedules. _______
d. Comprehensiveness and quality of provisions for training Facility staff and

 occupants. _______
e. Approach to adapting control strategies, equipment, and maintenance

practices in response to changes in utility rates, technology, and building
 conditions. _______

f. Approach and experience dealing with sustainability issues. _______
TOTAL _______
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4. Financial Approach Maximum points: 20 Score
a. Financial soundness and stability of the ESCO. _______
b. Terms of energy savings guarantee. _______
c. Ability to meet minimum insurance requirements for this project. _______
d. Quality and clarity of the intended financial savings calculations. _______
e. Clarity of a sample project invoice. _______
f. Approach and experience demonstrated in providing pricing methodology. _______
g. Demonstrated ability to finance or obtain financing in company name. _______

_______

5. Cost of Technical Energy Audit Maximum points: 5 Score
Total fixed price of the Technical Energy Audit and Project Development Plan. _______
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ATTENTION PROPOSERS!
IF YOU DOWNLOAD THE RFP FROM THE WEB SITE,

IT IS YOUR RESPONSIBILITY TO ADVISE US, VIA
EMAIL, THAT YOU HAVE DONE SO.  THIS WILL

ALLOW US TO ADD YOU TO THE PLANHOLDERS
LIST AND ADVISE YOU OF ANY ADDENDUMS

ISSUED.  FAILURE TO DO SO MAY CAUSE YOUR RFP
RESPONSE TO BE NON-RESPONSIVE.

EMAIL:  Aaron.Howell@oregonstate.edu
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OREGON STATE UNIVERSITY

REQUEST FOR PROPOSALS

ENERGY SAVINGS PERFORMANCE CONTRACT SERVICES
FOR

OSU Foundation Center
ENERGY SAVINGS UPGRADE

SCHEDULE OF EVENTS
The following schedule is the proposed schedule, and may change during the Project.

PROPOSED SCHEDULE-ACTIVITY DATE

RFP Release May 24th, 2004
Mandatory Walk-Through June 16th, 2004, 2:00 PM

Walk-through will be held at the OSU Foundation Center, Christensen Room,
850 SW 35th Street, Corvallis, OR 97333

Deadline for Requests for Clarification
or Protests of Solicitation Language June 22nd, 2004, 5:00 PM
Proposals Due June 30th , 2004, 5:00 PM PST
Proposal Review and Selection of Finalists TBD
ESCO Interviews and Ranking TBD
Announcement of Apparent Tentative Award TBD
Preliminary Contract Negotiations TBD
Development of ESPC, Technical Audit, Part A and Part B - TBD
Final Contract Terms TBD
(includes negotiation and signing)
Development of Phase II and III Final Contract terms TBD
(includes negotiation and signing)

OSU Procurement and Construction Contracting (PaCC)
644 SW 13th Street

Corvallis, OR  97333-4238
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SECTION I
INTRODUCTION

1.01 PURPOSE

In this Request For Proposals (“RFP”), Oregon State University (“OSU” or the “Owner”) is
seeking an Energy Service Company (“ESCO”) capable of providing comprehensive energy and
water management services and related capital improvements for the OSU Foundation Center (the
“Facility”).  A description of the Facility is provided in the packet Technical Facility Profile
attached to this RFP as Attachment A.  OSU requires that the successful ESCO:  1) provide a
Technical Energy Audit to identify energy and water conservation opportunities at the Facility and
prepare the corresponding Project Development Plan; 2), design, construct and install capital
improvements that reduce the consumption and related costs of energy and water use at the Facility;
3) measure and verify the operation of the improvements; and 4) guarantee the energy savings at the
Facility arising from the ESCO’s services/work (the “Project”).

OSU seeks a broad range of services and capital improvements that reduce the consumption and
related costs of energy and water use in the Facility.  These services and capital improvements will be
provided through a performance-based design-build contract under which OSU:

a) Achieves significant long-term cost savings;
 b) Achieves guaranteed energy savings and water savings;
c) Obtains consistent levels of comfort and functionality; and
d) Maximizes ancillary benefits that may accrue as a direct result of such energy-related services and

capital improvements, such as environmental protection and the proper disposal of hazardous
materials.

Essential services and improvements that will reduce energy and water consumption in the Facility will
include, without limitation, an upgrade in capital energy-related equipment; improved building
operations; fuel cost savings and improved demand management; and assistance in meeting
environmental management responsibilities.  Improvement opportunities identified by OSU are listed
under Improvement Opportunities in Attachment A to this RFP.  However, OSU anticipates that the
ESCO will identify other feasible energy efficiency measures during the performance of the Phase I
Technical Energy Audit, Parts A & B.

The ESCO’s design recommendations, equipment specifications, and its actions as a contractor
shall comply, so far as is possible, with the definition of “SUSTAINABILITY” in the Governor’s
Executive Order # EO-00-07.  The definition is as follows:  “Sustainability means using,
developing, and protecting resources at a rate and in a manner that enables people to meet their
current needs and also provides that future generations can meet their own needs.  Sustainability
requires simultaneously meeting environmental, economic and community needs.”

During the design and construction phases of the Project, the ESCO shall identify issues within their
control as designers, specification providers and constructors that involve sustainability.  These
issues shall be discussed with the Owner and decisions made based on the best “sustainability”
practices.  “Sustainability” issues will include, but may not be limited to:  1) analyzing alternative
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materials and building components to determine which is most sustainable; 2) life-cycle cost
analyses to help analyze alternatives; and 3) documenting the choices considered and the basis for
making selections.

During the course of the design phases of the Project, the ESCO shall  prepare  a comprehensive
State Energy Efficiency  Design (“SEED”) analysis of the Project, provide  all documentation
required for a SEED Award to the Owner for the Project, and provide  all other  services for the
Project that are required under the SEED Program of the State of Oregon Department  of Energy,
consistent with the requirements of ORS 276.900 through 276.915 and OAR 330-130-0010 through
330-130-0080, that are applicable to the Project.  When completed, the Project shall exceed the
State building code requirements for energy efficiency by 20% or more, and shall be a “model of
energy efficiency” as that term is described in the above-referenced administrative rules.

1.02 BACKGROUND

OSU Foundation Center occupancy and operations must continue during the entire year. By their
very nature, HVAC and lighting upgrades are extremely intrusive.  This work may require moving
of Owner’s personnel and equipment to other areas of the Facility or may require the ESCO to work
off-hours.  The result is a project requiring complex phasing and coordination with the OSU
Foundation staff.  Limitations on hours and time of day (and possibly which days of the week)
when work will be permitted on site will be negotiated between the Owner and the successful
ESCO, consistent with the Owner’s needs and preferences and with minimal interruption to the
ongoing business, functions and occupants of OSU Foundation Center.
Owner will evaluate ESCO proposals on specific experience of proposers, financial condition of
proposers, the proposers’ general approach to performance contracting, and the proposers’ site-
specific approaches to the Project.  (See other sections of this RFP for more specific evaluation
criteria.)  Following selection and successful negotiation, OSU intends to enter into an Energy
Savings Performance Contract (“ESPC”) with the successful ESCO to perform the services/work
on the Project in three phases:

 In Phase I, the ESCO will complete a Technical Energy Audit and Project Development Plan
that identifies a cost-effective project.  The Technical Energy Audit, Part A and the Part B
Project Development Plan are part of the ESPC.

 In Phase II, ESCO will perform all engineering, design, construction, commissioning, and
training necessary to fully implement the Project Development Plan.

 In Phase III, ESCO will measure and verify guaranteed energy and water savings.

1.03 REQUIRED CAPABILITIES

Proposing ESCOs must specifically identify in their Proposals all of the licensed design professionals
who will provide professional design services in connection with the Project.  The design professionals
may be identified by individual or firm names.
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An interested ESCO must demonstrate technical and managerial capability to address a broad range of
building energy and water systems, provide a comprehensive set of energy and water services, and
capture the value of any directly related ancillary benefits.

• Energy systems include, but are not limited to, HVAC equipment, energy management and control
systems, lighting systems, domestic hot water systems, the building envelope and other energy
using systems.

• Water systems include, but are not limited to, devices that reduce water consumption and sewage
services such as automatic controls, low-flow sink aerators, toilets and landscape irrigation
equipment.

Required energy and water services include, but are not limited to, the technical energy audit;
design, procurement, installation, modification and commissioning of new and/or existing energy
systems. Additional services include training of OSU’s staff on routine maintenance and operation of
systems as well as training of occupants.  Measurement and verification services include appropriate
measurement and reporting of performance and of savings achieved from improvements.

1.04 OVERVIEW OF TERMS AND CONDITIONS

A. Contract Term.  Phase I and Phase II services must be completed pursuant to the Project Schedule
which will be negotiated between Owner and the successful ESCO.    Phase III contract obligations
will be written for a term of five years after the date on which Owner issues a Certificate of Final
Completion for Phase II.  The contract term will be subject to conditions set forth in the ESPC
and/or the Exhibits thereto pertaining to termination and to appropriations, limitations or other
funding authority.

B. Guarantee.  Improvements and services must result in an actual decrease in annual energy and
water consumption that will generate a guaranteed economic savings while maintaining minimum
standards of occupant comfort.  Payments to the successful ESCO under Phase III will be linked to
actual energy consumption measured after the installation of energy efficiency measures (“EEMs”)
as compared to baseline energy consumption established before the installation of any EEMs.  If
the savings are less than guaranteed, then the ESCO shall pay the difference between the actual
savings and the guaranteed savings.  OSU has the option of withholding payment under Phase III in
the amount of the difference or requiring the ESCO to reimburse the Owner.

C.  Financial Review.  It is premature to place a major emphasis on projected financial benefits prior
to the completion of the Technical Energy Audit and negotiation of the Project structure.
Respondents are encouraged to carefully review the evaluation criteria in the RFP under Financial
Approach and to respond as fully as possible.

D.  Technical Energy Audit/Project Development Plan (the “Audit”).  The completed Audit must
include estimates of savings for each EEM.  It must also include a cost estimate for each EEM and
an estimate of all costs including without limitation, design, engineering, installation, maintenance,
repairs, debt services, measurement and verification services, and the cost of the guarantee.
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SECTION II
GENERAL REQUIREMENTS AND INFORMATION

2.01 SCOPE OF THE RFP
This RFP contains pertinent information concerning the preparation and submittal of proposals, an
explanation of how all proposals will be evaluated, and conditions which will be included in any
contract which may be awarded as a result of the RFP.

2.02 CLOSING DATE FOR SUBMISSIONS

Submit six (6) copies of your written proposal by 5:00 pm, June 30th, 2004, by messenger or
delivery service to:

Oregon State University
Procurement & Construction Contracts Office
Attention:  Aaron D. Howell, C.P.M., CPPO

Purchasing Manager/Contracts Officer
644 SW 13th Street

Corvallis, Oregon  97333-4238
Telephone:  (541) 737-6994   FAX (541) 737-2170

Telephone, facsimile, or electronically transmitted submittals will not be accepted.

OSU may reject any submittal not in compliance with all prescribed public procurement procedures
and requirements, and may cancel this solicitation or reject for good cause any or all Proposals upon
a finding by OSU that it is in the public interest to do so.

OSU is an AA/EEO employer.

Submittals received after the specified time and date shall not be given further consideration.
Review and selection of a short list of ESCOs will be made on or about the date shown on the
Schedule of Events (page 1 of the RFP).

2.03 INQUIRIES

ALL QUESTIONS AND CONTACTS WITH OSU REGARDING THIS RFP AND THE
PROJECT SHOULD BE ADDRESSED EITHER IN WRITING OR BY PHONE TO:

Oregon State University
Procurement & Construction Contracts Office
Attention:  Aaron D. Howell, C.P.M., CPPO

Purchasing Manager/Contracts Officer
644 SW 13th Street

Corvallis, Oregon  97333-4238
Telephone:  (541) 737-6994 FAX (541) 737-2170
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In the event it becomes necessary to revise any part of this RFP, addenda will be provided to all
ESCOs who received the original RFP.

2.04 RIGHT TO AWARD OR REJECT PROPOSALS
All proposals will become part of the public record for this Project, without obligation to OSU.
OSU reserves the right to reject any and all proposals received as a result of this RFP and, if doing
so would be in the public interest, cancel this solicitation.  OSU reserves the right to consider a
proposal or proposals in whole or in part and to determine the responsiveness of a proposal by
reference to the proposal taken as a whole.  ESCOs will be held to the terms submitted in their
proposals, but may be required to reduce the scope of services which OSU may determine to be
unnecessary, or for which OSU decides to assume responsibility.  Failure to meet these obligations
will result in cancellation of acceptance of any apparent successful ESCO.

2.05 SOLICITATION PROTEST
Protests of the requirements, evaluation criteria, or contractual provisions in the Request for
Proposals, or requests for changes or clarifications of the Request for Proposals, shall be in writing
and delivered by 5:00 p.m., Local Time, as stated in the Schedule of Events (page 1 of the RFP) to
the person and at the address set forth in Section 2.02 above.  Protests of, and requests for changes
to, technical or contractual requirements, specifications or provisions shall include the reason for the
protest and any proposed changes to the requirements.  No such protests or requests shall be
considered if received after the deadline.  No oral, telegraphic, telephone, or facsimile protests or
requests will be accepted.

OSU will consider all protests and requested changes and, if appropriate, amend the RFP.  Only
amendments issued in writing by the OSU will change the requirements, specifications, or
provisions of this RFP.

2.06 SELECTION PROTESTS
Any firm invited to respond to this RFP who claims to have been adversely affected or aggrieved by
the selection of a competing proposer shall have five (5) calendar days after notification of the
selected proposer to submit a written selection protest to Aaron Howell, Purchasing Manager &
Contracts Officer, Procurement and Construction Contracts, 644 SW 13th Street, Corvallis, Oregon,
97333-4238.  This written notification is to be received by 5:00 p.m. within the identified five (5)
calendar day period.  No protest against selection of an ESCO or award of an ESCO contract
shall be considered if received after the deadline established for submitting such protest.

2.07 TRADE SECRETS AND PUBLIC RECORDS LAW

OSU shall retain this RFP and one copy of each original response received from interested ESCOs,
together with copies of all documents pertaining to the award of a contract.  These documents will
be made a part of a file or record, which shall be open to public inspection after proposer selection,
and award is announced.  If a response contains any information that is considered a trade secret
under ORS 192.501(2), proposers must mark each sheet of such information with the following
legend:  "This data constitutes a trade secret under ORS 192.501(2), and shall not be disclosed
except in accordance with the Oregon Public Records Law, ORS Chapter 192."
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The Oregon Public Records Law exempts from disclosure only bona fide trade secrets, and the
exemption from disclosure applies only "unless the public interest requires disclosure in the
particular instance".  Therefore, non-disclosure of documents or any portion of a document
submitted as part of a response may depend upon official or judicial determination made pursuant to
the Public Records Law.

In order to facilitate public inspection of the non-confidential portion of the response, material
designated as confidential shall accompany the response, but shall be readily separable from it.
Prices, makes, model or catalog numbers of items offered, scheduled delivery dates, and terms of
payment shall be publicly available regardless of any designation to the contrary.  Any response
marked as a trade secret in its entirety may be considered non-responsive.

2.08 SUBMISSION PREPARATION COSTS
Please note that throughout this procurement, OSU will not accept proposals or queries that require
OSU to pay the cost of production or delivery.

2.09 Interested ESCOs are responsible for carefully reading all the terms and conditions contained
in this RFP (including the terms and conditions contained in any attachments, exhibits or
schedules to the RFP), and for following the instructions given.  Proposals that do not contain
all the information requested may be rejected as non-responsive.
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SECTION III
SUBMISSION REQUIREMENTS

3.01 GENERAL REQUIREMENTS
ESCO proposals must be contained in a soft-bound (comb or spiral - no three-ring binders)
document not to exceed twenty five (25) single sided, or 12.5 double-sided, pages (regardless of
the text equivalency in page length), including pictures, charts, graphs, tables and text. ESCOs
must submit responses as directed in Section 5.02 of the RFP, ESCO Response Requirements.  All
submissions become the property of Owner and will not be returned to ESCO.  Submissions will be
part of the Public Record.  Responses must be prepared as described in Section 5.02.  Emphasis
should be on completeness and clarity.  Resumes of key individuals proposed to be involved in this
project, and responses to the required items specified in Section 5.02B. 1 through 11, are the only
information exempted from the 25-page limit, and should be appended to the end of your
proposal.  No other material shall be submitted with the proposal except that specifically identified
in Section 5.02.

Page size is limited to 8 1/2 x 11 inches (no fold-outs) with basic text information no smaller than
12-point type, and no less than 1 (one) inch margins.  No supplemental information to the 25 page
RFP will be accepted.  Separate transmittal letter, appended resumes of the proposed key
individuals, front and back covers and blank section/ numerical dividers will not be counted in the
25 page limit – everything else will be counted!  Failure to adhere to this limitation will result
in rejection of your proposal.

In addition to the hard copies required, the proposal must also be submitted as an adobe
acrobat (.pdf) file on compact disc (CD).  This is a new requirement – please take note!

3.02 MANDATORY, PRE-PROPOSAL BUILDING WALK-THROUGH.  Prior to the submission of
proposals, Owner will arrange a mandatory walk-through inspection tour of the building described in
the Technical Facility Profile at Attachment A to this RFP.  Knowledgeable representatives will be
available to answer questions about the operation of the facilities.  Proposals from ESCOs that do
not attend this walk-through will not be considered, and arrival at the walk-through more than
15 minutes past it’s stated time will be deemed as non-attendance.  A record will be made of those
attending.  All ESCOs are encouraged to carefully review the information contained in the Technical
Facility Profile in order to enhance their understanding of existing building conditions and
opportunities.  The walk-through inspection is scheduled as shown on the Schedule of Events (page 1
of the RFP).

If two or more ESCOs intend to partner or joint venture together for this Project, notice of that fact
is to be provided to OSU at or before the walk-through.  If a representative of only one of such
firms attends the walk-through, that representative should inform OSU of the identity of all firms on
whose behalf the representative is attending, to avoid a firm from being disqualified for failure to
attend the mandatory walk-through.

The Mandatory Walk-Through is intended to enhance the ESCOs’ understanding of the existing
building conditions and opportunities.  However, the ESCO selection will be based on the
Evaluation Criteria in Section 5.03 of this RFP, and the information the ESCOs provide in the
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ESCO Response. Statements made or information provided by OSU at the walk-through will not
be binding on OSU nor will they constitute changes to this RFP unless contained in a written,
formally issued addendum to this RFP.
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SECTION IV
SCOPE OF SERVICES

4.01 CONTRACT PROVISIONS

OSU intends to negotiate an ESPC with the top ranked ESCO.  Attachment B is a sample of the
ESPC.  The ESPC between OSU and the ESCO must be substantially similar to Attachment B.

4.02 GENERAL SCOPE OF SERVICES

ESCOs must submit a proposal to contract for the provision of all of the services identified in this
RFP and in the Attachments to this RFP.  OSU seeks an ESCO that will assume complete
responsibility for all of the elements identified above.  An ESCO may propose to perform certain of
the Project services in conjunction with or through the use of one or more subcontractors or
subconsultants.  The ESCO must, however, accept a contract under which it will serve as the prime
contractor to OSU, contractually responsible for the performance of all obligations under the
contract.  An ESCO shall identify, in its proposal, proposed major subcontractors and
subconsultants and their respective roles in providing the identified services.
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SECTION V
PROPOSAL EVALUATION

5.01 GENERAL INFORMATION

A. Proposal Review and Selection of Finalists.  OSU will establish an Evaluation Team to review
and evaluate the written responses to this RFP.  OSU reserves the right to reject any or all
submissions and to waive informalities and minor irregularities in submissions received and to
accept any submissions if deemed in the best interest of OSU to do so.  OSU will select no more
than five (5) ESCOs for further evaluation.

B. ESCO Interviews and Ranking.  Each of the selected ESCOs will participate in a detailed oral
interview to elaborate on their responses to the RFP and more fully discuss how its approach to this Project
satisfies the evaluation criteria set forth in this RFP.  All persons with major responsibility for the Project’s
technical design, management and contract negotiation shall be present at the interview.  Based on results from
both the written responses to the RFP and the oral interviews, OSU will enter into contract negotiations with
the top-ranked ESCO.

C. Preliminary Contract Negotiations.  The top-ranked ESCO will be required to disclose a
description of the intended pricing methodology in addition to general cost markup information.
Negotiated markups, inclusive of all fees, for all cost categories will be required, such as markups
for direct labor and direct materials as well as markups on both labor and materials related to profit,
overhead, subcontractors and contingencies.  Cost categories can be specified by the top-ranked
ESCO.  Negotiated markups will be used in any subsequent technical audit cost projections and in
any final ESPC.  OSU has the right to reject the top-ranked ESCO if costs and overall price are not
determined reasonable.  In that event, OSU has the right to begin negotiations with the second-
ranked ESCO and, if those negotiations are not successful, the third-ranked ESCO and so on, in
order to contract with an ESCO to perform all services/work on the Project.  If negotiations with
the second and third-ranked ESCOs do not result in an ESPC within the specified period of time,
OSU may terminate the solicitation.

D. Development of the ESPC.  OSU intends to negotiate a Fixed Price for the Phase I Technical
Energy Audit, Part A services, in the form set forth in Division 2 of the ESPC, Attachment B to
this RFP.  OSU also intends to negotiate a Fixed Price for the Phase I Technical Energy Audit
Project Development Plan, Part B services, in the form set forth in Division 3 of the ESPC,
Attachment B to this RFP.  If OSU and the ESCO do not arrive at an acceptable Fixed Price for
the Phase I Technical Energy Audit, Part A services within a reasonable period of time (under the
circumstances then existing) from the date of ESCO selection, OSU may initiate negotiations with
the next-ranked ESCO in order to come to an agreement for that ESCO’s performance of these
services.  If OSU and the ESCO do not arrive at an acceptable Fixed Price for the Phase I Technical
Energy Audit, Part B services before or within a reasonable period of time (under the
circumstances then existing) of the ESCO’s completion of the services under Phase I, Part A, OSU
may terminate the Project without any obligation to the ESCO previously selected for the
remainder of the Phase I services, or for the Phase II or Phase III services and work.  In the event
ESCO’s performance of all Phase I services under the Contract does not result in a cost-effective
Project Development Plan acceptable to OSU, or if OSU and the ESCO do not arrive at an
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acceptable contract for the Phase II and Phase III services and work, OSU may elect to terminate
the Contract with ESCO without any obligation to the ESCO for Phase II and Phase III.

E.  Insurance and Bonds.  Throughout this project, including all Phases, the ESCO must have and
maintain the insurance coverage’s, and comply with the other insurance related requirements, as
provided in the Oregon University System Standard General Conditions for Public Improvement
Contracts, in the ESPC and in the Phase II Design and Construction Contract.  The ESCO must
comply with all bonding requirements, including but not limited to the requirement to provide a
performance bond and a payment bond before or contemporaneously with execution of the Phase II
Design and Construction Contract.

5.02 ESCO RESPONSE REQUIREMENTS

The following provides information about the required response from the ESCO and provides questions that
must be answered and forms that must be completed and submitted by the ESCO.

A. PROPOSAL SUBMITTAL INFORMATION

1. General Information

• Refer to other sections of this RFP for more detailed information on proposals.

• Failure to complete any question in whole or in part, or any deliberate attempt by the Proposer to
mislead Owner, may disqualify the proposing ESCO.

• All submissions become the property of Owner and will not be returned to the ESCO.
• All costs associated with submission preparation will be borne by the Proposer.

2. Submit the following:

ESCO Response to RFP

Copy Quantity:  Ten (10).

While not required as part of the response to this RFP, OSU may require those ESCOs selected for
interviews to provide sample technical energy audits and sample measurement and verification
reports.
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B. ESCO PROFILE

• NOTES:

1. General Firm Information

Firm Name: ____________________________________________________________

Mailing Address: ________________________________________________________

Physical Address: _______________________________________________________

Names, Titles and Phone Numbers of two principal contact persons:

a. _____________________ ____________________ _________________

b. _____________________ ____________________ _________________
Name Title Phone

Submittal is for:
____ Parent Company
____ Subsidiary
____ Division
____ Branch Office

List any Division or Branch Offices that will participate in the development of the proposal, in its
evaluation process, and/or in the conduct of any services provided.

Name of Office: __________________________________________________

Address: ________________________________________________________

Name and Address of Parent Company (if applicable)

Name: __________________________________________________________

Address: ________________________________________________________

Former Name(s) of Firm (if applicable)

Name: __________________________________________________________

Address: ________________________________________________________

2. Date Prepared: ___________________
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3. Type of Entity

___ Corporation ___ Sole Proprietorship ___ LLC
___ Partnership ___ Joint Venture ___ Other (specify)

4. Federal Employer Identification Number: _________________________

5. Year Firm Established: ____________

6. Minority Business Information

a. Recognized MWBE.  Is your firm a recognized Minority or Woman-owned Business
Enterprise (MWBE)?: ___ Yes ___ No

b. Category.  If yes, please indicate the appropriate category.

         American Indian          Asian-American          Spanish Surname
         African-American          Woman-Owned          Other

c. Certifying Agencies.  If yes, indicate which jurisdictions or certifying agencies recognize your
firm’s MWBE status.

7. Five-year summary of contract dollar amounts of energy related services previews:

2003:  $                                       (to date)

2002:  $                                       

2001:  $                                       

2000:  $                                       

1999:  $                                       

Estimate of total value for all energy-related contracts that are currently in force with your company:
$___________ (total value) as of _______________ (date).

8. Corporate Background

a. Years Under Present Name.  How many years has your firm been in business under its present
business name? ________ Years

b. Former Names.  Indicate all other names by which your organization has been known and the
length of time known by each name.

Name: __________________________________________ Years: _______

Name: __________________________________________ Years: _______
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c. Years in Energy Business.  How many years has your firm been providing energy-efficiency
related services? ________ years. How many years your firm has offered performance contracting
services? _______ years.

d. Number of Contracts.  Indicate the number of energy savings performance contracts
actually implemented by your firm. (NOTE: If this response is submitted by a branch office or
division of a parent company, indicate the number of projects that have been managed
directly by the specific branch or division.)

e. State Qualification. Identify all states in which your firm is legally qualified to do
business.

f. Lawsuit Involvement.  Has your firm been involved in a construction related lawsuit (other
than labor or personnel litigation) during the past five (5) years?  ____Yes  _____No.  If yes,
please explain in detail the nature of the claim, circumstances, amount in dispute, date suit
was filed, and the outcome of the case.

Note: If your firm is currently under licensure suspension, your proposal may not be accepted
or considered.

g. Construction Arbitration Involvement.  Has your firm been involved in any construction
arbitration demands during the past five (5) years?  _____Yes  _____No.  If yes, identify the
nature of the claim, amount in dispute, parties, and ultimate resolution of the proceeding.

h. National Labor Relations Board or Similar Involvement.  Has your firm been involved in any
lawsuits, administrative proceedings or hearings initiated by the National Labor Relations
Board or a similar state or federal agency during the past five (5) years?  _____Yes  _____No.
If yes, identify the nature of the claim and the ultimate resolution of the proceeding.

i. OSHA-Type Proceedings.  Has your firm been involved in any lawsuits, administrative
proceedings or hearings initiated by the Occupational Safety and Health Administration or a
similar state or federal agency during the past five (5) years regarding the safety of one of
your firm’s projects?  _____Yes  _____No.  If yes, identify the nature of the claim and the
ultimate resolution of the proceeding.

j. Bankruptcy Involvement.  Has your firm, or any of its parents or subsidiaries, ever had a
bankruptcy petition filed in its name, voluntarily or involuntarily?  _____Yes  _____No.  If
yes, explain in detail the circumstances, date the protection order was filed and the resolution
of the case (or current status, if still ongoing).
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9. Financial Information

a. Statement of Financial Conditions.  Attach the most recent annual Statements of Financial
Conditions, including balance sheet, income statement and statement of cash flows, dated within
the past twelve (12) months.  Provide the name, address, and the telephone number of firm(s) that
prepared the Financial Statements:

Name: _______________________________________________________

Address: ______________________________________________________

Phone: (_____) ___________________________

b. Accounting Firm Information.  If these financial documents were not produced in-house, indicate
the name, address and phone number of the firm(s) that prepared these financial statements.

c. Financial Statements – Three Years.  In addition to the foregoing, OSU may require ESCOs
selected for interviews to provide their annual financial statements for each of the last three years.

d. Bonding Limits Information.  Attach a letter or other signed documentation from a surety
company authorized to do business in Oregon stating your firm’s bonding limits or capacity for this
Project, including for the performance bond and payment bond required for the Phase II Design
and Construction Contract.

10. Attachments.  List all attachments created to address additional information.  List by number and
heading in this ESCO Profile.  If a computer-generated form is used, detailed descriptions can be
included in the appropriate section rather than prepared as an attachment.

Item # Heading Name
Attachment for # _____  ____________________________
Attachment for # _____  ____________________________
Attachment for # _____  ____________________________
Attachment for # _____  ____________________________
Attachment for # _____  ____________________________
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11. Notary Statement

Mr./Ms. __________________ being duly sworn deposes and says that he/she is the

________________________________ of _________________________________
(Title)                                                                            (ESCO)

and that he/she is legally authorized representative and that answers to the foregoing questions and all
statements therein contained are true and correct.

Subscribed and sworn before me this _______________ day of _______, 200__.

Notary Public _________________________________________________

My Commission Expires ___________________________, 200__

C. ESCO QUALIFICATIONS AND APPROACH TO PROJECT

Please provide answers to each category listed below.  Number and title each answer to the corresponding
category.

1. General Qualifications

a. Personnel Information.  Provide the following information as it relates to your approach to the
proposed Project.

1) Full-Time Personnel.  Indicate the number of full-time personnel employed by your firm and
the percent available to work on this Project.

2) Qualifications and Experience of Project Personnel.  Identify who will have the primary
responsibility for each task and phase of the Project including technical energy analysis,
engineering design, construction management, construction, training, and post-contract
monitoring (the “Key Personnel”).  For each of the individuals listed, indicate the following:
name, title, intended role and responsibilities for the duration of the contract, educational
background, specific qualifications related to role and responsibilities, past relevant
experience, number of years of relevant experience, supervisory responsibilities (if relevant to
role), list of projects the individual was associated with during the last five (5) years including
type of project and project cost, as well as a copy of the individual’s resume.

3) Areas of Expertise.  List all areas of expertise related to potential energy and water
improvements in facilities.  Include specialized areas of expertise that might be relevant to the
Project (energy management control systems, renewable energy system application or
rehabilitation, lighting design, etc.)  Also describe the professional and skilled trades that
your firm customarily performs with employees.
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4) Contract Negotiations Personnel.  Give the name and address of the person who will have
primary responsibility for contract negotiations.

5) Subcontractors.  Describe the nature of work generally conducted by subcontractors and
discuss your flexibility in hiring subcontractors recommended by Owner or in selecting local
subcontractors in Owner’s geographic area.

6) Sub-consultants.  Identify any sub-consultants ESCO plans to use for this Project and
categories of work to be performed by sub-consultants.  Provide qualifications and experience
information on firms and areas of expertise.

7) Organizational Chart.  Include a company-wide organizational chart.

8) Key personnel references.  References for each of the Key Personnel you proposed for this
Project in your RFP response.  The references should represent at least one of each of the
following: Owners, Sub-consultants/Subcontractors, and Architects.  The references should be
from projects of a size, scope and/or complexity comparable to the Project described in this RFP.
Note:  Results obtained in these reference checks may be used in scoring all evaluation criteria

b. Project History.  Briefly describe all energy performance contracts or related projects which your firm
has managed within the last three (3) years.  (Do not include projects/contracts managed by team
members or subcontractors.)  Identify those project references involving buildings similar to the
building described in the technical appendices.

NOTE:  If this response is submitted by a branch office or division of a parent company, please provide
project histories for those that have been managed directly by the specific branch or division.  Projects
that have been managed by individuals who will be specifically assigned to this Project should also be
included and identified.

Include the following information on each project:

1) Project Identification.  Name the project owner, state the type of project (generic building type such as
office building, hospital, school, etc.), provide the location (city, state).

2) Project Dates.  Project actual construction start and end dates

3) Project Size.  Number of buildings and total square footage.

4) Project Dollar Amount.  Provide the total contract amount and the total project capital expenditure amount.

5) Source of Funds.  State the source of funds used for the project and your firm’s role, if any, in securing
those funds.

6) Contract Terms.  State the type of Contract (shared-savings, lease purchase, guaranteed savings), the
duration of the contract term, and the financing arrangement.
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7) Technical Design Personnel.  Include name(s) of primary technical design personnel.

8) Project Schedule.  Indicate if the project was completed on schedule.  If not, please explain.

9) List of Improvements.  List the retrofits and operational improvements related to energy and water cost
savings.

10) Projected Annual Savings.  State the projected annual savings resulting from energy, water, and
operational improvements (Therms, kWh, kW, Gallons, etc.). (See sample form below.)

11) Guaranteed Savings.  State the amount of the guarantee (see sample form below).  Also describe how the
guarantee functioned and if your firm was required to pay funds to meet the guarantee.

12) Actual Annual Savings.  State the actual annual savings resulting from energy, water and
operational improvements (Therms, kWh, kW, Gallons).  Also describe if savings were measured or
stipulated.  (See sample form below.)

13) Savings Summary.  Summarize savings results in a format similar to that shown here:

Project Name:
Actual Annual SavingsProjected

average annual
savings

Guaranteed
annual savings Year #1 Year #2 Year #3 Year #4 Year #5

kWh: kWh
$ $ $ $ $ $ $
Therms: Therms
$ $ $ $ $ $ $
kW: kW
$ $ $ $ $ $ $
gal: gal
$: $ $ $ $ $ $

14) Comments.  Comment on any special features, services, conditions, etc.

15) References. Provide the names, addresses and current telephone numbers of three (3) owner's
representatives and three (3) subcontractor/sub-consultant representatives from the projects
identified in this sub-section 1(b), to be used as references for this Project.  Verify that the
individuals identified have had direct contact with the referenced project, and verify that the phone
number is current.

2. Performance Contracting Approach

a. Project Summary (not to exceed 5 pages):  Summarize the scope of services (auditing, design,
construction, monitoring, operations, maintenance, training, financing, etc.) that would be offered for
this Project.  Include a brief description of your firm's approach to management and the specific
benefits your firm can offer Owner, including, but not limited to general coordination of work on the
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Project site, as well as mobilization, construction staging, site access, vehicular circulation, pedestrian
circulation, noise and etc.  Propose a preliminary Project schedule.

b. Engineering Design.  Describe your firm’s approach to the technical design of a project of the type
involved in this RFP.

c. Technical Energy Audit/Project Development Plan.  Describe any modifications you recommend or
require regarding the Technical Energy Audit/Project Development Plan (See Attachment B to this
RFP).

d. Technical Energy Audit Approach and Sample.  Briefly describe your approach to auditing a
facility.  (OSU, may require ESCOs selected for interviews to provide a sample technical audit for a
similar project.  This sample audit must include detailed energy and economic calculations.)

e. Baseline Calculation Methodology.  Describe in detail the methodology your firm normally uses to
compute baseline of energy and water use as well as performance.

f. Adjustment to Baseline Methodology.  Describe the method(s) used to adjust the energy, water and
operations baseline due to such factors as weather and facility use changes.  Describe factors that
would necessitate adjustment.  Please refer to the Technical Facility Profile (Attachment A to this
RFP.)

g. Dollar Savings Calculations.  Describe the procedure to assign dollar values to the energy, and water,
and operational savings.

h. Guaranteed Savings Calculations.  List all procedures, formulas and methodologies including special
metering or equipment, your firm will use to calculate energy and water savings.  Include assumptions
to be made in the calculations.

i. Training Provisions.  Describe your firm's capabilities in providing technical training for Owner’s
facility personnel.  Describe your firm’s experience on past projects and involvement in developing
training manuals for facility staff.

j. Measurement and Verification Method and Sample.  Describe the methodology proposed for
ongoing measurement and verification of the performance of each EEM recommended, including the
frequency of such efforts.  Note if an industry standard such as the International Performance
Measurement and Verification Protocol is used and describe the preferred method.  (OSU may require
ESCOs selected for interviews to provide sample measurement and verification reports.)

k. Measurement and Verification Flexibility.  Describe the types of services included in the scope of
work of Phase III, Measurement and Verification.  Comment on Owner’s maintenance staff
responsibilities.

l. Cost Savings Guarantee Calculations.  Describe your firm’s procedures and schedule for
measuring financial performance of projects.  Describe how the guarantee provisions work in the
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event that project results vary from projections.  Also describe how excess savings will be
documented for Owner’s benefit.

m. ESCO Fee Calculation.  Describe your methods for calculating your firm's fees.  Describe the specific
services for which your firm would be paid over the contract term.

n. Open Book Pricing.  Describe your firm’s approach and experience in providing open-book pricing.

o. Billing and Invoices.  Describe your standard billing procedures and attach a sample invoice.

p. Provision of Insurance and Performance/Payment Bond(s).  Describe the levels and types of all
insurance policies applicable to the Project.  Describe the firm’s performance and payment bonding
capacity, and confirm the firm’s ability to meet the bonding requirements applicable to this Project.
(See requirements in Sections 5.01 E and 5.02 B.9.d above)

q. Provision of Warranties.  State the nature and term of all warranties that would apply to the Project.

r. Equipment Ownership and Service Responsibility.  Describe the status of equipment ownership and
service responsibility at contract expiration.

s. Sustainability.  Describe your experience in construction site recycling and consideration of life
cycle cost analysis factors in selecting equipment and materials

3. Site Specific Approach

a. Technical Site Analysis.  Based on your preliminary assessment of the information provided, describe
any equipment modifications, installations or replacements at the facility that your firm would consider
installing as a part of this Project.  Address energy, water, and operational opportunities.  Also describe
any special features, renewable technologies, or advanced technologies that might be applicable.
Describe any special features or services associated with your proposed improvements that would add
cost savings or other value to the Facility.  Describe your approach to adapting control strategies,
equipment, and maintenance practices in response to changes in utility rates, technology, and building
conditions in order to enhance Project performance and maintain standards of comfort.

b. Operations and Maintenance.  Describe any major changes in operations or maintenance of Owner’s
facilities that your firm foresees based on the information provided.  Briefly describe the maintenance
responsibilities of Owner's Facility Operations Staff to satisfy the energy savings guarantee.  Describe
how your firm would provide appropriate training in operations and maintenance of installed
improvements.

c. Standards of Comfort.  Describe standards of comfort and functionality that will be used for light
levels, space temperatures, ventilation rates, etc. in the intended facilities.  Also describe how those
standards will be maintained throughout the contract term.

d. Construction Management.  Describe how your firm would work with current building management
and maintenance personnel in order to coordinate construction and avoid conflicts with the building’s
operation and use.  Include your ability to install equipment in occupied rooms by working during non-



OSU FOUNDATION CENTER
ENERGY SAVINGS PERFORMANCE CONTRACT RFP

A1371204P

business hours.  Describe your flexibility and/or any limitations regarding possible Owner activities
such as: Owner’s management of additional energy and water projects, Owner’s monitoring of
installation and performance of ESCO projects, Owner’s integration of other identified capital needs
with ESCO projects which may or may not contain energy and water saving opportunities.
Demonstrate an understanding of OSU’s need to maintain work areas, and to continue to use
adjacent buildings, streets and parking lots concurrent with construction activity.

e. Sustainability. Describe how your recommended approach to this Project would further the goals
of sustainability.

4. Cost of Technical Energy Audit

Provide the total cost of the Technical Energy Audit to Owner (Parts A and B).  This will be the
reimbursable cost if no performance contract is negotiated, provided that the audit meets the
requirements described in the ESPC, Attachment B to this RFP.

5.03 REQUEST FOR PROPOSALS EVALUATION CRITERIA

Proposals will be reviewed and evaluated for conformity with stated submission requirements, and
content and quality of the responses, as called for in Section 5.02 above, ESCO Response
Requirements.  Final selection and ranking will be based on the criteria set forth below, the
information provided in the proposers’ responses, and the information gathered in the ESCO
interviews.

The criteria listed below will be used to evaluate ESCO proposals, reference interviews, and ESCO
oral interviews.  Proposals should include all necessary information that is pertinent to these
evaluation criteria, as more particularly set forth in Section 5.02 above (references to particular
paragraphs or provisions of Section 5.02, where appropriate, are included below). Additional
information required for proper assessment of proposals may be requested from the ESCO at the
discretion of Owner.

The Evaluation Team recognizes that it is premature, prior to the completion of a detailed
engineering study and negotiation of the Project structure, to place a major emphasis on projected
financial benefits.  Therefore, Owner will place the most emphasis on qualifications and will place
less emphasis on the cost of conducting the technical audit or on initial estimated savings.

The criteria are not ranked in order of importance.

A. Firm Background (Section 5.02 B, “ESCO Profile”)

Your firm's history; information identifying the firm's annual volume, financial/bonding
capacities, and the firm's stability in the marketplace; annual financial statements for years
2000, 2001 and 2002; information identifying the firm's strengths and weaknesses, along
with special capabilities, that will assist in the evaluation.  Include a company-wide
organizational chart. (weight 10)
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B. Firm Experience and Success (Section 5.02 C.1.b, ESCO Qualifications And Approach
To Project---“Project History”)

Your firm’s experience with projects of similar size, type and complexity; the firm's success
in designing, constructing, and performing verification of projects with similar schedules;
review of project(s) you feel to be the closest to this Project in terms of size and complexity,
and the specific reasons given for the stated similarity; review of contract amounts and
project completion dates in these projects; the status of current major work within the firm in
terms of schedule and dollar volume; assessment of the firm's capacity to undertake this
Project.  (weight 20)

C. Key Personnel (Section 5.02 C.1.a, ESCO Qualifications And Approach To Project---
“Personnel Information”)

The proposed key personnel's specific experience on projects of similar size, complexity and
scope as the Project described in this RFP; length of their employment with your firm, their
responsibilities on this Project, and their primary office location; time commitments of
personnel assigned for this Project during the design, construction, and measurement &
verification phases; the experience and expertise of key sub-consultants and subcontractors
with whom you propose to team, if any.

References for each of the key personnel you proposed for this Project in your RFP response
(Per Section 5.02 C.1.a., the references should represent at least one of each of the
following:  Owners, Sub-consultants/Subcontractors, and Architects; the references should
be from projects of a size, scope and/or complexity comparable to the Project described in
this RFP).  Note:  Results obtained in these reference checks may be used in scoring all
evaluation criteria (weight 15)

D. Proposed Work Plan/Project Management (Section 5.02 C.2 and 3, ESCO
Qualifications And Approach To Project---“Performance Contracting Approach” &
“Site Specific Approach”)

The firm's process for designing, constructing, managing and otherwise completing projects
of this type, in order to ensure the project is completed on schedule and reaches projected
energy savings (additional information in this area pertaining to this Project, to the extent the
firm’s process will differ for this particular Project); the firm’s proposed schedule for this

particular Project, indicating mobilization, construction and occupancy, in order to
accomplish the proposed schedule, and taking into account OSU’s need to maintain work
areas, continue to use adjoining buildings and fields concurrent with construction activity;
the firm’s approach to adapting control strategies, equipment, and maintenance practices in
response to changes in utility rates, technology, and building conditions in order to enhance
project performance and maintain standards of comfort; other specific information
consistent with the “Performance Contracting Approach” (Section 5.02C.2) and the “Site
Specific Approach” provisions (Section 5.02 C.3) (other than the information related to the
Evaluation Criteria in paragraphs 5, 6, 7 and 8 below).  (weight 25).
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E. Proposed Site Coordination (Section 5.02 C.2 and 3, ESCO Qualifications And
Approach To Project--- “Performance Contracting Approach” & “Site Specific
Approach”)

The firm's approach to the management and administration of on-site construction activities,
including, but not limited to, mobilization, construction staging, site access, vehicular
circulation, pedestrian circulation, noise and etc.; the firm’s understanding of OSU’s need to
maintain work areas, and continue to use adjacent buildings, streets and parking lots
concurrent with construction activity; particular construction activity identified by the firm
that is necessary to maintain safe user access to, and continued operation of, the adjacent
buildings.  (weight 15).

F. Sustainable Design (Section 5.02 C.2 and 3, ESCO Qualifications And Approach To
Project--- “Performance Contracting Approach” & “Site Specific Approach”)
Your firm’s experience with sustainable design; specific examples of techniques and
materials used; your recommended approach to this Project and assessment of how that
approach would further the goals of sustainability.  (weight 5)

G. Technical Audit Price (Section 5.02 C.4, ESCO Qualifications And Approach To
Project---“Cost of Technical Energy Audit”)

Your firm’s estimated fee for provision of the Technical Audit for this Project
(Parts A and B).  (weight 10)

H. Firm References (Section 5.02 C.1.b, ESCO Qualifications And Approach To Project---
Project History, “References”)

Three Owner references and three subcontractor/sub-consultant references for this Project
(from projects that have relevance to the Project identified in this solicitation).  Note:  OSU
may check with these references and/or may check with other references associated with
past work of your firm.

5.04. EVALUATION PROCESS

This Request for Proposals is the first step in a two-step process in the selection of an ESCO for this
Project.  The two-step selection process includes this RFP, followed by short-listing to
approximately three to five Proposers who will be invited to participate in interviews that are
scheduled for January 22, 2004.  The selection committee will score each Proposer on the basis of
responses to the above evaluation categories.  Proposers will be rated based upon the points
assigned to each item as noted in the parentheses at the end of each category above.

Each category has been assigned a weight between 5 and 25.  Each member of the evaluation
committee will score each category between 1 and 5, and multiply that number by the weight
assigned to the category.  The individual evaluation committee member will then total the weighted
score from all of the criteria for the total proposal score.  The result of this total proposal score will
be to rank all proposers.  The RFP also requires references information for your firm.  OSU may
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check with other references that can provide background on the Proposer, and may consider
information obtained from any source.  This information will not be separately scored, but results
obtained from these and/or other reference checks will be utilized in evaluating and scoring in the
other categories and in the final ranking.  The evaluation committee will use the individual
evaluation committee member rankings as the beginning of their discussions.

The discussions of the proposals received will include proposal strengths and weaknesses and the
individual evaluation committee member scorings.  The evaluation committee discussions will
result in the final ranking from which the finalists for interviews will be selected.

The proposers selected to participate in the interviews may be asked to respond to additional
questions designed to clarify and/or expand on the proposals.  Interviews will be held which include
a presentation period for the proposers to highlight their original proposals as well as respond to
additional questions or information requested in advance by the evaluation committee.  After all of
the interviews/discussions are completed, the evaluation committee shall select the highest-ranking
ESCO as the apparent successful Proposer by ranking the interviewed Proposers based on all scores
and all information received, presented, found and heard.

5.05 TENTATIVE AWARD NOTICE
The highest-ranking ESCO will be given a tentative award. OSU and the highest-ranking ESCO
will enter into contract negotiations intended to establish mutually acceptable ESPC terms as set
forth in Sections 5.01 C, 5.01 D and 5.01 E above. Final award of the ESPC will be contingent
upon successful negotiation of a final ESPC.  If OSU and the highest-ranking ESCO are unable to
successfully negotiate an acceptable ESPC within a reasonable time after notice of tentative award,
OSU reserves the right to abandon contract negotiations with the highest-ranking ESCO and begin
contract negotiations with one of the other interviewed ESCOs.
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SECTION VI
OVERVIEW OF ATTACHMENTS

To aid ESCOs in their response to this RFP the following items are attached:

ATTACHMENT A: TECHNICAL FACILITY PROFILE
ATTACHMENT B: SAMPLE ENERGY SAVINGS PERFORMANCE CONTRACT (ESPC)

Final Schedules to be provided by ESCO under Phase I, Part B (Division 3  of the ESPC):

Schedule -1  Equipment to be Installed by ESCO
Schedule -2  Calculation of Energy Savings Guarantee
Schedule -3  Compensation to ESCO
Schedule -4  Energy Baseline
Schedule -5  Savings Calculation Formulae: Methodology to Adjust Baseline
Schedule -6  Measurement and Verification Plan and Guaranteed Savings Contract Provisions

(to be included in the Phase II Design and Construction Contract)

Draft Phase II Schedules to be provided by ESCO under Phase I, Part B (Division 3 of the ESPC):

Schedule -7  Systems start-up and Commissioning:  Operating Parameters of Installed
  Equipment
Schedule -8  ESCO’s Training Responsibilities
Schedule -9  Owner’s Maintenance Responsibilities
Schedule -10  Facility Maintenance Checklist

Exhibit A to the ESPC: Phase II, Design and Construction Contract

Exhibits and Schedules to the Phase II Design and Construction Contract:

Exhibit-1 Supplemental Conditions to Oregon University System Standard General
Conditions for Public Improvement Contracts

Exhibit-2 Oregon University System Standard General Conditions for Public
Improvement Contracts

Exhibit-3 Payment Bond
Exhibit-4 Performance Bond
Exhibit-5 Applicable BOLI Prevailing Wage Rates (Owner reserves the right to require

use of updated BOLI rates in effect when the Phase II Design and Construction
Contract is executed.)

Final Schedules to be provided by ESCO under Phase II:
Schedule 7 Systems start-up and Commissioning: Operating Parameters of Installed

Equipment
Schedule 8 ESCO’s Training Responsibilities
Schedule 9 Owner’s Maintenance Responsibilities
Schedule 10 Facility Maintenance Checklist
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TECHNICAL FACILITY PROFILE

OSU Foundation Center

The information in this technical facility profile is intended to provide the ESCO with
information about the general condition of the Facility. ESCO is responsible for verifying
the accuracy, as necessary.

1. General Facility Data

The OSU Foundation Center is a one-story brick office space building built on a separate
parcel from the main campus near Oregon State University in 1973.  This building
has one main floor with a flat roof construction.  The building has an unusual layout
consisting of central open office areas with smaller enclosed office spaces located
around the inside perimeter of the building.  There are five restrooms, one
kitchen/break area, two file storage areas, one copy center and one main
computer/server room.  The copy center and computer/server rooms are serviced by
small a/c systems while five Carrier roof top multi-zone units service the rest of the
building.

Name of buildings OSU Foundation Center
• Address of buildings 850 SW 35th St
• Primary use of buildings General office space
• Total square footage of conditioned space 27,056 GSF
• Number of floors. One
• Year constructed 1973
• Building operator name & telephone Brian Thorsness (737-7344)
• Building manager name & telephone Barry Christensen (737-2856)
• Office of Energy Technical Contact Betty Merrill

2. Past Energy Improvement Efforts

• Description of major energy-related changes made during the past ten years

None

• Identification of previous audits:

Hatten & Johnson (available at the walkthrough)
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3. Recent Changes in Building Use

• Description of major changes to building operation or structure during the last four
years, which significantly affected annual building energy use:

NA

4. Future Plans

• Description of major change planned to occur during the next five years that could
significantly affect annual energy use:

NA

5. Operating Information

• Description of typical hours of operation for the facility, including
weekday/weekend and seasonal changes:

Plant 6:00 A.M. to 9:00 P.M. Monday through Friday

Lighting           ~ 100% 6:00 A.M. to 9:00 P.M.
~  20% 9:00 P.M. to 6:00 A.M.

Occupancy       Weekday                        Weekend
15 hrs                Some sporadic weekend work by managers

• Description of janitorial hours and habits regarding turning off lights and other
equipment:

Custodial services provided Sunday through Thursday, 6:00 P.M. to 12:00 A.M.

Turn off common area lights as they move through the building, close doors and
windows.

Report maintenance deficiencies to building manager.

• Identification of general summer and winter temperature set points and any special
temperature, humidity or ventilation requirements:

Heating Set Point ~ 68°
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6. Building Envelope Description

• Description of the predominant wall and roof construction:
Walls:  Masonry grouted with concrete.
Roofs:  Rolled Asphalt over rigid insulation on top of plywood sheathing.

• Description of the type and condition of existing windows:
Type:  Ground floor; fixed single pane with metal frame. Clerestory; fixed single
pane with wood frame.

Condition:  Fair.

7. Energy-Using Systems Description

• Heating System: Brief description of the type(s) of heating system(s) serving your
building(s) (i.e. terminal reheat, multi-zone, variable air volume, etc.) Include the
type of fuel used to operate the system (electricity, natural gas, propane, etc.)

Conditioned air is supplied to the building by five carrier multi-zone air handling
units.  The units are mounted on a roof curb about 18 feet long and 7.25 feet wide.
Vertical supply, sub floor returns, electrical connections and natural gas supply
piping are within the curb.  Each unit is housed in a partially enclosed space with
a sloped roof for weather protection.

• Controls System: Description of system(s) to control space temperatures, heating
and cooling equipment, and lighting and description of the system capability (what
is controlled), type (pneumatic compressed air system, direct digital control system),
condition, list the manufacturer, and year installed:

A 7-day electro-mechanical time clock and zone thermostats control each unit.  The
thermostats are dual set point mercury switches with no sub base.  The control
system and HVAC units were installed when the building was constructed in 1973.

There are mechanical exhaust fans for restrooms and one shower.  The copy center
is cooled by a small roof mounted a/c system and the computer/server room is
conditioned by a standard residential size heat pump.

The ventilation fans for the building are presently disconnected.
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Summary:  The energy controls in the OSU Foundation Center are programmed to
accomplish the following:

o Conditioned air cycles to maintain room environmental requirements.
o Provides constant comfort levels for rooms depending on time of day.
o Controls the center area on temperature duty cycle and occupied hours

schedule.
o Individually control temperature for each zone.
o Low temperature manual override and time clock backup to control system.

• Description of the Interior Lighting System:

The areas with suspended ceilings have lighting supplied by evenly spaced four
lamp lensed recessed troffers powered by 2-lamp standard magnetic ballasts.  The
clerestory areas are lighted with eight foot one lamp and incandescent surface
mounted fixtures.  There are also some hanging and recessed incandescent dome
fixtures in various areas of the building.

• Description of the Exterior Lighting System:

There is 40-watt PAR 38 halogen flood lamps in down facing weatherproof lamp
holders mounted on the building overhangs, north entrances and walkways.  Four
100-watt lamps in suspended industrial dome fixtures illuminate the south service
area.  Thirteen area fixtures containing 175-watt mercury vapor lamps illuminate
the parking lot.  The exterior lights are controlled by a time clock and roof
mounted photocell.

• Water Heating System: Description of the domestic water heating system.
Indicate if it is part of the space heating system:

The water heating system is a separate electric hot water heater (approx.100 gal)
with a circulating pump running constantly.

• Laundry Systems: Description of any laundry operation at the Facility, including
fuel type of washers and dryers, quantity of units, frequency of use:

NA

• Kitchen/Food Preparation Systems: Description of any kitchen operation at the
Facility, including frequency of use:

There is one food preparation (kitchenette) area with a sink, dishwasher, microwave
and two refrigerators and lounge area.  This area is frequently used for employee
breaks and assorted special functions.
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• Laboratory/Medical Equipment: Description of any major labs or medical
equipment:

NA

• Solar/Renewable Technologies: Description of any existing solar systems
condition and age:

NA

• Description of any other energy consuming equipment or facilities that contribute
significantly to annual energy consumption (e.g. incinerator, pool, etc.):

NA

8. Water-Using Systems

• Description of any water use including showers, laundry use, irrigation, cooling
tower use, etc.:

Shower and Restrooms
             Kitchenette & Utility Rooms

Custodial Closets with Sinks
Landscape Irrigation System

9. Energy and Water Consumption Data

• Identification of utility companies that provide electricity, gas, water, etc.:

Electricity: Pacific Power
Water/Sewer: City of Corvallis
Gas: NW Natural

• Monthly consumption and cost information for electricity, gas, water, etc. for the
past three-year period:

Gas: (report available at the walk-through)

Water: (report available at the walk-through)

Electricity (report available at the walk-through)
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10. Maintenance Data

• Description of general maintenance practices and schedule for the Facility and its
energy-related systems:

Reactive Maintenance
Quarterly Preventive Maintenance

• Description of known maintenance problems and/or needs associated with deferred
maintenance:

Building Controls
Electrical wiring & appurtenances
Lighting Fixtures
Ventilation System
Windows
Irrigation Water Lines

11. Improvement Opportunities

• Description of known system and/or maintenance problems:

The electrical service is in fair to poor condition, it has been recommended that
the primary and secondary service be upgraded.  There is currently no emergency
power generation and distribution system.

• Description of building improvements that Owner would like investigated during
this Project:

Required Improvements

o Heating & Cooling system
o Building controls
o Light Fixtures (de-lamping/re-lamping)

Desired Improvements

o Electrical system/service
o Ventilation system
o Irrigation system
o Windows
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12. Additional Site Data Available from Owner During Walkthrough

Available as necessary

13. Attached Figures and Diagrams

Available on-demand
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ATTACHMENT B

Energy Savings Performance Contract
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Energy Savings Performance Contract

Between

OREGON STATE UNIVERSITY

And

ESCO Name _______________________________
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ENERGY SAVINGS PERFORMANCE CONTRACT

This Energy Savings Performance Contract (the "Contract") is made and entered into, by and
between _______________ ("ESCO"), having its principal offices at _______________, and its registered
office in the State of Oregon at ____________________   _________________________________, and
the State of Oregon acting by and through the State Board of Higher Education on Behalf of Oregon State
University ("Owner") (collectively the “Parties”), pursuant to which ESCO will perform an audit, prepare
a project development plan, install certain improvements and provide certain services designed to reduce
the consumption of water and energy at the OSU Sackett Residence Hall on the OSU campus in Corvallis,
Oregon (the "Facility").  This Contract shall be effective when it has been signed by all parties and all
necessary State of Oregon governmental approvals have been obtained (the “effective date”)

RECITALS

A. WHEREAS, Owner owns and operates the Facility described in the Technical Facility Profile;
(Attachment A to the Request for Proposals described in Recital B); and

B. WHEREAS, Owner issued a Request for Proposals (the “RFP”) dated ___________, in order to
obtain the services of an energy service company (“ESCO”) to competently assume responsibility for
completion of an energy savings performance contract ("ESPC") project (the “Project”) in three phases as
follows:  Phase I--to perform the services set forth in Division 2 of this Contract, Technical Energy Audit,
Part A (the “Audit”), and the services set forth in Division 3 of this Contract, Technical Energy Audit
Project Development Plan, Part B (the “Project Development Plan”); Phase II--to perform the Owner-
approved Project Development Plan generated under Phase I, including without limitation, the preparation
of construction documents and the providing of project management services, construction management
services, construction work and materials, and commissioning services for a complete, fully functioning
Project, and to train maintenance staff to effectively operate the equipment and systems, pursuant to the
provisions of the Design and Construction Contract attached hereto as Exhibit A (the “Design and
Construction Contract”) ; and Phase III--to guarantee certain energy savings and provide measurement
and verification services of such guaranteed energy savings to measure savings and fulfill the guarantee
pursuant to the Phase III provisions, which are included in or incorporated into the Phase II Design and
Construction Contract, Exhibit A to this Contract; and

C. WHEREAS, ESCO submitted a written proposal in response to Owner's RFP and Owner-selected
ESCO as the most qualified responsive and responsible ESCO to complete the Project; and

D. WHEREAS, Owner and ESCO now wish to memorialize their respective rights and responsibilities
regarding ESCO’s identification and implementation of EEMs at the Facility; and

E. WHEREAS, Owner is authorized under the laws of the State of Oregon to enter into this Contract
for the purposes set forth herein.

NOW, THEREFORE, in consideration of the mutual promises contained in this Contract, and
intending to be legally bound hereby, Owner and ESCO agree as follows:
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AGREEMENT
DIVISION 1

SECTION 1. DEFINITIONS

Key terms used within this Contract are defined at Section A.1 of the Oregon University System
General Conditions for Public Improvement Contracts, revised August 1, 2003 (the “OUS General
Conditions”), and as follows:

1.1 “Commissioning” means a systematic process that ensures that building systems perform
interactively according to the design intent and Owner's operational needs.  For the purposes
of this Contract, the commissioning process begins in Phase II with documentation of the
design intent, construction, Owner acceptance, training of Facility Maintenance and
Operations Staff, and extends through Phase III and the warranty period with actual and
documented verification of the proper performance of each system and each piece of
equipment.

1.2 “Construction Contract Documents” means the Design and Construction Contract, the OUS
General Conditions, any Supplemental General Conditions, any amendments to the Design
and Construction Contract, the ESCOs Performance Bond and Payment Bond, the Plans,
Specifications and approved shop drawings for the Project, all approved change orders
related to the Design and Construction Contract, any solicitation documents, and any
response by a successful bidder/proposer to any such solicitation documents.

1.3 “Construction Documents” means Owner-approved plans, drawings, specifications and
other documents necessary to allow complete and accurate construction of the Project.

1.4 “Contract Documents” means the documents identified in Section 2.1 of this Contract.

1.5 “Contract Price” means that amount set forth in the Technical Energy Audit, Part B, Project
Development Plan, pertaining to the total cost of the Project.

1.6 “Day” means a calendar day, including weekdays, weekends and holidays, unless otherwise
specified.

1.7 “Design and Construction Contract” means the document set forth as Exhibit A to this
Contract.

1.8 “Design-Builder” means the ESCO in its capacity of being responsible for providing all
services necessary to achieve the purposes and intent of the RFP including without
limitation, Project coordination and supervision, architectural and engineering design,
procurement of goods, materials and services necessary to complete the Project, construction
work/services, and commissioning services.

1.9 “Design Professional” means:  1)an architect who is registered and holds a valid certificate
in the practice of architecture in the State of Oregon; 2) an engineer who is registered and
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holds a valid certificate in the practice of engineering in the State of Oregon; 3) a surveyor
who is registered and holds a valid certificate in the practice of land surveying in the State
of Oregon; and 4) such other professional person or entity otherwise registered and holding
a valid certificate to provide professional design services in the State of Oregon.

1.10 “Direct Construction Costs” means the costs to the Owner of all divisions of construction,
including portable equipment designed or specified in the construction specifications.

1.11 “Energy Baseline” means the calculation or measure of each type of energy consumed in the
Facility, prior to the installation of energy efficiency measures.  For purposes of this
Contract, peak electrical demand, measured in kilowatts (kW) will be considered a type of
energy.  The Energy Baseline of this Contract will be based on those items set forth in
Schedule 4 to Division 3 of this Contract, as part of Phase I work, including without
limitation, the average consumption of electricity, fuel and water as reflected by utility bills
for the 24 months preceding the month in which ESCO delivers its Audit.

1.12 “Energy Cost Savings Guarantee” means, pursuant to Division 3 of this Contract and
Schedules 2 and 5 to Division 3, the sum that ESCO represents that the Facility will realize
from energy and water savings resulting from the implementation of energy efficiency
measures.

1.13 “Energy Efficiency Measure” (or “EEM”) means the installation of new equipment,
modification or alteration of existing equipment or facilities, or revised operations
procedures that reduce energy and water costs by improving efficiency of use.

1.14 “Energy Savings” means a reduction of energy or water consumption or water or electrical
demand resulting from ESCO's EEMs.  Such savings shall be determined by comparing the
Energy Baseline with the energy consumed (or demand) after ESCO has implemented the
EEMs.

1.15 “Facility” means the ________________________ more particularly described in
Attachment A to the RFP.

1.16 “List of Services” means all items of services or work that the ESCO is obligated to provide
under the Contract Documents each of which is related to a cost item to be included in the
Project Cost.

1.17 “Notice to Proceed” means the official written notice from Owner that indicates that all of
the threshold contractual requirements have been met, including full negotiation of contract
terms, execution and delivery of all Contract Documents, Owner’s receipt of acceptable and
fully executed performance and payment bonds and certificates of insurance, and that the
ESCO is authorized to proceed with the Work.

1.18 “Operational Savings” means savings resulting from changes in scheduling and temperature
and ventilation set points, and other operational activities at the Facility.
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1.19 “Owner” means the State of Oregon acting by and through the Oregon State Board of
Higher Education on behalf of Oregon State University and those individuals designated in
writing by Owner to act on its behalf as Authorized Representatives.

1.20 Project Cost” means the total amount Owner will pay for the Project.  The Project Cost will
include all costs for ESCO’s services including, but not limited to, costs related to:
• Engineering and design
• Energy savings equipment procurement and installation
• Construction Work/services
• Commissioning
• Training
• Overhead and profit margins
• Measurement and verification
• Savings guarantee
• Project Development Plan. Means Design Development Documents and Schedules 1

through 6 to Division 3 of this Contract, prepared by the ESCO as part of the
Technical Energy Audit, Part B, Project Development Plan, services.

1.21 “RFP” means that Request for Proposals dated ______________, to which this form of
Contract is attached and pursuant to which this completed Contract is drafted and executed
by the Parties.

1.22 “Statement of Work” means the Work and services set forth in detail in Divisions 2 and 3
and in Exhibit A.

1.23 “Standards of Comfort” means, unless otherwise negotiated as a result of the Audit, those
minimum air quality, volume, temperature, and lighting standards established by
• ASHRAE Standard 62-1999 R, (Ventilation Standard for Acceptable Indoor Air

Quality),
• ASHRAE Standard 55-1992 (Air Quality and Comfort Standards) and Thermal

Environmental Conditions for Human Occupancy),
• All related ASHRAE interpretations,
• Illuminating Engineering Society (IES), 9th Edition, Lighting Standards, and
• All applicable standards established by local uniform building codes.

1.24 “Substantial Completion Date” has the meaning of “Substantial Completion” as defined in
the OUS General Conditions, in Section A.1 and as provided in Section K.4.2, including the
requirement that Owner agree in writing that Substantial Completion has occurred. A
prerequisite to Owner’s acceptance is that ESCO must first warrant by written notice to
Owner’s Authorized Representative that ESCO has substantially completed the Statement of
Work as follows:  Phase II, The Energy Related and Non-Energy related items are
substantially complete, commissioning has been performed, and the EEMS are  producing
savings equal to or greater than the Guaranteed Savings.  This term is not applicable to
Phase III.

1.25 “Technical Energy Audit, Part A” (or the “Audit”) means Division 2 of this Contract and
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the Technical Energy Audit contemplated by Division 2.

1.26 “Technical Energy Audit, Part B” (or the “Project Development Plan”) means Division 3
of this Contract and the Project Development Plan contemplated by Division 3.

1.27 “Work Product” means the work product required to be delivered by ESCO under this
Contract, as more particularly defined in Section 5 of this Contract.

SECTION 2. CONTRACT DOCUMENTS

2.1 The Contract Documents consist of:

2.1.1 This Contract;
2.1.2 All Exhibits, Schedules and/or Attachments to the Contract;
2.1.3 Amendments and approved Change Orders to the Contract, with those of later date

having precedence over those of an earlier date;
2.1.4 The Supplemental General Conditions;
2.1.5 The OUS General Conditions;
2.1.6 Final, Owner-approved Schedules 1, 2, 3, 4, 5 and 6 (to the Phase I Technical Energy

Audit, Part B, Project Development Plan) and Draft Schedules 7, 8, 9 and 10 (to the
Phase II Design and Construction Contract);

2.1.7 The RFP and all attachments, exhibits and addenda thereto; and
2.1.8 The ESCO’s response to the RFP.

2.2 In the event of any inconsistency, conflict, or ambiguity among the Contract Documents, the
documents shall govern interpretations in the order in which they are listed in Section 2.1
above.

2.3 This Contract shall become effective on the date this Contract has been signed by all Parties
hereto and all necessary State approvals have been obtained (the “Effective Date”).  No
Work or services shall be performed or payment made prior to the Effective Date.  The
expiration or termination of the Contract shall not extinguish, prejudice, or limit either
Party's right to enforce this Contract with respect to any default or defect in performance that
has not been cured.

2.4 The Contract may only be amended or modified in a written instrument signed by all Parties,
with all necessary State approvals.

2.4 This Contract, as one of the Contract Documents, has three divisions, Divisions 1, 2 and 3.
Division 1 includes terms which apply to the entire Contract.  The above Recitals are also
made part of this Contract.

SECTION 3. STATEMENT OF WORK
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ESCO agrees to take all actions reasonably necessary to develop and implement the Phase I Audit
and Project Development Plan, and to procure and provide all necessary Phase II and Phase III
project management, architectural, engineering, construction, construction management
commissioning, training and administration services and Work in the most economical and timely
manner possible, with minimal interruption to the on-going business and the occupants of the
Facility.  The services and Work referenced above are described in detail in Division 2 and Division
3 of this Contract and in the attached Exhibit A, Design and Construction Contract, which is
attached hereto and incorporated herein by this reference.  In summary, these services and Work
consist of three phases as follows:

3.1 Phase I.  ESCO will perform a Technical Energy Audit, Part A, pursuant to the terms of
Division 2 of this Contract, and develop a Technical Energy Audit Project Development
Plan, Part B, pursuant to the terms of Division 3 of this Contract.  The Phase I, Part B,
Project Development Plan, Division 3, services will include, without limitation, preparation
of Schedules 1, 2, 3, 4, 5 and 6 to Division 3, as well as drafts of Schedules 7, 8, 9, and 10
to Exhibit A (that will be finalized during Phase II).

3.2 Phase II.  ESCO will manage, design, construct and commission the Project defined in the
Phase I, Part B, Project Development Plan approved by the Owner, and will provide training
to Facility operations staff regarding proper use and maintenance of the designed systems,
pursuant to the provisions of Exhibit A.  The Phase II Statement of Work will include,
without limitation, final preparation and completion of Schedules 7, 8, 9, and 10 to Exhibit
A.

3.3 Phase III.  ESCO will perform all functions necessary to measure, verify, and achieve the
Guaranteed Energy Savings that it establishes under Schedule 2 (Calculation of Energy
Savings Guarantee), pursuant to the (Schedule 6) Measurement and Verification Plan and
Guaranteed Savings provisions of the Exhibit A Design and Construction Contract.

3.4 Project Schedule.  ESCO will perform the Work for all phases according to the “Project
Schedule” negotiated by Owner and ESCO, which is either set forth in this Section 3.4 or is
attached hereto as Exhibit B and incorporated herein by this reference.  [DRAFTER’S
NOTE:  Either set out the Project Schedule here in 3.4 or attach it as Exhibit B hereto.]

3.5 Work Time Limitations.  ESCO will comply with the limitations negotiated by Owner and
ESCO respecting hours of work and days of the week when Work is permitted on site at the
Facility (the “Work Time Limitations”) which are either set forth in this Section 3.5 or are
attached hereto as Exhibit C and incorporated herein by this reference.  [DRAFTER’S
NOTE:  Either set out the Work Time Limitations here in 3.5 or attach as Exhibit C
hereto.]

SECTION 4. GENERAL PROVISIONS
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4.1 Each Phase Independent.  It is the Parties’ intention to proceed with the Project and, in good
faith, take all actions reasonably necessary to complete each of the three Phases of this
Contract.  However, the Parties understand and agree that Owner may, for cause or for
convenience, terminate this Contract or any Phase hereof, should Owner, in its sole
discretion determine it be in the public interest to do so.

4.2 Commencement Dates.  The Commencement Date for Phase I and the Commencement Date
for Phase II will be the date upon which Owner issues a respective Notice to Proceed for
each such phase.  The ESCO shall perform no services prior to the applicable
Commencement Date.  Phase III shall commence on the date Owner issues its certificate of
final completion for Phase II.

4.3 Sustainability.  ESCO shall address sustainability issues in the design, procurement of
materials, construction, and disposal of materials as set forth at Section 6.1.8 of Exhibit A
and elsewhere in the Contract Documents.

4.4 SEED Compliance.  During the course of Phase I of the Project, the ESCO shall prepare a
comprehensive State Energy Efficiency  Design (“SEED”) analysis of the Project, provide
all documentation required for a SEED Award to the Owner for the Project, and provide all
other  services  for the Project that are required under the SEED Program of the State of
Oregon Department of Energy, consistent with the requirements of ORS 276.900 through
276.915 and OAR 330-130-0010 through 330-130-0080, that are applicable to the Project.
When completed, the Project shall exceed the State building code requirements for energy
efficiency by 20% or more, and shall be a “model of energy efficiency” as that term is
described in the above-referenced administrative rules.
.

4.5 Design Services Provider.  All design services to be performed by the ESCO under this
Contract are appurtenant to construction services being provided by ESCO.  Whether the
ESCO is a Design Professional, has a Design Professional as a member or on staff, or will
otherwise provide a consultant to perform the services of a Design Professional, all services
constituting professional design services (whether constituting the practice of architecture,
the practice of engineering, the practice of surveying or the practice of other design services)
and referred to in this Contract will be provided by a duly licensed and certified Design
Professional employed or otherwise retained by ESCO as a consultant.  The Design
Professional(s) currently designated to provide such services is (are) __________________.
Owner hereby consents to ESCO’s retention of said Design Professional(s) to provide these
services.  No substitution of the consultant(s) listed in this Section 4.5 as the ESCO’s
Design Professional(s) for the Project shall occur except with the prior approval of Owner.
The ESCO agrees to support Owner’s efforts to create a collaborative and cooperative team
among the ESCO, the Owner’s Project Manager, the ESCO’s Design Professional(s) (if
separate from the ESCO), and the remainder of the ESCO’s Project staff.  Notwithstanding
the fact that Owner has consented to the ESCO’s decision to retain the consultant(s) listed in
this Section 4.5 as the Design Professional(s) for the Project, the ESCO remains solely
liable to Owner for completion and delivery of all design services required under this
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Contract and this Contract shall confer no rights on the Design Professional(s) not contained
in the agreement (if any) between the ESCO and the Design Professional(s).

SECTION 5. OWNERSHIP AND USE OF WORK PRODUCT

5.1 All Plans, Specifications, drawings, audits, reports, and other work product required to be
delivered by ESCO under this Contract ("Work Product") shall be the exclusive property of
Owner.  Owner and ESCO intend that such Work Product be deemed “work made for hire.”
If for any reason the Work Product is not deemed “work made for hire,” ESCO hereby
irrevocably assigns to Owner all of its right, title and interest in and to any and all of the
Work Product, whether arising from copyright, patent, trademark, trade secret, or any other
state or federal intellectual property law or doctrine.  ESCO shall execute such further
documents and instruments as Owner may reasonably request in order to fully vest such
rights in Owner.  ESCO forever waives any and all rights relating to the Work Product,
including without limitation, any and all rights arising under 17 USC §106A or any other
rights of identification of authorship or rights of approval, restriction or limitation on use or
subsequent modifications.

5.2 ESCO, despite other conditions of this Section 5, shall have the right to utilize such Work
Product on its brochures or other literature that it may utilize for marketing and sales, and in
addition, unless specifically otherwise exempted, ESCO may use standard line drawings,
specifications and calculations on other unrelated projects.

5.3 If Owner reuses or modifies the Work Product without ESCO's involvement or prior written
consent, Owner shall, to the extent permitted by Article XI, section 7 of the Oregon

Constitution and by the Oregon Tort Claims Act, indemnify ESCO against liability for
damage to life or property arising from Owner’s reuse or modification of the Work Product,
provided Owner shall not be required to indemnify ESCO for any such liability arising out
of or related to the negligent, grossly negligent, reckless, intentional or other
tortuous/wrongful acts or omissions of ESCO or ESCO's officers, employees, Consultants,
subcontractors, or agents.

SECTION 6. ESCO REPRESENTATIONS AND WARRANTIES

ESCO hereby makes the following representations and warranties:

6.1 ESCO has the experience, skill, legal capacity, and professional ability necessary to perform all
services required under this Contract and to design or administer a project having the scope and
complexity of this Project.

6.2 ESCO has the capabilities and resources necessary to perform its obligations under this
Contract.

6.3 ESCO throughout the period of performance under this Contract shall use due care and perform
with professional competence.  ESCO is responsible for all design, bidding process
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participation, construction administration, project management, construction management,
construction and commissioning services and Work required under this Contract and will be
liable for all its negligent, grossly negligent, reckless, intentional, or other tortuous/wrongful
acts, errors, or omissions, if any, relative to the services and Work provided.

6.4 ESCO either is, or shall in a manner consistent with the standard of care set forth in Section 6.8
of Division 1 of this Contract become, familiar with all current laws, rules, and regulations
which are applicable to this Contract and the work done pursuant hereto, and all Plans,
Specifications, drawings, and other documents prepared by ESCO shall be prepared in
accordance with such standard of care in an effort to accurately reflect, incorporate and comply
with all such laws, rules, and regulations.

6.5 ESCO shall prepare all Plans, Specifications, drawings, and other documents pursuant to this
Contract in a manner consistent with the standard of care set forth in Section 6.8 of Division 1
of this Contract so that they are complete and functional for the purposes intended, except as to
any deficiencies which are due to causes beyond the control of ESCO.  The Facility, if modified
in accordance with the intent established by such Plans, Specifications, drawings, and other
documents, shall be structurally sound and properly functioning and suitable for the use for
which it is intended.

6.6 ESCO shall be responsible for any inconsistencies or omissions in the Plans, Specifications,
drawings, and other documents.  ESCO will correct at no additional cost to Owner any and all
errors and omissions in the Plans, Specifications, drawings, and other documents prepared by
ESCO.  ESCO further agrees to render assistance to Owner in resolving other problems relating
to the design of or specified materials used in the Project.

6.7 ESCO has the power and authority to enter into and perform this Contract; when executed and
delivered, this Contract shall be a valid and binding obligation of ESCO enforceable in
accordance with its terms; ESCO shall, at all times during the term of this Contract, be duly
licensed to perform all services and Work required hereunder, and if there is no licensing
requirement for the profession or services, be duly qualified and competent.

6.8 The services and Work performed under this Contract shall be performed in accordance with the
professional skill, care and standards of other professionals performing similar services under
similar conditions.

6.9 All Plans, drawings, Specifications, and other documents prepared by ESCO pursuant to this
Contract shall reflect existing conditions for the Statement of Work to be performed.

6.10 The warranties set forth in this Section 6 are in addition to, and not in lieu of, any other
warranties provided by ESCO.

6.11 The Owner’s acceptance of documents or authorization to continue to the next phase of design,
bidding process participation or construction and construction administration shall not be
deemed as approval of the adequacy of the Plans, drawings, Specifications or other documents
prepared by ESCO.  Any review or acceptance by Owner will not relieve ESCO of any



OSU FOUNDATION CENTER
ESPC RFP

ATTACHMENT B:  ENERGY SAVINGS PERFORMANCE CONTRACT

A1371204P

responsibility for complying with the standard of care set forth herein.

SECTION 7. OWNER REPRESENTATIONS AND WARRANTIES

FUNDS AVAILABLE AND AUTHORIZED.  Owner reasonably believes that sufficient funds are
anticipated to pay all amounts due hereunder and hereby covenants and agrees that it will use its
best efforts to obtain and properly request and pursue funds from which payments hereunder may be
made, including making provisions for such payments to the extent necessary in the budget
submitted for the purpose of obtaining funds and using its best efforts to have such budget
approved.  It is Owner's intention to make all payments due hereunder if funds are legally available
for this Project, and in that regard Owner represents and warrants to ESCO that the Facility and the
services/Work contemplated in this Contract is important to Owner's efficient and economic
operation.  If, despite the above, Owner is not allotted sufficient funds for this Project for the next
succeeding fiscal period by appropriation, appropriation limitation, grant, or other funds source
lawfully available to it for such purposes to continue the Project and make payments hereunder,
Owner may terminate this Contract by notice to ESCO, without penalty, effective at the end of the
current fiscal period for which funds have been allocated, and if not so terminated Owner will
remain fully obligated for all amounts owing hereunder.  Such termination shall not constitute an
event of default under any other provision of this Contract, but Owner shall be obligated to pay all
charges incurred through the end of such fiscal period.  Owner shall give ESCO notice of such non-
availability of funds within thirty (30) days after it receives notice of such non-availability.

SECTION 8 ESCO'S RESPONSIBILITIES IN REGARD TO ASBESTOS AND OTHER HAZARDOUS
SUBSTANCES

8.1 It is not anticipated that this Project will involve the removal and destruction of asbestos, asbestos-
related materials, or other hazardous substances or materials (collectively the “Hazardous
Substances”).  The Owner will contract separately for the identification and removal of any

Hazardous Substances at such time as such Hazardous Substances may be detected.  It is understood
and agreed that the ESCO shall not and does not prescribe any safety measure or abatement
procedure, and is not responsible for any act or omission of the Owner and/or professional
consultant and/or the contractor and/or subcontractor which the Owner selects relating to the
abatement of such Hazardous Substances.

8.2 Nevertheless, in the event of the discovery or release of Hazardous Substances at the Facility by the
ESCO or the ESCO’s sub-consultants, sub-contractors, employees or agents, the ESCO is required
to fully comply with its obligations in regard to the discovery or release of Hazardous Substances,
immediately notify the Owner’s authorized representative of the circumstances surrounding the
discovery or release of the Hazardous Substances, and restrict access of any persons in the vicinity
of the discovery or release of Hazardous Substances until such time as the Owner’s authorized
representative can take over supervision of the area.

SECTION 9. INDEMNIFICATION; INSURANCE
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9.1 Claims Other than Professional Liability.  ESCO shall defend, indemnify, save, and hold harmless
the State of Oregon and Owner, its officers, agents, and employees, from and for all claims, suits,
actions, losses, damages, liabilities, costs and expenses of whatsoever nature resulting from, arising
out of, or relating to the negligent, grossly negligent, reckless, intentional or other tortuous or
wrongful acts, errors or omissions of ESCO or its subconsultants, partners, joint-venturers,
subcontractors, officers, agents or employees acting under or pursuant to this Contract or any
supplement or amendment hereto.

9.2 Claims for Professional Liability.  ESCO shall defend, indemnify, save, and hold harmless the State
of Oregon and Owner, its officers, agents, and employees, from and for all claims, suits, or actions
arising out of the professionally negligent acts, errors or omissions of ESCO or its subconsultants,
partners, joint-venturers, subcontractors, officers, agents, or employees in performance of
professional services under or pursuant to this Contract or any supplement or amendment hereto.

9.3 Insurance, General.  Before commencing any work under this Contract, ESCO shall provide, and
shall file with Owner satisfactory proof of all insurance coverage required under this Contract.
During the term of this Contract, ESCO shall maintain in full force, at its own expense, from
companies licensed to do business in Oregon, each insurance coverage noted below:

A. Workers' Compensation - All employers, including ESCO, that employ subject workers who
work under this Contract in the State of Oregon shall comply with ORS 656.017 and provide the
required Oregon workers’ compensation coverage, unless such employers are exempt under
ORS 656.126.  The ESCO shall ensure that each of its subconsultants and subcontractors
complies with these requirements.

B. General Liability –ESCO shall secure Commercial General Liability insurance with a
combined single limit of not less than $1,000,000 each occurrence/$2,000,000 annual aggregate
for bodily injury and property damage.  It shall include personal injury coverage and contractual
liability coverage for the indemnity provided under this Contract.

C. Automobile Liability – ESCO shall secure Automobile Liability insurance with a combined
single limit of not less than $1,000,000 each occurrence/$2,000,000 annual aggregate for bodily
injury and property damage, including coverage for all owned, hired, or non-owned vehicles, as
applicable.  This coverage may be written in combination with the Commercial General
Liability Insurance.

D. Professional Liability/Errors & Omissions - ESCO shall provide the Owner with proof of
coverage for Professional Liability/Errors & Omissions insurance covering any damages caused
by any negligent error, omission, or any act for the Project, its Plans, Specifications, drawings
and Project manual, and all related work product of ESCO.  The policy may be either a practice
based policy or a policy pertaining to the specific Project.  Professional Liability insurance to be
provided shall have a combined single limit of not less than $1,000,000/$2,000,000 annual
aggregate.

E. “Tail” Coverage.  If any of the required liability insurance is arranged on a "claims made"
basis, "tail" coverage will be required at the completion of this Contract for a duration of 24
months or the maximum time period available in the marketplace if less than 24 months.  ESCO
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will be responsible for furnishing certification of "tail" coverage as described or continuous
"claims made" liability coverage for 24 months following completion.  Continuous "claims
made" coverage will be acceptable in lieu of "tail" coverage provided its retroactive date is on or
before the effective date of this Contract.  This will be a condition of the Final Acceptance of
Services and Related Warranty, if any.

F. Certificate of Insurance.  Prior to the signature by the Owner to this Contract, ESCO shall
furnish to the appropriate university official Certificates of Insurance as evidence of the
insurance coverages required under this Contract, together with copies of all endorsements
required herein.  The certificate(s) shall provide that the insurance policies have been
endorsed/amended so that the insurance company or companies shall give a 30-calendar day
notice (without reservation) to the Owner if the applicable policy is canceled or materially
changed, or if the aggregate limits have been reduced.  The certificate(s) should state specifically
that the insurance is provided for this Contract.  Insuring companies are subject to acceptance by
the Owner.

G. Additional Insureds.  The Certificates of Insurance, except for Workers' Compensation and
Professional Liability/Errors & Omissions, shall provide that the policies have been
endorsed/amended so that the State of Oregon, the State Board of Higher Education, Oregon
State University, and their officers, and employees are Additional Insureds with respect to the
ESCO's services to be provided under this Contract.

SECTION 10. ACCESS TO RECORDS

ESCO shall maintain all fiscal records relating to this Contract in accordance with generally accepted
accounting principles.  In addition, ESCO shall maintain any other records pertinent to this Contract
in such a manner as to clearly document ESCO’s performance.  ESCO acknowledges and agrees that
Owner, the Oregon Secretary of State, and the federal government and their duly authorized

representatives shall have access to such fiscal records and other books, documents, papers, plans and
writings of ESCO that are pertinent to this Contract to perform examinations and audits and make
excerpts and transcripts.  ESCO shall retain and keep accessible all such fiscal records, books,
documents, papers, plans, and writings for a minimum of three (3) years, or such longer period as may
be required by applicable law, following final payment and termination of this Contract, or until the
conclusion of any audit, controversy or litigation arising out of or related to this Contract or the
Contract, whichever date is later.  ESCO will provide full access to such documents in preparation for
and during any such audit, controversy or litigation.

SECTION 11. COMPLIANCE WITH APPLICABLE LAW

ESCO shall comply with all federal, state, county, and local laws, regulations, executive orders and
ordinances applicable to the work under this Contract.  ESCO specifically agrees to comply with all
applicable requirements of federal and state civil rights and rehabilitation statues, rules and
regulations.  ESCO also shall comply with the Americans with Disabilities Act of 1990 (Pub L No.
101-336), ORS 659.425, and all regulations and administrative rules established pursuant to those
laws.  Failure or neglect on the part of ESCO to comply with any or all such laws, ordinances, rules,
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and regulations shall not relieve ESCO of these obligations nor of the requirements of this Contract.
ESCO further agrees to make payments promptly when due, to all persons supplying to such ESCO
labor or materials for the performance of the services and Work to be provided under this Contract;
pay all contributions or amounts due the Industrial Accident Fund for such persons incurred in the
performance of this Contract; not permit any lien or claim to be filed or prosecuted against the State
on account of any labor or material furnished; and pay to the Department of Revenue all sums
withheld from employees pursuant to ORS 316.167.  If ESCO fails or refuses to make any such
payments required herein, the appropriate official of the Owner may pay such claim and then the
Owner may seek reimbursement from the ESCO.  Any payment of a claim in the manner authorized
in this Section shall not relieve ESCO from obligation with respect to any unpaid claims.

Section 504 of the Rehabilitation Act of 1973, the Americans with Disabilities Act and the
applicable building codes require all new construction to be totally accessible to people with
physical limitations.  Owner expects that all spaces in designs for new facilities and in remodel
projects will be accessible to people with physical limitations.

SECTION 12 MEDIATION

ESCO and Owner, in an effort to resolve any conflicts that may arise during the design or
construction of the Project or following the completion of the Project, agree that all disputes
between them arising out of or relating to this Contract or any amendments hereto, shall be
submitted to non-binding mediation unless the Parties mutually agree otherwise.  ESCO further
agrees to include a similar provision in all agreements with subconsultants or subcontractors
retained for the Project, thereby providing for mediation as the primary method for dispute
resolution between the Parties to those agreements.  All Parties agree to exercise their best effort in
good faith to resolve all disputes in mediation.

SECTION 13. TERMINATION OF AGREEMENT

13.1 The Owner and ESCO, by mutual written agreement, may terminate this Contract at any time.
The Owner and ESCO also agree that the additional termination rights and remedies provided
in Section 5 of Division 2 of this Contract and in Sections 5 and 7 of Division 3 of this
Contract are in addition to those provided in this Section 13.

13.2 Owner may terminate this Contract, in whole or in part, immediately upon notice to ESCO, or
at such later date as Owner may establish in such notice, upon the occurrence of any of the
following events:

13.2.1 Owner fails to receive funding, appropriations, limitations or other expenditure
authority for this Project at levels sufficient to pay for ESCO’s services.

13.2.2 Federal or state laws, regulations or guidelines are modified or interpreted in such a
way that either the Services performed under this Contract are prohibited or Owner is
prohibited from paying for such services from the planned funding source;
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13.2.3 ESCO commits any material breach or is in default of any covenant, warranty
obligation or agreement under this Contract, fails to perform the services under this
Contract within the time specified herein or any extension thereof, or so fails to
perform the services as to endanger ESCO’s performance under this Contract in
accordance with its terms, and such breach, default or failure is not cured within 10
business days after delivery of Owner’s notice, or such longer period of cure as
Owner may specify in such notice.

13.2.4 Any representation or warranty furnished by ESCO in this Contract is false or
misleading in any material respect when made; or

13.2.5 ESCO (including all subconsultants and subcontractors) fails to obtain or maintain
licensure and certificates required by law or otherwise pursuant to the terms of this
Contract;

13.2.6 ESCO (a) applies for or consents to the appointment or possession by, a receiver,
custodian, trustee, or liquidator of ESCO or all or substantially all of its property, (b)
admits in writing its inability, or is unable, to pay its debts as they become due, (c)
makes a general assignment for the benefit of its creditors, (d) commences a voluntary
case under the Federal Bankruptcy Code (as now or hereafter in effect), (e) is
adjudicated bankrupt or insolvent, (f) files a petition seeking to take advantage of any
other law relating to bankruptcy, insolvency, reorganization, liquidation, winding-up, or
composition or adjustment of debts, (g) acquiesces in writing to, any petition filed
against it in an involuntary case under the Federal Bankruptcy Code (as now or
hereafter in effect), or (h) takes any corporate action for the purpose of effecting any of
the foregoing; or

13.2.7 A proceeding or case is commenced, without the application or consent of ESCO, in
any court of competent jurisdiction, seeking (a) the liquidation, dissolution or winding-
up, or the composition or readjustment of debts, of ESCO, (b) the appointment of a
receiver, custodian, trustee, liquidator, or the like of ESCO or of all or any substantial
part of its assets, or (c) similar relief in respect to ESCO under any law relating to
bankruptcy, insolvency, reorganization, liquidation, winding-up, or composition or
adjustment of debts, and such proceeding or case continues undismissed, or an order,
judgment, or decree approving or ordering any of the foregoing is entered and continues
unstayed and in effect for a period of 20 consecutive days, or an order for relief against
ESCO is entered in an involuntary case under the Federal Bankruptcy Code (as now or
hereafter in effect); or

13.2.8 Any change in ownership or control of ESCO without the prior approval of Owner,
which consent shall not be unreasonably withheld.

13.3 The ESCO may terminate this Contract, in whole or in part, upon the occurrence of the
following events:
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13.3.1 Any failure by the Owner to pay ESCO any sum due hereunder for a period of more
than thirty (30) days after written notification by the ESCO that Owner is delinquent
in making payment, provided that the ESCO is not in default in its performance
under the terms of this Contract; or

13.3.2 Any other material failure by the Owner to perform or comply with the terms and
conditions of this Contract, including breach of any of Owner’s representations
contained in this Contract, provided that such failure continues for thirty (30) days
after notice to Owner demanding that such failure to perform be cured or if cure
cannot be effected in thirty (30) days, Owner shall be deemed to have cured the
default if it commences a cure within fifteen (15) days after said notice and diligently
pursues cure thereof.

13.4   REMEDIES UPON TERMINATION

13.4.1 Remedies upon Termination by Owner.  In the event of a termination pursuant to
Sections 13.2.1 or 13.2.2 above, the Owner, using the schedule of hourly charges
and limitations provided by ESCO shall compensate ESCO for all services
performed prior to the termination date, together with reimbursable expenses then
due, and such amounts shall immediately become due and payable as of the effective
date of the termination.

13.4.2 In the event of a termination under Section 13.2 above, the Owner shall have any
remedy available to it under this Contract or at law or in equity.  Such remedies are
cumulative, and may be pursued separately, collectively and in any order.

13.4.3 In the event of any termination under Sections 13.1, 13.2 or 13.3 above, ESCO shall
immediately cease performance of services under this Contract, unless Owner
expressly directs otherwise in the notice of termination, and shall provide to the
Owner all Plans, Specifications, CAD drawings on diskettes, mylar drawings, and all
documents, information, works-in-progress, Work Product or other property that are
or would be deliverables had this Contract been completed.

13.4.4 In the event of any termination under Sections 13.1, 13.2 or 13.3 above, ESCO shall
remain responsible to the Owner for the quality of its Work Product, Work and
services performed prior to termination.

13.5 Limitation of Liabilities. EXCEPT FOR LIABILITY ARISING UNDER OR RELATED TO
INTENTIONAL OR RECKLESS ACTS OR OMISSIONS, OR GROSS NEGLIGENCE,
NEITHER PARTY SHALL BE LIABLE FOR (i) ANY INDIRECT, INCIDENTAL,
CONSEQUENTIAL OR SPECIAL DAMAGES UNDER THE CONTRACT OR (ii) ANY
DAMAGES OF ANY SORT ARISING SOLELY FROM THE TERMINATION OF THIS
CONTRACT IN ACCORDANCE WITH ITS TERMS.

SECTION 14. FOREIGN CONTRACTOR
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If ESCO is not domiciled in or registered to do business in the State of Oregon, ESCO shall
promptly provide to the Oregon Department of Revenue and the Secretary of State Corporation
Division all information required by those agencies relative to this Contract.  ESCO shall
demonstrate its legal capacity to perform the Services under this Contract in the State of Oregon
prior to entering into this Contract.

SECTION 15 EMPLOYMENT STATUS

15.1. ESCO shall perform all required Services as an independent contractor.  Although Owner
reserves the right (i) to determine (and modify) the delivery schedule for the Services to be
performed and (ii) to evaluate the quality of the completed performance, ESCO, not Owner,
is responsible for determining the appropriate means and manner of performing the Services.

15.2. ESCO is not an officer, employee, or agent of the State or Owner as those terms are used in
ORS 30.265.

15.3. ESCO is not a contributing member of the Public Employee's Retirement System and will be
responsible for any federal or state taxes applicable to any compensation or payments paid to
ESCO under this Contract, and will not be eligible for any benefits from these contract
payments of federal Social Security, unemployment insurance or worker's compensation,
except as a self-employed individual.  If this payment is to be charged against federal funds,
ESCO certifies that it is not currently employed by the federal government.

SECTION 16 SEVERABILITY

The Parties agree that if any term or provision of this Contract is declared by a court of competent
jurisdiction to be illegal or in conflict with any law, the validity of the remaining terms and
provisions shall not be affected, and the rights and obligations of the Parties shall be construed and
enforced as if the Contract did not contain the particular term or provision held to be invalid.

SECTION 17 NOTICE

Except as otherwise expressly provided in this Contract, any notices to be given hereunder shall be
given in writing by personal delivery, facsimile, or mailing the same, postage prepaid, to ESCO or
Owner at the address or number set forth below, or to such other addresses or numbers as either
Party may hereafter indicate pursuant to this Section.  Any notice so addressed and mailed shall be
deemed to be given five (5) calendar days after the date of mailing.  Any notice delivered by
facsimile shall be deemed to be given when receipt of the transmission is generated by the
transmitting machine.  To be effective against Owner, such facsimile transmission must be
confirmed by telephone notice to Owner’s Representative named below.  Any notice by personal
delivery shall be deemed to be given when actually delivered.  Regular, day-to-day communications
between the Parties may be transmitted through one of the methods set forth above, in person, by
telephone, by e-mail, or by other similar electronic transmission.

Representatives for the ESCO and the Owner for purposes of notice and for other specific purposes
provided for under this Contract are:
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ESCO:                                                                             Telephone:                        

Address: ...........................................................

Owner: Henry Alaman, Project Manager.             Telephone:  541-737-4762

Address: Facilities Services, OSU, 100 Adams Hall, Corvallis OR  97331-2001.

SECTION 18 FORCE MAJEURE

Neither party shall be held responsible for delay or default caused by fire, riot, acts of God, war or
any other cause which is beyond such party's reasonable control.  Each party shall, however, make
all reasonable efforts to remove or eliminate such a cause of delay or default and shall, upon the
cessation of the cause, diligently pursue performance of its obligations under the Contract.

SECTION 19 NO WAIVER

The failure of the Owner to enforce any provision of this Contract shall not constitute a waiver by
the Owner of that or any other provision.

SECTION 20 CONFIDENTIALITY.

ESCO shall maintain the confidentiality of information of Owner, unless withholding such
information would violate the law, create the risk of significant harm to the public or prevent ESCO
from establishing a claim or defense in an adjudicatory proceeding.  ESCO shall require its
subconsultants and subcontractors to execute similar agreements to maintain the confidentiality of
information of Owner.

SECTION 21 CONFLICT OF INTEREST

Except with Owner’s prior written consent, ESCO shall not engage in any activity, or accept any
employment, interest or contribution that would or would reasonably appear to compromise ESCO’s
professional judgment with respect to this Project, including without limitation, concurrent
employment on any project in direct competition with the Project, and will provide copies of any
such agreements within ten (10) days of the full execution of such agreements.

SECTION 22 SURVIVAL

All rights and obligations shall cease upon termination or expiration of this Contract, except for the
rights and obligations set forth in Sections 5-OWNERSHIP AND USE OF WORK PRODUCT; 6-
ESCO REPRESENTATIONS and WARRANTIES; 7-OWNER REPRESENTATION AND
WARRANTIES; 9-INDEMNIFICATON INSURANCE; 10-ACCESS TO RECORDS; 13-
TERMINATION OF CONTRACT (INCLUDING THE TERMINATION RIGHTS AND
REMEDIES UNDER DIVISION 2 AND DIVISION 3); 20 CONFIDENTIALITY, 22
SURVIVAL, and 26-GOVERNING LAW; VENUE; CONSENT TO JURISDICTION.
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SECTION 23 COUNTERPARTS

This Contract may be executed in several counterparts, all of which when taken together shall
constitute one Contract binding on all Parties, notwithstanding that all Parties are not signatories to the
same counterpart.  Each copy of the Contract so executed shall constitute an original.

SECTION 24 THIRD PARTY BENEFICIARIES

Owner and ESCO are the only parties to this Contract and are the only parties entitled to enforce its
terms.  Nothing in this Contract gives, is intended to give, or shall be construed to give or provide
any benefit or right, whether directly, indirectly or otherwise, to third persons unless such third
persons are individually identified by name herein and expressly described as intended beneficiaries
of the terms of this Contract.

SECTION 25 SUCCESSORS AND ASSIGNS

The provisions of this Contract shall be binding upon and shall inure to the benefit of the Parties
and their respective successors and assigns.  After the original Contract is executed, ESCO shall not
enter into any new agreements for any of the services scheduled under this Contract or assign or
transfer any of its interest in or rights or obligations under this Contract, without Owner’s prior
written consent.  In addition to any provisions Owner may require, ESCO shall include in any
permitted agreement under this Contract a requirement that ESCO be bound by Sections 5-
OWNERSHIP AND USE OF WORK PRODUCT; 9-INDEMNIFICATON INSURANCE;
10-ACCESS TO RECORDS); 11-COMPLIANCE WITH APPLICABLE LAW; 12-
MEDIATION; 13-TERMINATION OF CONTRACT (INCLUDING THE TERMINATION
RIGHTS AND REMEDIES UNDER DIVISION 2 AND DIVISION 3); 14-FOREIGN
CONTRACTOR; 15-EMPLOYMENT STATUS; 19-NO WAIVER; 26-GOVERNING LAW;
VENUE; CONSENT TO JURISDICTION and 27-AUTHORITY OF SIGNATORY/TAX
COMPLIANCE CERTIFICATION OF THIS CONTRACT.

SECTION 26 GOVERNING LAW; VENUE; CONSENT TO JURISDICTION

This Contract shall be governed by and construed in accordance with the laws of the State of Oregon
without regard to principles of conflicts of law.  Any claim, action, suit or proceeding (collectively
“Claim”) between Owner and ESCO that arises from or relates to this Contract shall be brought and
conducted solely and exclusively within the Circuit Court of Marion County for the State of Oregon;
provided, however, if a Claim must be brought in a federal forum, it shall be brought and conducted
solely and exclusively within the United States District Court for the District of Oregon.  In no event
shall this Section be construed as a waiver by the State of Oregon of any form of defense or immunity,
whether based on sovereign immunity, governmental immunity, immunity based on the Eleventh
Amendment to the United States Constitution or otherwise.  ESCO, BY EXECUTION OF THIS
CONTRACT, HEREBY CONSENTS TO THE IN PERSONAM JURISDICTION OF SAID
COURTS.

SECTION 27 AUTHORITY OF SIGNATORY; TAX COMPLIANCE CERTIFICATION
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By signature on this Contract, the undersigned authorized representative of ESCO, as required by
ORS 305.385(6), hereby certifies, under penalty of perjury, that ESCO is not, to the best of the
undersigned's knowledge, in violation of any Oregon tax laws.  For purposes of this certification,
"Oregon tax laws" are those tax laws listed in ORS 305.380(4), namely ORS Chapters 118, 314,
316, 317, 318, 320, 321 and 323 and Sections 10 to 20, Chapter 533, Oregon Laws 1981, as
amended by Chapter 16, Oregon Laws 1982 (first special session); the elderly rental assistance
program under ORS 310.630 to 310.706; and any local tax laws administered by the Oregon
Department of Revenue under ORS 305.620.

SECTION 28.  RECYCLED PRODUCTS CERTIFICATION.

ESCOs shall use recyclable products to the maximum extent economically feasible in the
performance of the services and Work set forth in this Contract.  By executing this Contract, the
undersigned duly authorized representative of the ESCO certifies that the products, if any, offered
in this proposal contain the minimum recycled product percentages required by ORS 279.545.

SECTION 29.  MERGER CLAUSE

THIS CONTRACT AND ATTACHED EXHIBITS CONSTITUTE THE ENTIRE
AGREEMENT BETWEEN THE PARTIES ON THE SUBJECT MATTER HEREOF.  THERE ARE
NO UNDERSTANDINGS, AGREEMENTS, OR REPRESENTATIONS, ORAL OR WRITTEN,
NOT SPECIFIED HEREIN REGARDING THIS CONTRACT.  NO AMENDMENT, CONSENT, OR
WAIVER OF TERMS OF THIS CONTRACT SHALL BIND EITHER PARTY UNLESS IN
WRITING AND SIGNED BY ALL PARTIES.  ANY SUCH AMENDMENT, CONSENT, OR
WAIVER SHALL BE EFFECTIVE ONLY IN THE SPECIFIED INSTANCE AND FOR THE
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DIVISION 2
PHASE I

TECHNICAL ENERGY AUDIT, PART A

 1. COMMENCEMENT DATE:  As provided in Section 4.2 of Division 1 of this Contract, the
Technical Energy Audit, Part A (which is the subject of this Division 2 of this Contract) shall
commence on the date Owner issues a Notice to Proceed for this Phase 1, Part A.

 2. SUBSTANTIAL COMPLETION (DELIVERY OF AUDIT DUE):  ESCO shall perform the
technical energy audit contemplated by this Division 2 of this Contract (the “Audit Part A”) in
accordance with the statement of work (“Statement of Work”) described at Section 6 below.  ESCO
agrees to complete the Audit Part A and present to Owner a final Audit Part A within ______ (__)
business days from Owner’s issuance of the Notice to Proceed for this Audit Part A.

 3. DEFINITIONS.  The key terms used in this Division 2, are set forth at Section 1 of Division 1 of
this Contract, and in the body of this Division 2.

 4. CONTRACT DOCUMENTS.  For the purposes of the contractual obligations set forth in this
Division 2, all of the Contract Documents described at Section 2 of Division 1 are hereby incorporated
by this reference.

 5. COMPENSATION
5.1 The following terms provide the basis upon which Owner will pay to ESCO a Fixed Fee (“Fee”)

for ESCO’s delivery of a satisfactory Audit Part A.  The sum of $______________ will be due to
the ESCO from Owner, subject to the remaining provisions of this Section 5.

5.2 If the Owner accepts the Audit Part A, but fails to authorize the Phase I, Audit Part
B, Project Development Plan under Division 3 of this Contract, or fails to issue a
Notice to Proceed for that Phase I, Audit Part B, Project Development Plan, or fails
to enter into the Phase II Design and Construction Contract (Exhibit A to this
Contract) with the ESCO within thirty (30) business days after Owner accepts the
Audit Part A, Owner shall pay the ESCO the Audit Part A Fee (Section 5.1 above)
and this Contract shall terminate, without any further liability to either party.

5.3 Owner reserves the right to terminate this Contract for convenience.  Should the
Owner, during the performance of the Audit Part A, terminate this Contract for
convenience by providing written notice thereof to the ESCO, Owner shall pay to
ESCO a percentage (equal to the percentage of the completion of the Statement of
Work (Section 6 of this Division 2), that is accepted by Owner) of the Audit Part A
Fee (Section 5.1 above).

5.4 Should the ESCO determine at any time during the performance of the Audit Part A
that sufficient savings cannot be attained to meet Owner’s terms as set forth in
Owner’s RFP, the ESCO may terminate this Contract by written notice to the Owner.
In this event, Owner shall have no obligation to pay, in whole or in part, the Audit
Part A Fee, the Technical Energy Audit, Part B Project Development Plan Fee under
Division 3 of this Contract, any amount for the Phase II Design and Construction
Contract, any amount for Phase III of the Project, or any other amount otherwise due
under or this Contract or the Phase II Design and Construction Contract.
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5.5 The termination rights and remedies in this Section 5 are in addition to those
provided in Section 13 of Division 1 of this Contract and Section 5.5 of Division 3 of
this Contract.

 6. STATEMENT OF WORK.  ESCO agrees that the Audit Part A shall include all items of energy
related services or Work (described variously as “Energy Efficiency Measures” or “EEMs”), and
related non-energy services or Work set forth in Section 6.10 below, which services or Work shall form
the basis of the Statement of Work related to the Technical Energy Audit, Part B Project Development
Plan (Division 3), and Phases II and III of this Contract.  The Audit shall include the following items of
services/Work:
6.1 ESCO shall establish allowable cost and savings factors for energy related services/Work for

consideration by Owner as follows:
6.1.1 Savings estimates may include:

6.1.1.1. Energy, water and operational savings.
6.1.1.1. Savings resulting from fuel switching.
6.1.1.2. Outside labor cost savings, including maintenance contracts

6.1.1.4. Other out-of-pocket cash savings identified by the ESCO and specifically
approved by the Owner.

6.1.2. Savings estimates shall not include:
6.1.2.1. Owner material/commodity savings, including scheduled replacement of parts
6.1.2.1. Owner in-house labor costs
6.1.2.2. Maintenance savings
6.1.2.3. Owner deferred maintenance cost

6.2 ESCO shall collect data and background information from Owner concerning
Facility operation and energy use for the most recent two years prior to the
Commencement Date of this Contract. Data collection shall include without
limitation, the following:

• Facility area (square footage)
• Construction date of Facility and major additions thereto
• Utility company invoices
• Occupancy and usage information
• Description of all energy-consuming or energy-saving equipment used in the Facility, as

available
• Description of energy management procedures utilized in the Facility
• Description of any energy-related improvements made or currently being implemented
• Description of any changes in structure of the Facility or energy-using or water-using

equipment
• Description of future plans regarding Facility modifications or equipment modifications and

replacements
• Plans and Specifications, as available (may include mechanical, plumbing, electrical,

building automation and temperature controls, structural, architectural, modifications, and
remodel Plans and Specifications related to the Facility.)

• Original construction submittals, shop drawings, balancing reports, commissioning reports,
and factory data (Specifications, pump curves, etc.), as available

• Operating engineer logs, maintenance work orders, etc., as available
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• Records of maintenance expenditures on energy-using equipment, including service
contracts, as available

• Prior energy audits or studies
6.3 Owner agrees to work diligently to furnish ESCO, upon request, accurate and complete data and

information, to the extent reasonably available.  Where information is not available from Owner,
ESCO shall make a diligent effort to collect such information through the Facility inspection, staff
interviews, and utility company interviews.  ESCO agrees to work diligently to assess the validity
of the information provided and to confirm or correct the information as needed.

6.4 ESCO shall perform an inspection survey of the Facility that will include the following:
6.4.1 Interviews with the Facility Manager, Maintenance Staff or others regarding:

• Facility operation, including energy management procedures
• Equipment maintenance program and problems

• Comfort problems and requirements

• Equipment reliability

• Projected equipment needs

• Occupancy and use schedules for the Facility and specific equipment

• Facility improvements, past and planned

6.4.2 Inspections of the major energy-using equipment at the Facility, including equipment related
to:
• Lighting (indoor and outdoor)
• Heating and heat distribution systems
• Cooling systems
• Automatic temperature control systems
• Air distribution systems
• Outdoor ventilation systems
• Exhaust systems
• Hot water systems
• Electric motors, transmission and drive systems
• Special systems (computer equipment, etc.)
• Other energy using systems
• Water consuming systems (cooling towers, restroom fixtures, water fountains, etc.)

6.3.3 Performance of surveys outside of normal business hours, including "late-night" or
weekend surveys if ESCO deems them necessary (but only with the approval and escort of
the Owner).

6.3.4 Diligent performance of the services under this Section 6.4 to assess the validity of
information provided and to confirm or correct the information as needed.

6.3.5 Owner will allow ESCO reasonable access to Facility staff to ensure understanding of
existing systems.

6.5. ESCO shall establish base year consumption and end use consumption estimates.  In completing
these services, ESCO shall perform the following tasks:

6.5.1 Examine utility bills for the past 24 months and establish base year consumption for
electricity, gas, water, etc. in terms of energy units (kWh, kW, ccf, therms, gallons, or other
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units used in bills) and in terms of dollars.  Describe the process used to determine the base
year (averaging, selecting most representative contiguous 12 months, etc.).  Consult with
Facility personnel to account for and compensate for any anomalous billings that could
skew the base year numbers;

6.5.2 Estimate loading, usage and/or hours of operation for all major end uses representing over
five percent of total Facility consumption including, but not limited to:
• Lighting
• Heating
• Cooling
• HVAC motors (fans and pumps)
• Plug loads
• Other/miscellaneous

6.6 ESCO shall analyze each EEM as follows:
6.6.1 ESCO shall consider technologies in a comprehensive manner, including, but not limited

to: lighting systems; heating, ventilating, air conditioning equipment, and distribution
systems; controls systems; renewable energy systems; building envelope; motors; kitchen
equipment; pools; or other special equipment.

6.6.2 For each EEM, ESCO shall use its best judgment regarding the employment of
instrumentation and recording duration so as to achieve an accurate and faithful
characterization of energy use.

6.7 ESCO shall prepare a preliminary analysis of potential energy efficiency measures (EEMs) as
follows:

6.7.1 ESCO shall identify EEMs which appear in the judgment of the ESCO to be cost effective
and therefore warrant detailed analysis.

6.7.2 For each EEM, ESCO shall prepare a preliminary estimate of energy cost savings including
a description of analysis methodology, supporting calculations and assumptions used to
estimate savings.  ESCO shall use current energy costs and those expected in five years to
provide a range of potential energy savings.

6.7.3 Where loading or usage are highly uncertain (including variable loads such as cooling),
ESCO will use its best judgment or take direction from the Owner to use spot
measurements or short-term monitoring.

6.7.4 ESCO shall identify EEMs that ESCO evaluated but does not recommend and shall explain
its basis for rejecting these measures.

6.7.5 Potential EEMs shall address the following:
• Comfort and maintenance issues
• Energy use, loads, proper sizing, efficiencies and hours of operation
• Current operating condition
• Remaining useful life of equipment to be replaced
• Implications of system replacement
• Hazardous materials and other environmental concerns associated with EEMs
• Owner’s future plans for equipment replacement or Facility renovations
• Facility operation and maintenance procedures that could be affected.

6.8 ESCO shall prepare a summary including the following:
• Information from Owner contacts.
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• Summary table of recommended EEMs, with the estimated design and construction costs for
each EEM, annual maintenance costs, the first year cost avoidance (in dollars and energy units),
and annual energy savings.

• Summary of annual retrofit energy use and costs related to base year use and costs.
• Calculation of annual savings expected if all recommended EEMs are implemented at

current energy rates and those expected in five years.
• General description of the existing Facility and its mechanical and electrical systems.
• Discussion of EEMs considered but not investigated in detail.
• Preliminary analysis of applicable regulations including a code analysis as they pertain

to the EEMs.
• Complete appendices including identification of data used to prepare analyses and data

collection methods.
• Proposed Project schedule showing significant milestones.
• Conclusions and recommendations.

6.9 ESCO shall provide a written description of each recommended EEM including:
6.9.1 General description.
6.9.2 Existing conditions.
6.9.3 Recommendations.  Include a discussion of Facility operations and maintenance

implications of EEM installation/implementation.
6.9.4 Base year consumption and a description of how it was established.
6.9.5 Savings calculations

6.9.5.1 Base year energy use and cost.
6.9.5.2 Post-retrofit energy use and cost.
6.9.5.3 Savings estimates including analysis methodology, supporting calculations and

assumptions used.
6.9.5.4 Savings estimates must be limited to savings allowed by the Owner as described above.
6.9.5.5 Percent cost-avoidance projected.
6.9.5.6 Describe impact of energy rate increases (those expected in five years).
6.9.5.7 Explanation of how savings duplication or interaction between retrofit options is

avoided
6.9.5.8 Operational savings, including calculations and descriptions
6.9.5.9 A computer simulation will not be used as part of Audit Part A.  It may be used as part

of Audit Part B if requested by Owner or recommended by ESCO.
6.9.5.10 Calculations, formulas, assumptions and key data shall be stated.
6.9.5.11 Preliminary measurement and verification plan, which shall describe how each EEM

is to be measured and verified (e.g., stipulated by contract, utility bill analysis, end-
use measurement and calculation, etc.)

6.10 ESCO shall account for non-energy related work, which shall include the following:
6.10.1 The non-energy related work shall include the items listed in Section 11 of the Technical

Energy Profile (Attachment A to the RFP), as well as _________________ (other items if
not referenced in the Technical Energy Profile).

6.10.2 ESCO shall provide a description of the work required for each item in Section 6.10.1
above.

6.10.3 ESCO shall provide a design and construction cost estimate for each item in Section 6.10.1
above, and a total design and construction cost estimate for all the items in Section 6.10.1
above.
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6.10.4 Preliminary analysis of applicable regulations including a code analysis as they pertain to
the Project.

6.10.5 The ESCO shall integrate the non-energy related work requested by the Owner, into the
Project.  It is the intent of the Owner to accomplish the energy related work and the non-
energy related work as one complete Project.

6.9 ESCO shall develop recommendations, estimated costs and/or cost reductions, and life cycle cost
analyses for incorporating sustainable practices into the Project.  Such practices may include the
following:

• Construction debris reuse and/or recycling
• Purchasing products that are made from environmentally attractive materials, are

available locally, reduce environmental impacts during construction and building operation,
and that contribute to a safe, healthy indoor environment.

6.10 ESCO shall meet with Owner to:
6.10.1 Review the energy related services/Work proposed in Section 6.8, and assemble a package

of options compatible with Owner's budget and to establish Facility improvement goals to
be carried forward into the Technical Energy Audit, Part B Project Development Plan;

6.10.2 Review the non-energy related services/Work and describe a package compatible with the
Owner's budget and Facility improvement goals;

6.10.3 Describe the interrelationship of the energy and non-energy related services/Work in the
Project.

6.13 ESCO shall record revisions to the Audit Part A as requested and approved by Owner.  These
revisions will be retained for use in the Technical Energy Audit Project, Part B Project
Development Plan.

6.14 ESCO shall prepare a Project Cost estimate based on the Owner-selected energy and non-energy
related services/Work.  This estimate shall be done in a format agreed upon by the ESCO and the
Owner.  The estimate shall include but not be limited to the following:

6.14.1 Contract Price including the following:
6.14.1.1 Guarantee Maximum Price comprised of the following items:

6.14.1.1.1 The ESCO Fee
6.14.1.1.2 A not to exceed contingency
6.14.1.1.3 Project management/Construction management costs
6.14.1.1.4 Performance bond and Payment bond costs
6.14.1.1.5 Permit costs
6.14.1.1.6 Contractor/vendor estimates for labor, materials, equipment; include special

provisions, overtime, etc., as needed to accomplish the Work after normal
working hours with minimum disruption to the operations of the Facility.

6.14.1.1.7 Environmental costs or benefits (disposal, avoided emissions, handling of
hazardous material, etc.)

6.14.1.1.8 Other costs/fees
6.14.1.2 Technical Energy Audit, Part B Project Development Plan Fee
6.14.1.3 Construction Documents Fee
6.14.1.4 Systems Start-up and Commissioning Fee
6.14.1.5 Training Services Fee
6.14.1.6 Measurement and Verification Services Fee
6.14.1.7 Energy Savings Guarantee Fee
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6.15 Note that ESCO and Owner must negotiate all markups and costs prior to
proceeding with Phase II of the ESPC.
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DIVISION 3
PHASE I

TECHNICAL ENERGY AUDIT, PART B
PROJECT DEVELOPMENT PLAN

1. COMMENCEMENT DATE:  As provided in Section 4.2 of Division 1 of this Contract, the
Phase I, Technical Energy Audit, Part B, Project Development Plan (which is the subject of
this Division 3 of this Contract) shall commence on the date Owner issues a Notice to
Proceed for this Phase I, Part B, Project Development Plan.

2. SUBSTANTIAL COMPLETION (DELIVERY OF PART B PROJECT DEVELOPMENT
PLAN DUE):  _____________________________. ESCO shall perform and provide the
Technical Energy Audit, Part B Project Development Plan (the “Project Development Plan”)
contemplated by this Division 3 of this Contract in accordance with the scope of work
(“Scope of Work”) described at Section 6 below.  ESCO agrees to complete the Project
Development Plan and present to Owner a final Project Development Plan within ________
business days from Owner’s issuance of the Notice to Proceed for this Phase of this Contract.

3. DEFINITIONS.  The key terms used in this Division 3, are defined and set forth in this
Division 3 and at Section 1 of Division 1 of this Contract.

4. CONTRACT DOCUMENTS.  For the purposes of the contractual obligations set forth in this
Division 3, all of the Contract Documents described at Section 2 of the Division 1 are hereby
incorporated by this reference.

5. COMPENSATION
5.1 The following terms provide the basis upon which Owner will pay to ESCO a Fixed Fee

(“Project Development Plan Fee”) for ESCO’s delivery of a satisfactory Project
Development Plan. The sum of $____________ will be due to the ESCO from Owner,
subject to the remaining paragraphs of this Section 5 and the other provisions of this
Contract.  If at the time Owner and ESCO enter into this Contract they are unable to
determine or agree to the amount of the Project Development Plan Fee, they agree to
negotiate in good faith and use their best efforts to reach an agreement respecting the
amount of the Project Development Plan Fee during or after the Audit Part A Phase.  If
Owner and ESCO then reach an agreement respecting the amount of the Project
Development Plan Fee, the amount will be added to this Contract by means of a signed
amendment to this Contract.  If the parties are unable to reach an agreement regarding the
amount of the Project Development Plan Fee before or within a reasonable period of time
(under the circumstances then existing) after the ESCO’s completion of the Audit Part A,
this Contract shall be terminated as provided in Section 5.2 of Division 2, if the Audit
Part A was accepted by Owner, or as provided in Section 5.3 of Division 2 if Owner’s
termination occurs before completion or acceptance of the Audit Part A.

5.2 If the Owner accepts the Project Development Plan, but fails to enter into the Phase II
Design and Construction (Exhibit A to this Contract) with the ESCO within thirty (30)
business days after Owner accepts the Project Development Plan, Owner shall pay to the
ESCO the Project Development Plan Fee (Section 5.1 above) and this Contract shall
terminate, without any further liability to either Party.
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5.3 Owner reserves the right to terminate this Contract for convenience.  Should the Owner,
during the performance of the Project Development Plan, terminate this Contract for
convenience by providing written notice thereof to the ESCO, Owner shall pay to ESCO
a percentage (equal to the percentage of the completion of the Statement of Work
(Section 6 of this Division 3) that is accepted by Owner) of the Project Development Plan
Fee (Section 5.1 above).

5.4 Should the ESCO determine at any time during the performance of the Project
Development Plan that sufficient savings cannot be attained to meet Owner’s terms as set
forth in Owner’s Request for Proposals and this Contract, the ESCO may terminate this
Contract by written notice to the Owner. In this event Owner shall have no obligation to
pay, in whole or in part, the Project Development  Plan Fee , any amount for the Phase II
Design and Construction Contract, any amount for Phase III of the Project, or any other
amount due under this Contract (unless Owner is obligated to pay part or all of the Audit
Part A Fee under Division 2).

5.5 The termination rights and remedies in this Section 5 are in addition to those provided in
Section 13 of Division 1 of this Contract and Section 5.5 of Division 2 of this Contract.

6. STATEMENT OF WORK/PROJECT DEVELOPMENT PLAN.  Based on the Energy
and Non-Energy related work selected by the Owner from the Technical Energy Audit Part
A, the ESCO shall prepare a Project Development Plan that will include the following:
Design Development Documents consisting of drawings and other documents to fix and
describe the entire Project, including modifications or additions to architectural, structural,
mechanical and electrical systems, materials and such other elements as may be appropriate;
final Schedules 1 through 6 (described more particularly below), and draft Schedules 7
through 10 for the Phase II Design and Construction Contract.  Documents shall reflect
consideration of the availability of materials, equipment and labor, construction sequencing
and scheduling (acknowledging the requirement that the work be accomplished after normal
working hours), economic analysis of construction and operations, Owner’s safety and
maintenance requirements, and sustainability in design and construction practices. The
Project Development Plan shall be the basis for the Statement of Work for Phases II and III
of this Contract and Project.
6.1 Design Development Documents shall include:

6.1.1 Floor plans of all spaces to receive new equipment.
6.1.2 Key plans showing the location in the building of relevant spaces.
6.1.3 Identification of all fixed equipment to be installed under this Contract and the

Design and Construction Contract.
6.1.4 Legend showing all symbols used on the drawings.
6.1.5 Outline specification, and catalog cuts and / or samples of specified items.
6.1.6 Reflected ceiling development including ceiling grid and all devices that penetrate

ceiling (i.e., light fixtures, sprinkler heads, ceiling register or diffusers, etc.).
6.1.7 Analysis of applicable regulations including a code analysis as they pertain to the

Project.
6.1.8 During Design Development, the ESCO shall identify issues within their control

as designers, specifiers and constructors that involve "Sustainability"
(“Sustainability means using, developing and protecting resources at a rate and in
a manner that enables people to meet their current needs and also provides that
future generations can meet their own needs.
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Sustainability requires simultaneously meeting environmental, economic and
community needs”).  These issues shall be discussed with the Owner and
decisions made based on the best “Sustainability” practices and cost effectiveness.
“Sustainability” issues would include: analyzing alternative materials and
building components to determine which is most sustainable.  It will involve life-
cycle cost analyses to help analyze alternatives and documenting the choices
considered and the basis for making selections.  The ESCO shall otherwise
perform its Oregon State Energy Efficient Design (“SEED”) responsibilities, as
described more particularly in Division 1.

6.1.9 Design development documents shall include electronic data of the floor plans,
key plans, legends and anything that is drawn that can be used for future “As-
Built” Plans.

6.2 Prepare the following Final ESPC documents, in anticipation of Phases II and III of this
Contract:

Schedule 1 Equipment to be Installed by ESCO
Schedule 2 Calculation of Energy Savings Guarantee
Schedule 3 Compensation to ESCO, including GMP
Schedule 4 Baseline Energy Consumption
Schedule 5 Savings Calculation Formulae; Methodology to Adjust Baseline
Schedule 6 Measurement and Verification Plan and Guaranteed Savings Contract

Provisions (to be included in the Design and Construction Contract)
6.3 Prepare a draft of the following ESPC documents, in anticipation of Phases II and III of

this Contract:
Schedule 7 Systems Start-Up and Commissioning; Operating Parameters of

Installed Equipment
Schedule 8 ESCO’s Training Responsibilities
Schedule 9 Owner's Maintenance Responsibilities
Schedule 10Facility Maintenance Checklist

6.4 Meet with Owner to:
6.4.1 Review the Design Development Documents for Energy and Non-Energy related

work to ensure that design and resulting project cost is compatible with Owner's
investment and Facility improvement goals.

6.4.2 Review Schedules 1 through 6.  The ESCO is required to provide final versions
of Schedules 1 through 6; however, the ESCO shall provide proposed Schedules
1 through 6 for review by the Owner, and the ESCO shall then revise Schedules
1 through 6 as required by the Owner or as negotiated between the Owner and
the ESCO to arrive at final versions of Schedules 1 through 6 acceptable to the
Owner, as part of the Phase I, Part B, Project Development Plan under this
Division 3 of this Contract.  More than one version of one or more of these
Schedules may be necessary in arriving at accepted final versions.  These
Schedules must fully address and include their respective subject matters, terms
and provisions as identified in their titles and in the RFP, and must include, but
not necessarily be limited to, those matters, terms and provisions identified in
Section 5.02 C.2 (Performance Contract Approach) of the RFP.  Schedule 6, (the
Measurement and Verification Plan and Guarantee Savings Contract Provisions to
be included in the Exhibit A Phase II Design and Construction Contract), must
address and include those matters, terms and conditions as noted above and must
be agreed to and finalized as part of the Phase I, Part B, Project Development Plan
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under this Division 3 of this Contract so that those terms and provisions can be
included or incorporated in the Exhibit A Contract at or before execution of that
Contract.

6.4.3 Review draft Schedules 7 through 10.  The ESCO is required to provide drafts of
Schedules 7 through 10, which shall fully address and include their respective
subject matters, terms and provisions as identified in their titles and in the RFP.
The ESCO shall revise these Schedules as required by the Owner or as negotiated
between the Owner and the ESCO to arrive at drafts of these Schedules that are
acceptable to the Owner as part of the Phase I, Part B, Project Development Plan
under this Division 3 of this Contract.  Schedules 7 through 10 will be finalized
as part of Phase II.

6.5 Record revisions to Project Development Plan requested by Owner.

7. COMPLETION OF SCHEDULE 3
As part of the Project Development Plan, the ESCO shall complete Schedule  3, which shall
include the establishment of the Contract Price for the remaining design services, project
management services, construction management/construction administration services and
construction services and work to implement and complete the Project, and that Contract Price is
to be made up of the following components:

7.1 Guaranteed Maximum Price (“GMP”).  The GMP for the construction services and
work for the Project shall be a firm fixed price in an amount to be established during
the completion of the Project Development Plan, and shall include the following
items:
7.1.1 Cost of the Work.  The “Cost of the Work”, as that term is defined in

Section 11 of the Exhibit A Phase II Design and Construction Contract,
shall be included in the GMP.

7.1.2 ESCO’s Fee.  ESCO’s fee shall be included in the GMP as a percentage (%)
of the Cost of the Work.

7.1.3 Not to Exceed Contingency.  The GMP is based on incomplete design
documents.  In developing the GMP, the ESCO shall identify and include
such contingencies as may be necessary to pay for unforeseen elements that
are required for a complete, fully functional facility.  The GMP includes a
not to exceed contingency amount, in an amount to be determined, which is
available for the ESCO's exclusive use for cost that are incurred in
performing the construction Work that are not included in a specific line
item or the basis for a Change Order under the Contract Documents (the
“Contingency”).  By way of example, and not as a limitation, such costs
include trade buy-out differentials, overtime, acceleration, costs in
correcting defective, damaged or nonconforming Work, design errors or
omissions and Subcontractor defaults.  The Contingency is not available to
Owner for its use in completion of the Project, including changes in the
scope of the Project or any other item which would enable ESCO to increase
the GMP under the Contract Documents.  ESCO shall provide Owner with
notice of all anticipated changes against the Contingency, consistent with
the terms of Exhibit A to this Contract.  In the event that a portion of the
Contingency is not utilized by the ESCO during completion of the Project,
that savings shall accrue to Owner consistent with Section 7.1.8.
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7.1.4 Project Management / Construction Management / Construction
Administration Services.  All project management/ construction
management/ construction administration services for the Project shall be
included in the GMP as a Cost of the Work.

7.1.5 Acceptance of GMP.  Owner’s written approval of the Project
Development Plan provided by ESCO under this Contract, and Owner’s full
execution of the Phase II design and Construction Contract will signify the
formal acceptance of the GMP by Owner.  The full performance and
payment security required by the RFP, the OUS General Conditions, and the
Executed Phase II Design and Construction Contract shall be equal to the
GMP.

7.1.6 Failure to Furnish an Acceptable GMP.  In the event that the ESCO is
unable to furnish a GMP within Owner's budget, or if Owner determines at
any time in its sole discretion, that the parties may fail to reach a timely
agreement on a GMP acceptable to Owner, Owner may terminate this
Contract.  Upon termination of this Contract under this provision, the parties
shall have no further obligations or liabilities under this Contract.  ESCO
specifically agrees that Owner shall not be liable for any damages whether
actual, consequential or otherwise for termination of this Contract under this
provision.  Provided, however, that if not already paid, Owner will pay
ESCO the Audit Part A Fee if that Fee is due and owing under Division 2 of
this Contract.

7.1.7 Following Acceptance of GMP.  Upon acceptance of the GMP by Owner,
the Owner and the ESCO will enter into the Phase II Design and
Construction Contract, with the GMP established as the Contract Price.  The
full performance and payment security required by the RFP, the OUS
General Conditions and the Phase II Design and Construction Contract shall
be increased as needed to include any additive amendments to the GMP.

7.1.8 Owner Savings.  In the event that the actual and final Cost of the Work plus
the ESCO Fee and the Contingency is less than the GMP, as may be
amended, the difference will accrue to Owner.

7.2 Design (Construction Documents) Fee shall be a firm fixed price, in an amount to be
established in the Project Development Plan, to provide those services defined in
Section 5.2 of the Phase II Design and Construction Contract.

7.3 Systems Start-up and Commissioning Fee shall be a firm fixed price, in an amount to
be established in the Project Development Plan, to provide those services as agreed
upon by the ESCO and the Owner, based on the proposal presented by the ESCO in
the Project Development Plan.

7.4 Training of Owners Operations & Maintenance Personnel Fee shall be a firm fixed
price, in an amount to be established in the Project Development Plan, to provide
those services as agreed upon by the ESCO and the Owner, based on the proposal
presented by the ESCO in the Project Development Plan

7.5 Measurement and Verification Services (“M & V”) Fee shall be an annual price, in an
amount to be established in the Project Development Plan, to be paid upon
completion of M & V annual report as agreed upon by the ESCO and the Owner,
based on the proposal presented by the ESCO in the Project Development Plan.  The
M & V services shall run parallel with the Energy Savings Guarantee provisions of
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the Design and Construction Contract and shall end when those Energy Savings
Guarantee provisions end.

7.6 Energy Savings Guarantee Contract Fee shall be an annual price, in an amount to be
established in the Project Development Plan, to be paid upon ESCO substantiation
that the guaranteed savings have been achieved in the preceding 12 month period by
the ESCO'S Measurement and Verifications Services.  The energy savings contract
provisions shall be as agreed upon by the ESCO and the Owner in final Schedule 6
(as provided in Section 6.4.2 of this Division 3) and included in the Design and
Construction Contract.
7.6.1 If, at the end of any 12 month period, the guaranteed savings have not

been achieved, the ESCO shall pay to the Owner the difference between
the actual amount saved and the guaranteed amount.

7.6.2 The term of these energy savings contract provisions of the Design and
Construction Contract shall be 5 years, unless terminated by the Owner
before that time.  The Owner may terminate the Design and Construction
Contract (as to these energy savings contract provisions) at the end of any
12 month period following payment to the ESCO for the preceding 12
month period, if payment for the preceding 12 month period is otherwise
due and owing by the Owner.

IN WITNESS WHEREOF, with reference to the Merger Clause in Section 29 of Division 1, and
intending to be legally bound, the authorized representatives of the Parties hereto subscribe their names
to the terms set forth in this Energy Savings Performance Contract.

OWNER:

STATE OF OREGON ACTING BY AND
ESCO: THROUGH THE STATE BOARD OF
______________________________ HIGHER EDUCATION ON BEHALF OF 

OREGON STATE UNIVERSITY
______________________________
______________________________

By:                                                 By:  ________________________________
Aaron D. Howell, C.P.M., CPPO

Title:                                                 Manager/Contracts Officer
Procurement and Construction Contracting

Date:                                                  Date:                                                                

Federal I.D. #: _________________

Approved for Legal Sufficiency
Oregon Department of Justice

By:____________________________
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Title:___________________________

Date:___________________________
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TABLE OF EXHIBITS

EXHIBITS

Exhibit A Design and Construction Contract

Exhibit B Project Schedule (Attach Exhibit B unless the Project Schedule is set out in
Section 3.4 of Division 1.)

Exhibit C Work Time Limitations (Attach Exhibit C unless the Work Time Limitations are
set out in Section 3.5 of Division 1)
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Exhibit A to Energy Savings Performance Contract

Phase II – Design and Construction Contract



                                                                                  Appendix D, Proposal Score Sheet

PHASE II
DESIGN AND CONSTRUCTION

CONTRACT

DATE: _______________, 2001

OWNER: State of Oregon, Acting by and through the
State Board of Higher Education on behalf
of Oregon State University (the "Owner")

DESIGN-BUILDER: ___________________________ (the “ESCO”)
__________________________
__________________________

PROJECT: Project Number:______________ (the “Project”)
Project Name:____________________________

(The Owner and the ESCO are collectively referred to hereafter as the “Parties”)

1. EFFECTIVE DATE:  This Contract shall be effective when it has been signed by all
parties and all necessary State of Oregon governmental approvals have been obtained.
Owner will not issue its Notice to Proceed until the Contract is effective.

2. SUBSTANTIAL COMPLETION DATE:
_______________________________________________.

3. DEFINITIONS.  The key, defined terms used in this Phase II Design and Construction
Contract (the “Contract”), are set forth at Section 1 of Division 1of the Energy Savings
Performance Contract (the “Performance Contract”) between the Owner and the ESCO,
Effective Date ____________, and Section A, of the Oregon University System General
Conditions for Public Improvement Contracts (August 2003), Exhibit 1 to this Contract
(the “OUS General Conditions”), unless defined in the body of this Contract, or in this
Section 3 as follows:

3.1 “Construction Work” means the providing of all work, services, construction
management services, materials, equipment, transportation, tools, labor and
incidentals necessary to complete the construction work described in and reasonably
inferred from this Contract and the other Contract Documents, including but not
limited to the services and work set forth in Sections 5.5 and 5.6 of this Contract.

3.2 “Design Services” means all the design services and construction administration
services to be performed by the ESCO under this Contract and the other Contract
Documents, including but not limited to Sections 5.3 and 5.4 of this Contract.
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3.3 “Project Management Services” means the project management services that the
ESCO will perform throughout the period of performance of this Contract, as more
particularly described in Section 5.2 of this Contract.

3.4 “Work” means all Project Management Services, Design Services and Construction
Work to be performed by the ESCO under this Contract and the other Contract
Documents for the Project.

4. CONTRACT DOCUMENTS.  The contract documents listed at Section 4.1 of this
Contract (the “Contract Documents”) are intended to reflect the Parties’ understanding of
their respective rights and responsibilities concerning completion of the Work within the
Contract Time and for the Contract Price.

4.1 Interpretation.  In the event of any inconsistency, conflict, or ambiguity between
or among the Contract Documents, the Contract Documents shall take precedence
in the following order:

4.1.1 All written modifications, amendments and change orders to this Contract
that have been executed by Owner following any required State of Oregon
governmental approvals;

4.1.2 This Contract, and all Exhibits, Schedules and Attachments to this
Contract, including Exhibit 2, Supplemental General Conditions to the
OUS General Conditions;

4.1.3 The OUS General Conditions (Exhibit 1 hereto);

4.1.4 All design and construction drawings, Plans, Specifications and
documents prepared and approved for the Project;

4.1.5 The Performance Contract;

4.1.6 The Request for Proposals;

4.1.7 The ESCO’s Proposal submitted in response to the Request for Proposals.

4.2 Ownership of Work Product.  All drawings, Plans, Specifications, audits,
reports, and other work product required to be delivered by ESCO under this
Contract ("Work Product") shall be the exclusive property of Owner.  Owner
and ESCO intend that such Work Product be deemed “work made for hire.”  If for
any reason the Work Product is not deemed “work made for hire,” ESCO hereby
irrevocably assigns to Owner all of its right, title and interest in and to any and all
of the Work Product, whether arising from copyright, or any state or federal
intellectual property law or doctrine.  ESCO shall execute such further documents
and instruments as Owner may reasonably request in order to fully vest such
rights in Owner.  ESCO forever waives any and all rights relating to the Work
Product, including without limitation, any and all rights arising under 17 USC
§106A or any other rights of identification of authorship or rights of approval,
restriction or limitation on use or subsequent modifications.

4.2.1 ESCO, notwithstanding other conditions in this Section 4.2, shall have the
right to utilize such Work Product on its brochures or other literature that
it may utilize for marketing and sales, and in addition, ESCO may use
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standard line drawings, specifications and calculations on other unrelated
projects.

4.2.2 If Owner reuses or modifies the Work Product without ESCO's
involvement or prior written consent, Owner shall to the extent permitted
by Article XI, Section 7, of the Oregon Constitution and by the Oregon
Tort Claims Act, indemnify ESCO against liability for damage to person
or property arising from Owner’s reuse or

modification of the Work Product, provided Owner shall not be required
to indemnify ESCO for any such liability arising out of or related to the
wrongful or negligent acts of ESCO or ESCO's employees or agents.

5. ESCO’s SERVICES

5.1 General.
5.1.1 ESCO agrees that the Phase I Technical Energy Audit, Part B, Project

Development Plan package of Energy related items, Non-Energy related
items and water saving measures, and the Design Development documents
approved by ESCO and Owner shall serve as the basis for the Statement of
Work for Phase II (as described in Section 3 of Division 1 of the
Performance Contract.)

5.1.2 As the Design-Builder for this Project, ESCO shall perform all Project
Management Services, Design Services, and Construction Work necessary
to complete the Project.

5.1.3 ESCO shall obtain at its own expense, and shall maintain in effect for the
duration of this Contract, the insurance coverage required both in Section
G of the OUS General Conditions and in Section 9.3 of Division 1 of the
Performance Contract.  Before or contemporaneously with execution of
this Contract, ESCO shall provide to Owner certificates of insurance in
compliance with the foregoing insurance provisions that demonstrate the
required coverages are in effect and are being maintained for this Contract
and the Work and services to be performed hereunder.  In addition, before
or contemporaneously with execution of this Contract, ESCO shall
provide to Owner a performance bond and a payment bond, as required by
Section G.2 of the OUS General Conditions, on the bond forms furnished
by Owner (attached hereto as Exhibit 3).  Each bond shall be in the total
amount of those elements of the Contract Price for this Contract as
provided in Section 9.1.5 below.

5.1.4 ESCO shall perform all services in good faith and shall perform all Work
as expeditiously as is consistent with the highest professional skill, care
and the orderly progress of the Work.

5.1.5 Within one week after execution of this Agreement, ESCO shall submit
for Owner's approval a schedule for the performance of ESCO's Work,
which shall include allowances for periods of time required for Owner's
review and for approval of submissions by authorities having jurisdiction
over the Project.  Time limits established by this schedule and approved
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by Owner shall not, except for reasonable cause, be exceeded by ESCO or
Owner.

5.1.6 The ESCO shall in good faith provide the Owner with the necessary
technical documentation for, and assist the Owner in the procurement of
any utility rebates or incentives (the “Rebates”) and tax credits (the “Tax
Credits”) that may be available for the Project.  The ESCO estimates the
Rebates to be approximately $_____________ and the Tax Credits to be
approximately $_____________.  The ESCO does not guarantee the
specific availability or amount of the Rebates or the Tax Credits.

5.1.7 Under Section 6.4.3 of Division 3 of the Performance Contract, the ESCO
was required to provide drafts of Schedules 7 through 10 as provided in
that Section.  As part of the services under this Contract, the ESCO is
required to provide final versions of Schedules 7 through 10.  The ESCO
shall provide proposed final versions of these Schedules for review by the
Owner, and the ESCO shall then revise these Schedules as required by the
Owner or as negotiated between the Owner and the ESCO to arrive at final
versions of Schedules 7 through 10.  More than one version of one or
more of these Schedules may be necessary in arriving at accepted final
versions.

5.18     To the extent not successfully completed in Phase I under the Performance
Contract, the ESCO shall prepare a comprehensive State Energy
Efficiency Design (“SEED”) analysis of the Project, provide all
documentation required for a SEED Award to the Owner for the Project,
and provide all other design services for the Project that are required under
the SEED Program of the State of Oregon Department of Energy,
consistent with the requirements of ORS 276.900 through 276.915 and
OAR 330-130-0010 through 330-130-0080, that are applicable to the
Project.  When completed, the Project shall exceed the State building code
requirements for energy efficiency by 20% or more, and shall be a “model
of energy efficiency” as that term is described in the above-referenced
administrative rules.

5.2 Project Management.
5.2.1 ESCO shall appoint an ESCO staff person as ESCO’s Project Manager

(the “EPM”, who is identified in Section 6.3 of this Contract) who will be
reasonably available to Owner and who shall have the expertise and
experience required to supervise the Work for the duration of the Project.
EPM shall communicate regularly with Owner and shall have the authority
to act on behalf of ESCO.  EPM shall consult with the Owner’s Project
Manager (the “OPM”) on issues affecting design, construction, Contract
performance, Project budget and Project schedule.  The EPM may be
replaced during the Project only with Owner’s prior consent, consistent
with the provisions of Section 6.3 and 6.5 of this Contract.

5.2.2 The EPM shall provide Owner with a status report every two weeks, in
which it shall detail the progress of the Work including the following: 1)
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whether the Work is proceeding according to schedule; 2) any
discrepancies, conflicts, or ambiguities in the Contract Documents that
require resolution; 3) any safety issues related to the Work; 4) any other
matter that requires resolution to ensure timely and cost-effective
completion of the Work.  At least four working days prior to the scheduled
meeting, ESCO shall submit to Owner a list of identified matters that will
require resolution; any matters that require Owner approvals, and any
proposed deviations from the Project schedule.

5.2.3 The EPM shall be the principal contact between the OPM and all other
ESCO representatives, and will be responsible for all communications,
including, but not limited to, conveying concerns, decisions and formal
actions.

5.2.4 The EPM shall be responsible for maintaining thorough and complete
project records and regular briefings to the OPM.  The EPM will
coordinate the flow of information, communications and formal
documents so that Owner has the material required for its timely action on
policy, design and budget matters.  The EPM will be responsible for
transmission of documentation required for Owner approval or actions.

5.2.5 Owner’s review of, and response to, any of the matters presented above
shall not relieve ESCO of its obligation to complete the Work within the
Contract Time, and shall not be construed as relieving ESCO of its
complete and exclusive control over the means, methods, sequences and
techniques for executing the Work.

5.3 Design.
Based on approved Design Development Documents generated by the ESCO and
approved by Owner during Phase I, Technical Energy Audit, Part B Project
Development Plan, and any further adjustments in the scope or quality of the
Project or in the construction budget authorized by Owner, ESCO shall prepare,
for approval by Owner, construction documents, consisting of drawings, Plans,
Specifications and other documents setting forth in detail the requirements for
construction of the entire Project (the “Construction Documents”).

5.3.1. The Construction Documents must meet the following requirements:

5.3.1.1 ESCO shall provide Specifications that comply with the
Construction Specifications Institute's 3-part and 16-division
format, shall provide drawings and Plans based on the approved
Preliminary Design Documents and shall set forth in detail the
architectural, structural, mechanical and electrical construction
requirements for the Project.

5.3.1.2 ESCO shall provide Owner with catalog cuts of all specified items,
if different than Design Development Documents.
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5.3.1.3 ESCO shall provide Owner with in-progress Construction
Documents as needed.  At the completion of construction the
ESCO shall supply record
drawings, and a copy of the final Construction Documents on a re-
recordable compact disk.

5.3.1.4 ESCO shall prepare 95% Construction Documents for review and
approval by the Owner, and shall continue with preparation of the
final Construction Documents, including final Specifications for all
authorized Work on the Project, and shall incorporate into those
final Construction Documents the comments and any
modifications or changes desired by the Owner, and any
modifications required for compliance with applicable codes,
regulations or standards.  The resulting final Construction
Documents shall be a complete, fully coordinated, integrated
package, suitable for use in the construction of the Project, without
significant addenda or further clarifications required.  All
submittals shall be made in accordance with the schedule made
pursuant to Section 5.1.5 of this Contract.

5.3.1.5 ESCO shall file all documents required for the approval of
governmental authorities having jurisdiction over the Project and
shall obtain all necessary permits.  In the event that Owner files
any permits, ESCO shall assist Owner as Owner deems necessary.

5.3.2 All specified items shall be standard, cataloged, manufactured items or
"off the shelf" items.  No custom items are to be designed or specified
without prior written authorization of the Owner.  No proprietary or "sole
source" items shall be specified.  Brand name products may be specified
so long as "or approved equal" is included with their specification.

5.3.3 Recycled products shall be used where they are economically feasible.
The ESCO shall give preference to materials and supplies manufactured
from recycled materials under the following conditions:

a) The recycled product is available;
b) The recycled product meets applicable standards;

c) The recycled product can be substituted for a comparable non-
recycled product; and

d) Recycled product costs do not exceed the costs of non-recycled
products by more than five percent.

5.4 Construction Administration Services

5.4.1 GENERAL OFFICE CONSTRUCTION ADMINISTRATION.  ESCO
shall process submittals, including without limitation, the receipt, review
and disposition of shop drawings, product data, and samples.  ESCO shall
transmit any such submittals to Owner, as required and shall maintain a
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master file of submittal communications.  ESCO shall keep a submittal log
on a spreadsheet program and send a copy to the Owner on a weekly basis.

5.4.2 INSPECTION COORDINATION.  ESCO shall provide all necessary
services relating to independent inspection and testing required by
applicable regulatory agencies, or relating to other inspection, testing and
commissioning of the systems and equipment installed on the Project site
as part of the Work, including but not limited to the following:
administration and coordination of field testing as required by the Contract
Documents; establishing the scope, standards, procedures and frequency
of testing and inspections required to complete the Work; arranging for
testing and inspections; notifying inspection and testing agencies of status
of any portion of the Work requiring testing and inspection; evaluating
compliance by testing and inspection agencies with required scope,
standards, procedures and frequency; review of reports on inspections and
tests; notifying the Owner of any observed deficiencies in the Work; and,
providing copies of all reports on inspections and tests, as well as copies
of all correspondence from the testing and inspection agencies, to the
Owner.

5.4.3 SUPPLEMENTAL DOCUMENTS.  ESCO shall prepare, reproduce and
distribute supplemental drawings, Plans and Specifications and shall issue
interpretations in response to requests for clarification by Owner’s Project
Manager, or sub-contractors or as required by construction exigencies.
ESCO shall be responsible for notifying the appropriate parties of Owner's
instructions and of changed requirements and schedule revisions.

5.4.4 CHANGE REQUESTS/CHANGE ORDERS, requested or approved by
the Owner:  ESCO shall prepare, reproduce and distribute drawings, Plans
and Specifications to describe Work to be added, deleted or modified;
review proposals from sub-contractor(s) for reasonableness of quantities
and costs of labor and materials; review and recommend changes in time
for substantial completion; assist in preparation of Owner approved
modifications to the GMP; coordinate communications, approvals and
notifications.  ESCO shall keep a log of all change requests on a
spreadsheet program and copy the Owner bi-weekly.

5.4.5 PAYMENT REVIEW.  ESCO shall evaluate and certify Applications for
Payment and shall maintain detailed records supporting approved
applications for payment.

5.4.6 PROJECT CLOSEOUT.  ESCO shall verify that work is sufficiently
complete, in accordance with the Contract Documents, to permit
occupancy or utilization for the use for which it is intended.  ESCO shall
coordinate a detailed inspection with the Owner's representative to ensure
that the Work conforms to the Contract Documents; to verify the list
submitted by the sub-contractor(s) of items to be completed or corrected;
to determine the amounts to be withheld until final completion; to issue
Certificates of Substantial Completion; to perform inspection(s) upon
notice by the sub-contractor(s) that the Work is ready for final inspection
and acceptance; to notify Owner and sub-contractor(s) of deficiencies
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found in follow-up inspection(s), if any; to perform final inspection with
the Owner's representative to verify final completion
of the Work; receipt and transmittal of warranties, affidavits, receipts,
releases and waivers of lien or bonds indemnifying the Owner against
liens; and issuance of Final Certificate(s) for Payment

5.4.7 RECORD DRAWINGS services consisting of:  Preparation of record
drawings on reproducible mylar, and on a re-recordable compact disk,
based on information furnished by the sub-contractor(s) including
significant changes in the work made during construction including
modifying the floor plan layouts including partitions, furniture and
equipment; transmittal of record drawings and general data, appropriately
identified, to the Owner and others as directed.

5.4.8 WARRANTY REVIEW:  Prior to the expiration of the warranties of any
sub-contractor(s) and manufacturer(s), the ESCO and the Owner’s
representative shall perform a warranty review, documenting defects or
deficiencies in installation, materials, systems and equipment and
preparing instructions to the sub-contractor(s) and manufacturer(s) for
correction of noted defects.  The ESCO shall then follow through to
ensure that each defect or deficiency is appropriately addressed and verify
that an appropriate remedy has been accomplished.  The ESCO shall copy
the Owner on the correspondence related to these warranty issues.

5.5 Construction Services/Construction Management Services.
5.5.1 ESCO shall have complete control over and charge of and shall be

responsible for construction means, methods, techniques, sequences or
procedures, and for safety precautions and programs in connection with
the Work on the Project, so that, upon completion of the Work,, the
Project shall be structurally sound and shall be a complete, fully-
functioning facility suitable for the purposes for which it is intended.
These roles are solely ESCO's responsibility under this Contract.  ESCO
shall be fully responsible for maintaining construction schedules and for
any failure to carry out the Work in accordance with the Contract
Documents.  ESCO shall be deemed to have complete control over or
charge of acts or omissions of all ESCO employees, agents, design
professionals, and construction managers, as well as subcontractors, or
their agents or employees, or of any other persons performing portions of
the Work.

5.5.2 ESCO's responsibility to provide the Work under this Contract
commences with the execution of this Contract and terminates upon
ESCO’s satisfaction of all obligations set forth in this Contract including
those enumerated at Section K of the OUS General Conditions.

5.5.3 ESCO shall provide, supervise and administer all Construction Work of
the Contract as set forth in this Agreement and in the OUS General
Conditions, current as of the date of this Contract, unless otherwise
provided in this Contract.
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5.5.4 ESCO’s duties, responsibilities and limitations of authority shall not be
modified or extended without the express written agreement of the Parties
and any required State of Oregon governmental approvals.

5.5.5 Except as may otherwise be provided in the Contract Documents or when
direct communications have otherwise been specifically authorized,
Owner shall conduct all communications concerning the Work through
ESCO’s EPM.

5.5.6 Subject to the right to suspend and terminate as provided in Section J of
the OUS General Conditions, in no event shall the existence of any claim,
dispute or question constitute a justification for either party to suspend or
terminate the progress of the Work, and both parties, in such event, shall
continue to prosecute the Work and perform under this Contract diligently,
and shall resolve the claim, dispute or question either by agreement or
mediation or other lawful means.

5.5.7 At its own expense, ESCO shall correct Construction Work, which does
not conform to the Construction Documents.

5.5.8 ESCO warrants to Owner that materials and equipment incorporated in the
Construction Work will be new unless otherwise specified, and that the
Construction Work will be of good quality, free from faults and defects,
and in conformance with the Contract Documents.  ESCO shall correct at
its own expense, work not conforming to these requirements in accordance
with the terms of the Contract Documents.

5.5.9 ESCO shall pay all sales, consumer, use and similar taxes and shall secure
and pay for building and other permits and governmental fees, licenses
and inspections necessary for the proper execution and completion of the
Construction Work which are either customarily secured or are legally
required.  Owner shall compensate ESCO for the actual cost of approved
changes in the Construction Work including the cost of permits, licenses,
inspections or governmental fees incurred by ESCO as a direct result of
this Project; provided, however, ESCO shall pay all costs of this Project
that result from errors or defects in the design of the Project or in the
Construction Work.

5.5.10 ESCO shall give notices and comply with all laws, ordinances, rules,
regulations and lawful orders of public authorities relating to the Project,
including but not limited to compliance with energy conservation design
measures required under ORS 276.900 to 276.915 and rules adopted
pursuant to those statutes.

5.5.11 ESCO shall be responsible to Owner for the completion of the
Construction Work in accordance with this Contract.

5.5.12 ESCO shall keep the premises free from accumulation of waste materials
or rubbish caused by ESCO’s operations.  At the completion of the
Construction Work, ESCO shall remove from and about the Project all of
ESCO’s tools, construction equipment, machinery, surplus materials,
waste materials and rubbish.
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5.5.13 ESCO shall prepare Change Orders for Owner’s approval and execution
and shall have authority to make minor changes in the design of the
Project and Construction Work consistent with the intent of the Project,
not involving an adjustment in the contract sum or an extension of the
contract time.  ESCO shall promptly inform Owner, in writing, of all
minor changes in the design of the Project and the Construction Work.

5.5.14 ESCO shall notify Owner when the Construction Work or an agreed upon
portion thereof is substantially completed by issuing a Certificate of
Substantial Completion which shall establish the date of Substantial
Completion; state the responsibility for each party for security,
maintenance, heat, utilities, and damage to the Construction Work; include
a list of items to be completed or corrected; and fix the time within which
ESCO shall complete items listed

5.5.15 ESCO shall maintain in good order at the site one true and correct record
copy of the drawings, Plans, Specifications, product data, samples, shop
drawings, Change Orders, and other modifications, marked currently to
record changes made during construction.  ESCO shall deliver in-progress
construction drawings and Plans to Owner upon completion of the design
and construction of the Project, and prior to final payment.  The record
copy shall be based solely on information obtained by ESCO.

5.5.16 Unless exempt pursuant to ORS 279.357(1)(b), the Construction Work to
be provided by the ESCO on the Project shall be deemed to be part of a
"Public Works" project, for purposes of the prevailing wage rate laws set
forth at ORS 279.348 through 279.380, in addition to constituting a
"public improvement contract" pursuant to OAR 137-045-0010(27).  As
required by ORS 279.352, all workers performing services on the Project,
whether on behalf of the ESCO or any subcontractors, shall be paid not
less than the specified minimum hourly rate of wage described with more
particularity herein.  A copy of the Oregon Bureau of Labor and Industries
("BOLI") current listings applicable to the Project, which contain the
prevailing rates of wage for the areas where the services will be
performed, are appended to this Contract as Exhibit 4, and are
incorporated herein by this reference.  The ESCO’s signature on this
Contract constitutes a certification that the ESCO agrees to be bound by
such rates and pay all workers on the Project pursuant to the applicable
minimum wage rates required by the BOLI listings, and that the ESCO
agrees to the attachment of a copy of the current applicable BOLI
prevailing wage rate listings to this Contract as Exhibit 4.  (A copy of the
then applicable BOLI minimum wage rates were attached as part of the
RFP for this Project; however, for purposes of this Contract, Owner
reserves the right to attach to or provide with this Contract a copy of the
current BOLI minimum wage rates applicable as of the execution of this
Contract and those current rates will then apply to this Contract.)  (If
applicable, for example, as a result of federal funding, the ESCO shall
comply with the wage rates and other requirements of the federal Davis-
Bacon Act.)
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In accordance with the terms of the Contract and ORS 279.352(2), the
ESCO shall pay to the Commissioner of the BOLI the fee required by
ORS 279.352(2) and ORS 279.375(1).  This fee shall be paid to the
Commissioner pursuant to the administrative rule(s) of the Commissioner
as follows:  the ESCO must pay a fee to the BOLI equaling 1/10 of 1% of
the Contract price (For purposes of these provisions of this Section 5.5.16,
the “Contract price” shall be the GMP, and is distinguished from the
“Contract Price” in Section 9 herein); however, the fee shall not be less
than $100 nor more than $5,000, regardless of the Contract price.  The fee
shall be paid on or before the first progress payment or sixty (60) Days
from the date any work begins on the Contract, whichever come first.  The
fee is payable to the BOLI and shall be mailed or otherwise delivered to
the BOLI at the following address:

Bureau of Labor and Industries
Wage and Hour Division
Prevailing Wage Unit
800 N.E. Oregon Street, #32
Portland, Oregon 97232

5.6 Protection of Persons and Property.
5.6.1 ESCO shall be fully responsible for initiating, maintaining and providing

supervision of safety precautions and programs in connection with the
Work.

5.6.2 ESCO shall take reasonable precautions to ensure the safety of and shall
provide reasonable protection to prevent damage, injury or loss to: 1)
employees of Owner present on the Work site, employees of ESCO, and
other persons who may be affected; 2) the Work and materials and
equipment to be incorporated therein; and 3) other property at, or adjacent
to the Work site.

5.6.3 ESCO shall be liable for damage or loss to property at the site caused by
the negligence of ESCO, or anyone directly or indirectly employed by
ESCO, or by anyone for whose acts it may be liable, except to the extent
that damage or loss is attributable to the acts or omissions of Owner.  This
subparagraph shall in no way affect the applicability or coverage of the
insurance required in Section G of the OUS General Conditions for Public
Improvement Contracts.

5.7 Additional Services.  All other services requested by Owner and mutually agreed
to in writing by Owner and ESCO, including, among others, changes in the Work
exceeding that described in Section 5 of this Contract, shall constitute Additional
Services and shall be paid by Owner as provided in the written agreement
applicable thereto.

6. RELATIONSHIP BETWEEN AND ROLES OF THE PARTIES

6.1 Owner Responsibilities.
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6.1.1 Owner shall designate a representative authorized to act on Owner’s
behalf with respect to the Project.  Owner or such authorized
representative shall examine documents submitted by ESCO and shall
promptly render decisions pertaining thereto to avoid delay in the orderly
progress of the Work.  Owner shall render approval of formal submittals
on the Schedule of Performance within ten (10) calendar days after receipt
of submittals from ESCO.

6.1.2 If Owner observes or otherwise becomes aware of a fault or defect in the
Work or nonconformity with the Design or Construction Documents,
Owner shall give prompt written notice thereof to ESCO.

6.1.3 Owner shall furnish required information and services and shall promptly
render decisions pertaining thereto to avoid delay in the orderly progress
of the design and construction.

6.1.4 No approval or acceptance of Construction Documents or changes herein
given by or on behalf of Owner shall establish any warranty or
representation on the part of Owner that such Construction Documents or
changes are technically sound, complete or correct.

6.1.5 Owner shall communicate with the design professionals only through
ESCO’s Representative except in matters of public safety.

6.2 Independent Contractor.  The ESCO is an independent contractor and not an
officer, employee, or agent of Owner as those terms are used in ORS 30.265.

6.3 ESCO’s Key Personnel.  The ESCO’s project staff shall consist of the following
personnel.  The ESCO’s personnel identified herein shall be considered unique,
key personnel, and shall not be replaced during the Project without the written
permission of Owner, which shall not be unreasonably withheld.

6.3.1 __________________ shall be the ESCO's Principal-in-Charge.

6.3.2 ___________________ shall be the EPM and shall participate in all
meetings throughout the Project term.

6.3.3 The Design Professional identified in Section 4.5 of Division 1 of the
Performance Contract, namely ________________, shall be the ESCO’s
design professional that will provide all design services provided for in this
Contract.

6.3.4 ________________________shall be the ESCO’s on-site job superintendent
for the Construction Work throughout the Project.

6.4 Design Builder’s Consultants/Subcontractors.  The ESCO shall be assisted by
the consultants and/or subcontractors set forth in Exhibit 5 hereto.  The Parties
acknowledge and agree that the Consultants have been reviewed and approved by
the Owner, prior to the execution of this Agreement.

6.5 Replacement of ESCO’s Project Team. If the ESCO intends to substitute
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Key Personnel, Consultants, or Subcontractors, a request must be given to Owner
at least 10 days prior to the intended time of substitution.  When Owner has
approved replacements, the ESCO shall provide a transition period of at least 10
working days during which the original and replacement personnel shall be
working on the Project concurrently, if feasible.  Once a replacement for any Key
Personnel, Consultants or Sub-contractors is authorized, further replacement shall
not occur without the written permission of Owner.

7. PAYMENT OF COMPENSATION
Owner shall make payments to the ESCO for those portions of the Contract Price (as
defined in Section 9 herein) pertaining to the Construction Work in the manner set forth
at Section E “Payments” of the OUS General Conditions.  Owner shall compensate
ESCO for design, engineering and all other contracted Work pursuant to the terms of
Section 9 herein.

8. TERMINATION
8.1 Parties Right to Terminate for Convenience.  This Contract may be terminated

by written mutual consent of the parties.

8.2 Owner’s Right to Terminate for Convenience.  Owner may, in its sole
discretion, terminate this Contract by written notice to ESCO specifying the
termination date of the Contract.  Should the Owner, during Phase II terminate
this Contract for convenience by providing 15 days advance written notice thereof
to ESCO, Owner shall pay to ESCO that sum equal to the percentage of the Work
that is completed and accepted by Owner.

8.3 Owner’s Right to Terminate for Cause.  Owner may terminate this Contract, in
whole or in part, immediately upon notice to ESCO, or such later date as Owner
may establish in such notice, upon the occurrence of any of the following events:

8.3.1 Owner fails to receive funding, or appropriations, limitations or other
expenditure authority at levels sufficient to pay for ESCO’s services;

8.3.2 Federal, state or local laws, regulations or guidelines are modified or
interpreted in such a way that either the services under this Contract are
prohibited or Owner is prohibited from paying for such services from the
planned funding source;

8.3.3 ESCO no longer holds a license or certificate that is required to perform
the services;

8.3.4 ESCO commits any material breach or default of any covenant, warranty,
obligation or agreement under this Contract, fails to perform the work
under this Contract within the time specified herein or any extension
thereof, or so fails to perform as to endanger ESCO’s performance under
this Contract in accordance with its terms, and such breach, default or
failure is not cured within 10 calendar days after delivery of Owner’s
notice, or such longer period of cure as Owner may specify in such notice.
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8.4 Cessation of Work.  Upon receiving a notice of termination, and except as
otherwise directed in writing by Owner, ESCO shall immediately cease all
activities related to this Contract.

8.5 ESCO’s Right to Terminate for Cause.

8.5.1 ESCO may terminate this Contract if Owner fails to pay ESCO pursuant to
the terms of this Contract, provided that Owner does not cure its failure to
make payment to ESCO within 15 calendar days after receiving written
notice from ESCO of such failure to make payment.

8.5.2 ESCO may terminate this Contract, for reasons other than non-payment, if
Owner commits any other material breach or default of this Contract, and
fails to cure such breach or default within 30 calendar days after delivery
of ESCO’s notice, or such longer period as ESCO may specify in such
notice.

9. CONTRACT PRICE
The “Contract Price,” namely the maximum, not-to-exceed, total amount payable under
this Contract unless increased or decreased by the price of approved change orders (as
distinguished from the “Contract price” identified in Section 5.5.16 of this Contract), is
$___________________,

as established by the ESCO as part of the Phase I, Technical Energy Audit, Part B Project
Development Plan, and is composed of the following component parts:

9.1 Guaranteed Maximum Price For Construction Work.  The ESCO agrees that the
portion of the Contract Price attributable to the Construction Work shall not
exceed the guaranteed maximum price of $_______________________ (the
“GMP”), that amount having been proposed by the ESCO as part of the Phase I,
Technical Energy Audit, Part B Project Development Plan.  The GMP is
composed of the following parts and/or includes the following parts:

9.1.1 ESCO’s Fee.  ESCO’s fee shall be included in the GMP as (_______%) of
the Cost of the Work (as that term is defined in Section 11 herein).

9.1.2 Cost of the Work.  The GMP includes the Cost of the Work, more
particularly described in Section 11 herein.

9.1.3 Not to Exceed Contingency.  The GMP includes a contingency amount of
$__________________ which is available for the ESCO's exclusive use
for costs that are incurred in performing the Construction Work that are
not included in a specific line item of the Cost of the Work, or the basis
for a Change Order under the Contract Documents (the “Contingency”).
By way of example, and not as a limitation, such costs include trade buy-
out differentials, overtime, unforeseen conditions, acceleration, costs in
correcting damaged Work that are not covered by insurance, or
Subcontractor defaults.  The Contingency is not available to Owner for
any reason, including changes in scope or any other item, which would
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enable ESCO to increase the GMP under the Contract Documents.  ESCO
shall provide Owner with notice of all anticipated charges against the
Contingency; Owner will notify ESCO, within ten (10) days of the
Owner’s receipt of the ESCO’s notice of anticipated charges against the
Contingency, of any objection of the Owner to any ESCO-proposed
charges against the Contingency.

9.1.4 Project Management, Construction Management, and Construction
Administration Services shall be included in the GMP.

9.1.5 Acceptance of GMP.  The execution of this Contract signifies the
acceptance of the GMP by Owner.  Pursuant to ORS 279.029(4), the full
performance bond and payment bond security required by the RFP and
OUS General Conditions shall each be equal to the GMP, plus the Design
Services Fee set forth in Section 9.2, the Systems Start-up and
Commissioning Fee set forth in Section 9.3 and the Training of Owners
Operations & Maintenance Personnel Fee set forth in Section 9.4 of this
Contract.

9.1.6 GMP Savings.  In the event that the actual and final Cost of the Work,
plus the ESCO Fee, plus the Contingency is less than the GMP as
amended, the difference will accrue to Owner.

9.2 Design Services Fee.  This fee shall be a firm fixed price of $_______________,
to provide those services defined in Sections 5.3 and 5.4 of this Contract.  A
portion of this amount is payable with each application for payment during the
design phase, as a percentage of the completed design services.

9.3 Systems Start-up and Commissioning Fee shall be a firm fixed price of
$_______________, to provide those services as agreed upon by the ESCO and
the Owner, based on the proposal presented by the ESCO in the Phase I,
Technical Energy Audit, Part B Project Development Plan.  A portion of this
amount is payable with each application for payment, as a percentage of the
completed systems start-up and commissioning services/work.

9.4 Training of Owners Operations & Maintenance Personnel Fee.  This fee shall be a
firm fixed price of $_________________, to provide those services as agreed
upon by the ESCO and the Owner, based on the proposal presented by the ESCO
in the Phase I, Technical Energy Audit, Part B Project Development Plan.  A
portion of this amount is payable with each application for payment, as a
percentage of the completed training services/work.

9.5 Measurement and Verification (“M & V”) Services Fee.  This fee shall be an
annual fee of $__________________, to be paid upon completion of M & V
annual report as agreed upon by the ESCO and the Owner, pursuant to Schedules
1 through 6 to the Phase I, Technical Energy Audit, Part B Project Development
Plan, Division 3 of the Performance Contract.  The M & V services shall run
parallel with the energy savings guarantee contract provisions (the “Savings
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Contract”) (See Section 9.6 below) and shall terminate when the Savings Contract
ends.

9.6 Energy Savings Guarantee Contract Fee.  This fee shall be an annual fee of
$______________, to be paid upon ESCO’s substantiation that the guaranteed
savings have been achieved in the preceding twelve (12) month period by the
ESCO'S M & V services.  The Savings Contract shall be as agreed upon by the
ESCO and the Owner, pursuant to Schedule 6 to the Phase I, Technical Energy
Audit, Part B Project Development Plan, Division 3 of the Performance Contract.
The Savings Contract shall include the terms and provisions from said Schedule
6, which maybe modified by agreement of the Owner and the ESCO in
conjunction with finalization of this Contract.  The terms stated below in Sections
9.6.1 and 9.6.2 shall be part of the Savings Contract.  The Savings Contract terms
and provisions (including but not limited to the specific guarantee terms and
requirements the ESCO must meet) are either set forth in this Contract or are
attached hereto as Exhibit 6 and incorporated herein by this reference.
[DRAFTER’S NOTE:  Either set out the Savings Contract terms and
provisions in this Contract or attach them as Exhibit 6 hereto.]
9.6.1 If at the end of any twelve (12) month period the guaranteed savings have

not been achieved, the ESCO shall pay to the Owner the difference
between the actual amount saved and the guaranteed amount, upon receipt
of Owner’s written request for payment.  Owner also has the option of
withholding payments otherwise due ESCO (if any) in the amount of the
difference between the actual amount saved and the guaranteed amount.

9.6.2 The Savings Contract term shall commence on the date Owner issues its
certificate of final completion for Phase II and shall be five (5) years,
unless sooner terminated by the Owner before that time.  The Owner may
terminate the Savings Contract at the end of any twelve (12) month period
following payment to the ESCO for the preceding twelve (12) month
period.

10. CHANGES IN THE WORK.  Adjustments to the GMP required by changes in the
Work beyond the stated scope may be determined by any of the methods listed in Section
D of the OUS General
Conditions, except that the overhead and profit markup for the ESCO shall be limited to
the ESCO Fee percentage as noted in Section 9.1.1 of this Contract.

11. COST OF THE WORK.  (Covered in the GMP, to be reimbursed)  The term "Cost
of the Work" shall mean costs necessarily incurred by the ESCO in the proper
performance of the Construction Work; provided, however, the Cost of the Work shall
include only the items specifically identified in this Section 11 and must be directly
related to the construction of the Project.
11.1 Labor Costs.

11.1.1 Wages of construction workers directly employed by the ESCO to perform
the Construction Work at the site.
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11.1.2 Wages and salaries of the ESCO's supervisory and administrative
personnel stationed at the site, and for such personnel off the site when
specifically related to the Project and with Owner's agreement after review
of any information and documents required by the Owner.

11.1.3 Wages and salaries of the ESCO's supervisory or administrative personnel
engaged at factories, workshops or on the road, in expediting the
production or transportation of materials or equipment required for the
Work, but only for that portion of their time directly required for the
Construction Work.

11.1.4 Fringe benefit costs paid or incurred by the ESCO for taxes, insurance,
contributions, assessments and benefits required by law or collective
bargaining agreements and, for personnel not covered by such agreements,
customary benefits such as sick leave, medical and health benefits,
holidays, vacations and pensions, provided such costs are based on wages
and salaries included in the Cost of the Work under Sections 11.1
through 11.3 of this Contract.

11.2 Subcontract Costs.

11.2.1 Payments made by the ESCO to Subcontractors in accordance with the
requirements of the subcontracts toward completion of the Construction
Work.

11.2.2 Costs, including transportation, of materials and equipment incorporated
or to be incorporated into the completed Construction Work.

11.2.3 Costs of materials in excess of those actually installed, but required to
provide reasonable allowance for waste and for spoilage.  Unused excess
materials, if any, shall be delivered to Owner at the completion of the
Work or, at Owner's option, shall be sold by the ESCO.  Any sale shall be
commercially reasonable and ESCO
shall provide an accounting for such a sale within 15 days of the
transaction.  Net amounts realized, if any, from such sales shall be credited
to Owner as a deduction from the Cost of the Work.

11.3 Costs of Other Materials and Equipment, and Related Items.

11.3.1 Costs, including transportation, installation, maintenance, dismantling and
removal of materials, supplies, temporary facilities, machinery,
equipment, and hand tools not customarily owned by the construction
workers, which are provided by the ESCO at the site and fully consumed
in the performance of the Construction Work; and cost less salvage value
on such items if not fully consumed, whether sold to others or retained by
the ESCO.  Cost for items previously used by the ESCO shall mean fair
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market value.

11.3.2 Rental charges for temporary facilities, machinery, equipment and hand
tools not customarily owned by the construction workers, which are
provided by the ESCO at the site, whether rented from the ESCO or
others, and costs of transportation, installation, minor repairs and
replacements, dismantling and removal thereof.  Rates and quantities of
equipment rented shall be according to industry standards, shall not
exceed acquisition costs, and for individual items exceeding $10,000, will
be subject to Owner's prior approval.

11.3.3 Costs of removal of debris from the site.

11.3.4 Cost of telegrams and long-distance telephone calls, postage and parcel
delivery charges, telephone service at the site and reasonable petty cash
expenses of the site office, which are solely for the benefit of the
Construction Work.

11.3.5 That portion of the reasonable travel and subsistence expenses of the
ESCO's personnel, at Owner approved rates, but not in excess of the rates
allowed State Employees, incurred while traveling in discharge of duties
connected with the Construction Work.  Main office staff travel shall not
be reimbursed unless approved in advance by Owner.

11.4 Miscellaneous Costs.

11.4.1 That portion of premiums for insurance directly attributable to this
Contract, including deductible for builders all/risk insurance (but
excluding premiums for comprehensive/commercial general liability,
automobile liability, professional liability/Errors & Omissions, and
worker’s compensation coverage), and payment and performance bonds as
required by Section G of the OUS General Conditions (but excluding
premiums for Subcontractor bonds unless authorized by Owner), Section
9.3 of Division 1 of the Performance Contract, and Section 9.1.5 this
Contract.

11.4.2 Sales, use or similar excise taxes imposed by a governmental authority
which are directly related to the Construction Work and for which the
ESCO is liable.

11.4.3 Fees and assessments for the building permit and for other permits,
licenses and inspections for which the ESCO is required by the Contract
Documents to pay.

11.4.4 Direct costs associated with the ESCO's job site safety program.

11.4.5 ESCO deposits lost for causes other than the ESCO's fault or negligence.
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11.5 Other Costs.

11.5.1 Costs of drawings, Plans, Specifications and other documents required to
complete the Construction Work, except as provided by Owner.

11.5.2 Other costs incurred in the performance of the Construction Work if and to
the extent approved in advance in writing by Owner.

11.6 Repairs to Damaged, Defective or Nonconforming Construction Work.  The
Cost of the Work shall also include costs, which are incurred by the ESCO in
taking action to prevent threatened damage, injury or loss in case of an emergency
affecting the safety of persons and property.

12. COSTS INCLUDED IN ESCO FEE (Not to be reimbursed).  The ESCO’s Fee shall
include all costs for overhead and profit that are not directly attributable to the
Construction Work as defined in Section 11 of this Contract.  Generally, the fee will
include the following:

12.1 Salaries and other compensation of the ESCO's personnel stationed at the ESCO's
principal office or offices other than the site office except as otherwise allowed
under the Contract.

12.2 Expenses of the ESCO's principal office and offices other than the site office.

12.3 Any overhead and general expenses, except as may be expressly included in
Section 11 of this Contract.

12.4 ESCO's capital expenses, including interest on the ESCO's capital employed for
the Construction Work.

12.5 Any cost associated with the Project not specifically and expressly described in
Section 11 of this Contract.

12.6 Costs due to the fault or negligence of the ESCO, Subcontractors, anyone directly
or indirectly employed by any of them, or for whose acts any of them may be
liable, including but not limited to costs for the correction of damaged, defective
or nonconforming Construction Work, disposal and replacement of materials and
equipment incorrectly ordered or supplied, and making good damage to property
not forming part of the Construction Work.

12.7 Any costs which would exceed the GMP.

13. DISCOUNTS, REBATES AND REFUNDS

13.1 Discounts, Rebates and Refunds.  Cash discounts obtained on payments made
by the ESCO shall accrue to Owner.  Trade discounts, rebates, refunds and net
amounts received from sales of surplus materials and equipment shall accrue to
Owner, and the ESCO shall use its best efforts to obtain such discounts, refunds
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and net amounts.

13.2 Amounts Credited to Owner.  Amounts, which accrue to Owner in accordance
with the provisions of Section 13.1 of this Contract, shall be credited to Owner as
a deduction from the Cost of the Work.

14. GENERAL SUBCONTRACTING REQUIREMENTS.

14.1 The ESCO shall comply with OAR 580-050-0040, 580-050-0041, and 580-050-
0042 in all respects for the solicitation of Minority, Women and Emerging Small
Business Enterprises.  Compliance shall include pass-through requirements for
subcontractor demonstrations of good faith efforts for all subcontract bidding
packages in compliance with State of Oregon requirements.

14.2 The ESCO shall report to Owner on the results of the good faith efforts
compliance required in Section 14.1 above, following award of all subcontracts.
The ESCO shall also submit quarterly reports to Owner listing Work contracted to
date with Minority, Women and Emerging Small Business Enterprises.

15. ESCO'S OBLIGATIONS UNDER SUBCONTRACTS.

15.1 No use of a Subcontractor shall relieve the ESCO of any of its obligations or
liabilities under this Contract.  The ESCO shall be fully responsible and liable for
the acts or omissions of all Subcontractors and suppliers including persons
directly or indirectly employed by them.  The ESCO shall have sole responsibility
for managing and coordinating the operations of its Subcontractors and suppliers,
including the settlement of disputes with or between the ESCO and any such
Subcontractor.

15.2 The ESCO shall include in each subcontract and require each Subcontractor to
include in any lower tier subcontract, any provisions necessary to make all of the
provisions of the OUS General Conditions fully effective as applied to
Subcontractors.  The ESCO shall provide all necessary Plans, Specifications, and
instructions to its suppliers and Subcontractors to enable them to properly perform
their work.

16. SUBCONTRACTOR SELECTION.

16.1 The selection of all Subcontractors shall be the sole responsibility of the ESCO.
The ESCO shall pre-qualify Subcontractors through a scoring system and
interview process.  Qualified Subcontractors will then be invited to bid.
Subcontracts will be awarded to the lowest responsive, responsible offeror.  The
pre-qualification and bidding process will not encourage favoritism or
substantially diminish competition.  The process shall conform to the following
procedures, in general compliance with the open and competitive nature of the
Attorney General's Model Public Contract Rules, taking into account industry
subcontracting practices:
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16.1.1 Solicitations will be advertised at least ten (10) days prior to opening in
the Daily Journal of Commerce and at least one other newspaper
specifically targeted to reach the Minority, Women and Emerging Small
Business audience.

16.1.2 All bids or quotes will be written, and submitted to a specific location at a
specific time.  Subcontractors must be registered with the Construction
Contractors Board.

16.1.3 Bids or quotes will be publicly read and the subcontract awarded to the
lowest responsive and responsible offeror.

16.1.4 The State of Oregon Bureau of Labor & Industries prevailing wage rates
in effect on the effective date of this Contract shall apply.

16.2 Under the following circumstances, Construction Work may be subcontracted on
other than a low bid or quote basis:  single fabricators of materials; special
packaging requirements for Subcontractor work; or, where ESCO demonstrates
that an alternative contracting method can clearly benefit Owner.

17. MISCELLANEOUS LABOR.

17.1 The ESCO may provide normal layout, clean up, and other "pick-up" work
required to complete the Project with its own forces, without the necessity of
subcontracting.

17.2 If the ESCO desires to perform any other Construction Work through third-party
subcontractors or other entities, that Construction Work shall be bid according to
the provisions of Section 16 of this Contract.

18. ACCOUNTING; AUDIT ACCESS.  The ESCO shall keep full and detailed accounts
and exercise such controls as may be necessary for proper financial management under
this Contract; the accounting and control systems shall be satisfactory to Owner.  Owner
and Owner's representatives, including the Oregon Secretary of State accountants and
auditors, shall be afforded reasonable and regular access to the ESCO's records, books,
correspondence, instructions, drawings, Plans, Specifications, receipts, subcontracts,
purchase orders, vouchers, memoranda and other data relating to this Agreement, and the
ESCO shall preserve these for a period of three years after final payment, or for such
longer period as may be required by law.  Owner may, at its discretion, perform periodic
audits of the Cost of the Work and any other reimbursable costs associated with the
Project.  Owner
intends to conduct a final audit of reimbursable costs prior to the Agreement closeout.
The ESCO shall cooperate fully with Owner in the performance of such audits.

19. CONTRACT TIME

19.1 Commencement of Work.  The Work shall commence on the date  ESCO
receives of Owner’s Notice to Proceed, unless the parties mutually agree
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otherwise in writing.  Owner’s Notice to Proceed will be issued on or after the
effective date of this Contract defined at Section 1 above.

19.2 Substantial Completion.  Substantial Completion for the entire Construction
Work shall be achieved no later than __________________ (_) calendar days
after the Date of Commencement (“Scheduled Substantial Completion Date”).

19.3 Interim Substantial Completion.  Interim Substantial Completion of identified
portions of the Construction Work shall be competed pursuant to Section H of the
OUS General Conditions.

19.4 Final Completion of the Construction Work.  Final Completion of the
Construction Work, or identified portions of the Construction Work, shall be
achieved as expeditiously as practicable.  All of the dates set forth in this Section
19 (“Contract Times”) shall be subject to adjustment in accordance with the OUS
General Conditions.

19.5 Project Schedule and Work Time Limitations.  ESCO shall comply with the
“Project Schedule” and “Work Time Limitations” for the Project negotiated by
Owner and ESCO as provided in Sections 3.4 and 3.5 of Division 1 of the
Performance Contract.  Changes, if any, to the Project Schedule and Work Time
Limitations, including changes for the Work under this Contract, must be agreed
to in writing by Owner and ESCO.

20. LIQUIDATED DAMAGES FOR DELAY.  ESCO understands that if it does not attain
Substantial Completion by the Scheduled Substantial Completion Date, Owner will suffer
damages, which are difficult to determine and accurately specify.  ESCO agrees that if it
does not attain Substantial Completion by the Scheduled Substantial Completion Date,
ESCO shall pay to Owner $______________Dollars ($________) as liquidated damages
for each subsequent day until ESCO attains Substantial Completion.  The liquidated
damages provided herein shall be in lieu of a claim for consequential damages incurred
by Owner as a result of delay in achieving Substantial Completion.

21. STANDARD OF CARE; DRAWINGS, PLANS & SPECIFICATIONS.  ESCO
hereby represents and warrants that all drawings, Plans, Specifications, and other
documents prepared pursuant to this Contract will be completed in a manner consistent
with the highest professional standard of care, and will function for the purposes
intended, and that the Project, if constructed in accordance with such drawings, Plans,
Specifications, and other documents, shall be structurally sound and a complete and
properly functioning and suitable or the purposes for which it is intended.

22. CORRECTION OF DRAWINGS, PLANS & SPECIFICATIONS.  ESCO shall be
responsible for correcting any inconsistencies, errors or omissions in the drawings, Plans,
Specifications, and other documents.  ESCO will correct, at no additional cost to Owner,
any and all inconsistencies, errors and omissions in the drawings, Plans and
Specifications.

23. FUNDS AVAILABLE AND AUTHORIZED; PAYMENTS.  ESCO shall not be
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compensated for work performed under this Contract by any other agency or department
of the State of Oregon.

Owner reasonably believes that sufficient funds are anticipated to pay all amounts due
hereunder and hereby covenants and agrees that it will use its best efforts to obtain and
properly request and pursue funds from which payments hereunder may be made,
including making provisions for such payments to the extent necessary in the budget
submitted for the purpose of obtaining funds and using its best efforts to have such
budget approved.  It is Owner's intention to make all payments due hereunder if funds are
legally available for this Project and in that regard Owner represents and warrants to
Design-Builder that this Agreement is important to Owner's efficient and economic
operation.  If, despite the above, Owner is not allotted sufficient funds for the next
succeeding fiscal period by appropriation, appropriation limitation, grant, or other funds
source lawfully available to it for such purposes to continue the Project and make
payments hereunder, Owner may terminate this Agreement, by notice to Design-Builder,
without penalty, effective at the end of the current fiscal period for which funds have
been allocated and if not so terminated Owner will remain fully obligated for all amounts
owing hereunder.  Such termination shall not constitute an event of default under any
other provision of the Agreement, but Owner shall be obligated to pay all charges
incurred through the end of such fiscal period.  Owner shall give Design-Builder notice
of such non-availability of funds within thirty (30) days after it received notice of such
non-availability.

24. MISCELLANEOUS.

24.1 Governing Law; Jurisdiction; Venue.  This Contract shall be governed by and
construed in accordance with the laws of the State of Oregon without regard to
principles of conflicts of law.  Any claim, action, suit or proceeding (collectively
“Claim”) between the Owner and the ESCO that arises from or relates to this
Contract shall be brought and conducted solely and exclusively within the Circuit
Court of Marion County for the State of Oregon; provided, however, if a Claim
must be brought in a federal forum, the it shall be brought and conducted solely
and exclusively within the United States District Court for the District of Oregon.
In no event shall this Subsection be construed as a waiver by the State of Oregon
of any form of defense or immunity, whether based on sovereign immunity,
governmental immunity, immunity based on the Eleventh Amendment to the
United States Constitution or otherwise.  ESCO, BY EXECUTION OF THIS
CONTRACT, HEREBY CONSENTS TO THE IN PERSONAM
JURISDICTION OF SAID COURTS.

24.2 Foreign Contractor.  If ESCO is not domiciled in or registered to do business in
the State of Oregon, ESCO shall promptly provide to the Oregon Department of
Revenue and the Secretary of State Corporation Division all information required
by those agencies relative to this Contract.  ESCO shall demonstrate its legal
capacity to perform the work under this Contract in the State of Oregon prior to
entering into this Contract.

24.3 Notices.  Except as otherwise expressly provided in this Contract, any notices to be
given hereunder shall be given in writing by personal delivery, facsimile, or mailing
the same, postage prepaid, to ESCO or Owner at the addresses or numbers as either
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party may hereafter indicate pursuant to this Section.  Any notice so addressed and
mailed shall be deemed to be given five (5) calendar days after the date of mailing.
Any notice delivered by facsimile shall be deemed to be given when receipt of the
transmission is generated by the transmitting machine.  To be effective against
Owner, such facsimile transmission must be confirmed by
telephone notice to Owner’s Representative for the Project.  Any notice by personal
delivery shall be deemed to be given when actually delivered.

24.4 Disclosure of Tax Identification Number.  ESCO must provide its federal tax ID
number to Owner.  This number is required pursuant to ORS 305.385.  The Tax
Identification Number provided pursuant to this authority will be used for the
administration of state, federal and local tax laws.

24.5 Compliance with Applicable Law.  ESCO agrees to comply with all federal,
state, county, and local laws, ordinances, and regulations applicable to the
Services to be provided under this Agreement.  ESCO specifically agrees to
comply with all applicable requirements of federal and state civil rights and
rehabilitation statues, rules and regulations.  ESCO also shall comply with the
Americans with Disabilities Act of 1990 (Pub L No. 101-336), ORS 659.425, and
all regulations and administrative rules established pursuant to those laws.  Failure
or neglect on the part of ESCO to comply with any or all such laws, ordinances,
rules, and regulations shall not relieve Architect of these obligations nor of the
requirements of this Contract.  ESCO further agrees to make payments promptly
when due, to all persons supplying to such ESCO labor or materials for the
performance of the Services to be provided under this Contract; pay all
contributions or amounts due the Industrial Accident Fund from such contractor
incurred in the performance of this Contract; not permit any lien or claim to be
filed or prosecuted against the State on account of any labor or material furnished;
and pay to the Department of Revenue all sums withheld from employees
pursuant to ORS 316.167.  If ESCO fails or refuses to make any such payments
required herein, the appropriate Institution official may pay such claim.  Any
payment of a claim in the manner authorized in this Section shall not relieve the
ESCO from obligation with respect to any unpaid claims.
Section 504 of the Rehabilitation Act of 1973, the Americans with Disabilities
Act and the Oregon Building Codes require all new construction to be totally
accessible to people with physical limitations.  Owner expects that all spaces in
designs for new facilities and in remodel projects will be accessible to people with
physical limitations.

24.6 Tax Compliance Certification.  By signature on this Contract, the undersigned
hereby swears or affirms under penalty of perjury that the undersigned is
authorized to act on behalf of the ESCO and has authority and knowledge
regarding the payment of taxes, and that ESCO is, to the best of the undersigned’s
knowledge, not in violation of any Oregon Tax Laws.  For purposes of this
certification, “Oregon Tax Laws” means those programs listed in ORS
305.380(4), namely any state tax imposed by ORS chapters 118, 314, 316, 317,
318, 320, 321 and 323 and sections 10 to 20, chapter 533, Oregon Laws 1981, as
amended by chapter 16, Oregon Laws 1982 (first special session); the elderly
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rental assistance program under ORS 310.630 to 310.706; and local taxes
administered by the Department of Revenue under ORS 305.620.

24.7 Severability.  The Parties agree that if any term or provision of this Contract is
declared by a court of competent jurisdiction to be illegal or in conflict with any
law, the validity of the remaining terms and provisions shall not be affected, and
the rights and obligations of the
Parties shall be construed and enforced as if the Contract did not contain the
particular term or provision held to be invalid.

24.8 Waiver.  The failure of the Owner to enforce any provision of this Contract shall
not constitute a waiver by the Owner of that provision, or any other provision of
this Contract.

24.9 Media Contacts; Confidentiality.  The ESCO shall provide no news release, press
release, or any other statement to a member of the news media regarding this
Project, without the Owner’s prior written authorization.  Furthermore, except in
the case where the Owner specifically authorizes disclosure of the Owner’s
confidential information in writing, the ESCO shall maintain the confidentiality of
the Owner’s information pertaining to the Project, unless withholding such
information would violate the law, create the risk of significant harm to the public
or prevent the ESCO from establishing a claim or defense in an adjudicatory
proceeding.  The ESCO shall require of its subcontractors similar agreements to
maintain the confidentiality of the Owner’s information.

24.10 Conflict of Interest.  Except with Owner’s prior written consent, the ESCO shall
not engage in any activity, or accept any employment, interest or contribution that
would, or would reasonably appear, to compromise the ESCO’s professional
judgment with respect to this Project, including, without limitation, concurrent
employment on any project in direct competition with the Project.

THIS CONTRACT CONSTITUTES THE ENTIRE AGREEMENT BETWEEN THE
PARTIES ON THE SUBJECT MATTER ADDRESSED HEREIN.  THE TERMS OF
THIS CONTRACT CAN NOT BE WAIVED, ALTERED, MODIFIED,
SUPPLEMENTED, OR AMENDED, IN ANY MANNER WHATSOEVER, EXCEPT
BY WRITTEN INSTRUMENT SIGNED BY THE PARTIES AND CONTAINING
ALL REQUIRED STATE OF OREGON APPROVALS.  ANY SUCH WAIVER,
ALTERATION, MODIFICATION, SUPPLEMENTATION, OR AMENDMENT, IF
MADE, SHALL BE EFFECTIVE ONLY IN THE SPECIFIC INSTANCE AND FOR
THE SPECIFIC PURPOSE GIVEN.  THERE ARE NO UNDERSTANDINGS,
AGREEMENTS, OR REPRESENTATIONS, ORAL OR WRITTEN, REGARDING
THIS CONTRACT EXCEPT AS CONTAINED, INCORPORATED OR
REFERENCED HEREIN.  THE ESCO, BY THE SIGNATURE BELOW OF ITS
AUTHORIZED REPRESENTATIVE, HEREBY ACKNOWLEDGES THAT IT HAS
READ THIS CONTRACT, UNDERSTANDS IT, AND AGREES TO BE BOUND BY
ITS TERMS AND CONDITIONS.  THIS CONTRACT MAY BE EXECUTED IN
SEVERAL COUNTERPARTS, EACH OF WHICH SHALL BE AN ORIGINAL, AND
ALL OF WHICH SHALL CONSTITUTE BUT ONE AND THE SAME
INSTRUMENT.
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IN WITNESS WHEREOF, and intending to be legally bound, the authorized representatives of
the parties hereto subscribe their names.

OWNER:
STATE OF OREGON ACTING BY AND

ESCO: THROUGH THE STATE BOARD OF
HIGHER EDUCATION ON BEHALF OF
OREGON STATE UNIVERSITY,

By                                                  By                                                                       
Aaron D. Howell, C.P.M., CPPO

Title                                                 Purchasing Manager & Contract Officer
Procurement and Construction

Contracting
Date                                                  Date                                                                 

Federal I.D. #: ___________________

Approved for Legal Sufficiency
Department of Justice

________________________________
Assistant Attorney General

________________________________
Date
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