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Section 1:
Introduction
The need for responsible planning to direct the orderly growth of our

communities is not a new concept. “Local municipal governments
since the 1920s have been the front line of public response to private

land use initiatives.” As a result, local governments have frequently

had their power to regulate such growth challenged in, and largely (Tip Box

upheld by, the courts. However, as Oregon’s population - and the >

pressure to develop in hazardous areas - continues to grow, planners C Legal Authorities

and local officials will be expected to enact land use programs that are % on the Web

technically and legally sound. This guide describes current state

requirements for natural hazards planning in Oregon. This guide also

discusses several issues that local governments may face when adopt- Oregon Land Use Statutes:

ing and enforcing natural hazards regulations. http://www.lcd.state.or.us/
backinfo/statutes.htm

1.1 How to Use this Guide Statewide Planning Goals:

The information in this guide is presented primarily in a question and http:/ww.lcd.state.or.us/

answer format. The questions have been reviewed by local planning backinfo/goals.htm

officials, land use attorneys, and natural hazards experts from several DLCD Administrative

state agencies. This document is designed to provide general guidance Rules:

for addressing natural hazards policies, rather than resolving site http://www.lcd.state.or.us/

specific issues. backinfo/oars.htm

Land Use Board of Appeals
(LUBA) Decisions:
http:// luba.state.or.us

Federal Statutes:
http://memory.loc.gov/glin/us-

\ code.html
\<Tip Box ) Federal Regulations:
Ve http://lcweb2.loc.gov/glin/us-
Local Government's Power to Zone Land exec.html
% The authority of local governments to regulate develop- U.S. Supreme Court
ment through zoning was first upheld by the United Opinions:
States Supreme Court and the Oregon Supreme Court, nearly 75 http://memory.loc.gov/glin/us-
years ago.! Prior and subsequent decisions by the Court have court.html
affirmed the authority of local governments to declare, regulate, L

and restrict nuisances,? and this authority has been expanded by
the Oregon Legislature over time. The foundation of the current
statewide land-use planning system in Oregon was established in
1973 with the enactment of Senate Bill 100.

1. Euclid v. Ambler Realty Company, 272 U.S. 365, 385 (1926); Kroner v. City of
Portland, 116 Or 141 (1925).

2. Hadacheck v. Sebastian, 239 U.S. 394 (1915); Keystone Bituminous Coal Ass’n v.
DeBenedictis, 480 U.S. 470 (1987).

-~
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Tip Box
X
» %4
Oregon Legal

% Authorities

ORS (Oregon Revised
Statutes) refers to state laws
enacted by either the legisla-
ture or the voters (through
ballot measures). These laws
are binding on citizens, local
governments and state agen-
cies in Oregon.

OAR (Oregon Administrative
Rules) refers to regulations
adopted by state agencies
following a process set forth by
the Oregon Administrative
Procedures Act. These regula-
tions must be authorized by
and consistent with state law,
and are binding on citizens,
local governments and state
agencies in Oregon.
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Section 2:
Legal Issues and Requirements for
Comprehensive Planning

2.1 What are the Basic Legal Requirements in Oregon for
Addressing Natural Hazards through Comprehensive Land
Use Plans?

Oregon Revised Statutes (ORS) Chapters 197, 215 and 227, and the
Statewide Planning Goals require counties and cities to develop, and
administer and (most) to periodically update:

(1) Comprehensive Plans and
(2) Land Use Regulations.?

Local comprehensive plans must comply with the statewide planning
goals.® Likewise, land use regulations (e.g., zoning and subdivision
ordinances) must comply with the statewide goals and be consistent
with and adequate to carryout the local comprehensive plan. There-
fore, when adopting comprehensive plans and land use regulations,
local governments are required to:

(1) Address each applicable statewide planning goal,;
(2) Adopt a comprehensive plan which:
(a) Operates within the authority delegated to local government
by state law;
(b) Meets specific statutory requirements; and
(c) Contains plan policies that satisfy the statewide planning
goals and act as the basis for implementing local ordinances;
and
(3) Adopt land use regulations to implement the comprehensive plan.

A local government may request that the LCDC review and acknowl-
edge that its comprehensive plan and land use regulations comply with
the goals.* When a local government has its comprehensive plan and
land use regulations acknowledged by the LCDC, its land use decisions
are generally governed only by that plan and those regulations.®

2.1.1 Statewide Planning Goals:

There are 19 statewide planning goals which have been adopted
by the LCDC pursuant to ORS Chapters 195, 196 and 197. Each
goal is comprised of two sections:

(1) “Goals” which refers to “mandatory statewide planning
standards,”® and

(2) “Guidelines” which are “suggested approaches designed to
aid cities and counties in preparation, adoption and imple-
mentation of comprehensive plans in compliance with the
goals....””

While the “goals” section is mandatory and must be followed
when adopting or amending local comprehensive plans, the
“guidelines” section is advisory only.®
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In the context of natural hazards, Statewide Planning Goals 2
and 7 impose several broad requirements on local governments.
These statewide planning goals establish an obligation for all
local governments to:

(1) Develop inventories of hazardous areas for inclusion in the
comprehensive plan;

(2) Adopt policies which prohibit development “in known areas
of natural disasters and hazards without appropriate
safeguards;™®

(3) Enact land use regulations based on those inventories and
comprehensive plan policies to protect life and property from
losses associated with development in hazard areas; and,

(4) Update inventories, policies, and land use regulations on a
periodic basis to reflect new information, new laws and goal
requirements, and changing circumstances in the community.

In addition, Goals 17 and 18 establish additional authority and
requirements for coastal communities.

Statewide Planning Goals with Requirements Relating to
Natural Hazards

N

Goal 2: = City and county land use plans shall include “inventories and other factual information
For All Cities for each applicable statewide planning goal ... ”
and Counties < “All land-use plans and implementation ordinances ... shall be reviewed and, as needed,

revised on a periodic cycle to take into account changing public policies and circum-
stances, in accord with a schedule set forth in the plan.”

Goal 7: = “Developments subject to damage or that could result in loss of life shall not be planned nor
For All Cities located in known areas of natural disasters and hazards without appropriate safeguards.”
and Counties = “Plans shall be based on an inventory of known areas of natural disaster and hazards ... ”

= Areas of natural disasters and hazards are those areas that are subject to natural events
known to result in death or endanger the works of man, such as flooding, landslides, earth-
guakes, and other hazards unique to local or regional areas.

Goal 17: = Requires local governments to develop programs to “reduce the hazard to human life and
For Coastal Cities property ... resulting from the use and enjoyment of Oregon’s coastal shorelands.”

and Counties Only | = Requires that “[IJand use plans, implementing actions and permit reviews shall include
consideration of ... the geologic and hydrologic hazards associated with coastal shorelands.”

= Requires that “[ilnventories shall be conducted to provide information necessary for ...
designating uses and policies. These inventories shall provide information on the nature,
location, and extent of geologic and hydrologic hazards ... in sufficient detail to establish a
sound basis for land and water use management.”

Goal 18: = Requires local governments to “reduce the hazard to human life and property from
For Coastal Cities natural or man-induced actions associated with [coastal beach and dune areas].”

and Counties Only | = Requires inventories to be conducted which “shall describe the stability, movement,
[and] hazards ... of the beach and dune areas in sufficient detail to establish a sound
basis for planning and management.”

= “Local governments ... shall base decisions on plans, ordinances and land use actions in
beach and dune areas, other than older stabilized dunes, on specific findings that shall
include at least: ... Hazards to life, public and private property ... which may be caused by
\\ the proposed use.”

Chapter 3-5
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CI’RG Key

‘ The Three Levels
> of Hazard
Assessment

Refer to the three Levels of
Hazard Analysis in Chapter 2:
Elements of a Comprehensive
Plan. The three levels of
hazard assessment are:

(1) Community Wide Hazard
Identification

(2) Community Wide Vul-
nerability Assessment

(3) Risk Analysis

e
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2.2 What Elements must be Addressed in the
Comprehensive Plan?

In Oregon, a local government’'s comprehensive plan consists of three
main elements:

(1) Inventories and Other Factual Information;
(2) Comprehensive Plan Policy and Use Designations; and
(3) Implementing Measures.

The statewide planning goals require local governments to address
natural hazards for each of these elements. First, the goals require
local governments to inventory hazard areas as a part of the factual
base of their comprehensive plans. Second, local governments must
develop policies and use designations consistent with the language
of Goal 7 (and Goals 17 and 18 for coastal communities). Third, local
governments must adopt land use regulations and/or other measures
consistent with and adequate to carry out the plan policies and use
designations.

For example, a local government may conduct an inventory of steep
slope areas within its jurisdiction, where there are potential landslide
hazard areas. Next, the local government may develop a policy which
states that development on areas identified as posing a high risk for
landslides shall be prohibited unless a geologic assessment of the site
reveals that no hazardous condition exists or appropriate safeguards
are identified to reduce the risk posed by the hazard. Finally, the local
government must adopt land use regulations (e.g., zoning or subdivi-
sion regulations) or other measures to implement the policy to pro-
hibit development in high hazard areas.

2.2.1 Inventories

Generally, state law does not restrict the sources of information
a local government may rely upon when developing their
comprehensive plan inventories. State agencies such as the
Department of Geology and Mineral Industries (DOGAMI) and
the Oregon Department of Forestry (ODF), as well as federal
agencies such as the Federal Emergency Management Agency
(FEMA), collect and map information on natural hazards. A
local government may rely upon this information, locate other
sources of information, or develop inventories based upon their
own studies. However, when developing the comprehensive
plan inventory, it is important that the local government have
some rational basis for adopting and relying upon the informa-
tion. The local government will also need to have a basis for
selecting one type of information over another in situations of
conflicting information.

It is important that the local government be as thorough as
possible when developing a natural hazards inventory. The
inventory serves as the supporting basis for the comprehensive
plan policies and subsequent land use ordinances designed to
evaluate development requests in hazardous areas. Inventories
often provide the factual basis to support written findings for
land use decisions.
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2.2.2 Plan Policies and Plan Designations <
Goal 7 requires a plan’s policies to declare that development Ul 55
will neither be planned nor located in known areas of natural » . ]
disasters and hazards without appropriate safeguards. Beyond Suggestions
this minimum requirement, however, local governments should % for GO_O‘_]I Plan
develop specific policies for each type of natural hazard identi- Policies
fied in their inventories. (1) Write short, declarative

sentences.

For example, the local government’s policies on development in (2) Use mandatory language
floodplains, landslide hazard zones, wildfire hazard zones, or (e.g., “will”, “must”, or
other hazard areas should be distinguishable from each other, “shall”).
in order to reflect the unique risks associated with development (3) Reflect state law and
in each area. The policies should also distinguish between the community values.
levels of risk associated with certain kinds of development (e.g., (4) Provide a clear basis for
nursing home, low density housing, high density commercial, implementing measures.

etc.), as well as the degrees of risk associated with each hazard N
type (e.g., slow moving landslide, rapidly moving landslide, 100-
year flood, etc.). Well-drafted policies will avoid ambiguity and
confusion, and serve as the basis for consistent application and
enforcement of the local government’s natural hazards imple-
menting regulations.

The purpose of “use” or “plan” designations is to identify broad
areas subject to the natural hazards and express the local
government’s long-term vision of development within those
areas. The level of detail required for plan designations depends
largely on whether the local government has a separate zoning
map. If the local government uses one map as both its compre-
hensive plan map and zoning map, refer to the subsection on
Implementing Measures. Where the local government has a
separate and more detailed zoning map, the comprehensive
plan map may broadly define the boundaries of hazardous
areas, and need not identify the specific boundaries or parcels
to be included in a zone.

2.2.3 Implementing Measures

A local government’s natural hazards policies are usually
implemented through its zoning ordinance and / or separate
hazards ordinances. Either method is acceptable, so long as the
ordinance properly identifies the property subject to the ordi-
nance, and sets forth the appropriate standards and criteria for
processing and reviewing development requests subject to the
ordinance. Implementing measures for natural hazards should:

(1) Identify hazard areas subject to the natural hazard
ordinance(s) on the zoning map;

(2) Contain a process for determining the degree of risk
created by a specific development request on a specific
parcel;

(3) Include a process for identifying the necessary appropriate
safeguards (mitigation measures) prior to approving the
development request; and

(4) Establish a process for making a final decision on the
development request.

Chapter 3-7
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2.2.4 Zoning Map

Local governments’ zoning maps often identify hazardous areas
as overlay zones, subject to specific hazard ordinances. Overlay
zones should be developed based on the inventory and compre-
hensive plan map sections of the local government’s compre-
hensive plan. Identifying hazard areas through overlay zoning
helps to:

(1) Eliminate any confusion created by the broadly defined
boundaries on the comprehensive plan map;

(2) Ensure consistent administration of all hazards ordi-
nances;

(3) Avoid the time and expense of re-interpreting the compre-
hensive plan map for each development request; and

(4) Provide clear information, to all current and prospective
landowners, of the regulations which affect the use of the
zoned parcel.

2.2.5 Site-Specific Risk Analysis

For projects located in identified hazard areas, local govern-
ments are encouraged to perform or require a risk analysis to
address the Goal 7 prohibition against planning or locating a
development in hazardous areas without appropriate safe-
guards. Risk analysis is used to determine:

(1) The nature and degree of hazard present; and
(2) The degree of risk to life and property posed by the devel-
opment, if allowed in the hazard area.

In order to fully evaluate risk on a given site, a local ordinance
should be designed to require that:

(1) An initial review of site conditions be conducted; and, if
necessary,

(2) A comprehensive study of risks posed by development at
the site be prepared.

The initial review step should determine if the proposed use for
the site presents sufficient risks to warrant further study. To
accomplish this, the local government may establish a risk
threshold and a rating system based on site conditions, hazard
maps, the type of proposed use, or other factors. Any rating
system should contain clear and objective standards so that
both the applicant(s) and the reviewing body know what infor-
mation is required and what criteria will be used in reviewing
the request. If the proposal exceeds the risk threshold, further
review could be required. However, if the threshold is not
reached, no further analysis would be necessary. If the thresh-
old is exceeded, then the ordinance should establish the proce-
dure for conducting a more detailed review of the site.

For landslides and other geologic hazards, the best method of
determining the actual risks posed by development on a specific
site is to conduct a geologic and/or geotechnical study of the
conditions present at the site. A local government may require
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the applicant to perform the study and submit findings as a
part of the application. The ordinance should set forth the
specific information which must be contained in the report. In
addition, the ordinance should establish quality-control stan-
dards, such as a requirement that the study be conducted and
the report prepared by a certified Engineering Geologist or
Geotechnical Engineer. The ordinance may also establish a
procedure for peer review of the report to ensure that all re-
guirements are met, that procedures used and assumptions
made are generally accepted, and that conclusions or recom-
mendations are adequately supported and reasonable.

2.2.5 Identifying Appropriate Safeguards Under Goal 7

Appropriate safeguards are mitigation measures that reduce
the level of risk associated with a proposed development in a
hazard area. One or more safeguards may — and often should
— be combined in order to reduce the level of risk to an accept-
able level.

While some safeguards may apply in all situations (e.qg., build-
ing codes), most safeguards will need to be specifically tailored
to meet the unique conditions and hazards posed by each
development request. For landslides and other geologic haz-
ards, one of the best methods for determining appropriate
safeguards is to base them on the results of a site-specific
geologic or geotechnical study of the site. Therefore, a local
government should require that any report based upon a study
of the site contain a section identifying not only risks, but also
recommended safeguards to reduce or eliminate those risks.

2.2.6 Clear and Objective Criteria

A local government’s hazard ordinance should set forth the
clear and objective criteria that will be used in approving or
denying a development request.

Oregon Statutes

Photo: André LeDuc
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2.3 When should a Local Government Amend its
Comprehensive Plan?

Comprehensive plans must be “regularly reviewed, and, if necessary,
amended to keep them consistent with the changing needs and desires
of the public they are designed to serve.”® New information that
identifies “areas of natural disasters and hazards” should be incorpo-
rated into plans by amendment. If a local government fails to include
new inventory data as a part of its acknowledged comprehensive plan,
a court may find that this information is not usable during subse-
guent reviews.!

A local government may choose to amend its comprehensive plan for
the purposes of incorporating new information in three ways:

(1) Periodic Review: A local government subject to periodic
review may wait until it receives a Periodic Review notice from
DLCD, whereupon the plan will be reviewed to determine its
compliance with all of the statewide planning goals.'?

(2) Internal Review Timeline: A local government may establish
its own process to determine if the inventory information in its
plan is the most current or reliable information available.
Amendments would only occur if necessary to update old or
unreliable information in the plan.

(3) As Needed: Unless precluded by local law, a local government
may take the initiative at any time to seek information relating
to hazards either by relying on standard sources or conducting
its own survey of hazardous areas. This may be the preferred
approach if the current comprehensive plan contains little or no
inventory information on known hazard areas. Moreover, as
state and federal agencies produce new information on hazards,
local governments should review this information to determine
the appropriateness of including it in the jurisdiction’s compre-
hensive plan.

2.4 When does Ballot Measure 56 Require Notice to Prop-
erty Owners of Land Use Changes?

In adopting natural hazards regulations, local governments should be
aware that 1998's Ballot Measure 56 amended ORS Chapters 215 and
227 to require “written individual notice of land use change to be
mailed to each owner whose property would have to be rezoned in
order to comply with [an] amended or new comprehensive plan ... "3
Property is considered “rezoned when the governing body ... : (a)
changes the base zoning classification of the property; or (b) adopts or
amends an ordinance in a manner that limits or prohibits land uses
previously allowed in the affected zone.”** Under limited circum-
stances, a local government may apply to DLCD for reimbursement of
its costs of providing notice. Reimbursement of reasonable costs may
be sought where the local government’s rezoning effort is either: (1)
initiated by a requirement of periodic review; or (2) by a new, or
amendment to an existing, LCDC administrative rule or statute.
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Section 3:
Permit Application, Review, and Related
Decisions-Making Issues

Procedures for submitting, reviewing and approving permit applica-
tions are established by state law and a local government’s zoning and
planning ordinances.®

Oregon law requires that local government's land use decisions be sup-
ported by a written statement of findings.*® These findings must contain:

(1) Criteria and standards used for the decision;
(2) Facts relied upon in reaching the decision; and
(3) Explanation of how the facts relate to the criteria and standards.”

Findings are required to:

(1) Ensure that decisions are reached in a fair, impartial, and
proper manner;

(2) Provide all parties with notice of the basis for a decision; and

(3) Provide the Land Use Board of Appeals (LUBA) and appellate
courts with an adequate basis for review.

By writing clear and complete findings, a local government will
reduce the likelihood of having a decision overturned or remanded for
additional hearings. Clear findings reduce the number of appeals
taken from land use decisions by reducing misunderstandings regard-
ing the reason and meaning of a local government’s decision.

3.1 How does a Local Government Identify Standards

and Criteria?

The first step in reviewing a permit application is to review the zoning
map to determine the allowable uses for the area. If the zoning map
contains overlay zones for hazard areas, this review will reveal whether
or not special procedures must be followed for processing the permit. If
the zoning ordinance is unclear or ambiguous, the comprehensive plan
policies should be reviewed to ensure that the ordinance is interpreted in
a manner consistent with the local government’s comprehensive plan.

The standards and criteria for land use decisions related to natural
hazards typically come from zoning or hazard ordinances. The criteria
and standards set forth the requirements which must be met prior to
permit approval. When writing the findings, each criterion should be
stated and addressed individually in the findings.

For example, if a local government has established an overlay zone
identifying an area as prone to landslides, the hazard ordinance may
set forth a requirement that applicants provide the local government
with a geologic or geotechnical report from a certified geologist or geo-
technical engineer. The hazard ordinance may further require that
this report clearly identify the presence or absence of a hazardous
condition on the property and contain recommended methods for
mitigating this hazardous condition. In the findings, each of these
requirements should be clearly and separately addressed.

L ORS 197.810.

\/_' (Sidebar

i\j What is a LUBA?

The Land Use Board
of Appeals (LUBA)

was created by legislation in
1979 and has exclusive juris-
diction to review all govern-
mental land use decisions,
whether legislative or quasi-
judicial in nature.r The
Legislature stated: “ ... it is the
policy of the Legislative
Assembly that time is of the
essence in reaching final
decisions in matters involving
land use, and that those
decisions be made consistently
with sound principles govern-
ing judicial review.”* LUBA
was created to simplify the
appeal process, speed resolu-
tion of land use disputes and
provide consistent interpreta-
tion of state and local land use
laws. The tribunal is the first
of its kind in the United
States. The Governor appoints
the three-member board to
serve four-year terms. The
appointments are confirmed by
the Oregon Senate. The
members serving on the Board
must be members of the
Oregon State Bar.

Chapter 3-11
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(Definition Box

What Qualifies
as Substantial
Evidence?

Substantial evidence is evi-
dence a reasonable person
would rely upon in the ordi-
nary course of their serious
affairs. In other words, the
evidence must be credible.
When evaluating the credibil-
ity of people testifying in
person, a local government
should first determine if the
witness is an expert. When
choosing among the conflicting
testimony of more than one
expert, a local government
should look at the specific
training or experience of each
expert as well as the facts
relied upon or methods used by
the experts. When evaluating
the credibility of documents, a
local government should
consider the source, the data
relied upon or cited, the date
(i.e., Is it current?), and
whether the document is in its
draft or final form.

Yeunger v. City of Portland, 305 Or 346

“\L288). ORS 197.828.197.835.

\_ Chapter 3-12

3.2 How should a Local Government Present its Findings
of Fact?

For each relevant standard and criterion, the findings should contain
specific findings of fact which state whether or not the requirements
have been met.® Written findings of fact require more than a recita-
tion of the evidence or reference to the record of a hearing or docu-
ments offered as evidence.!® Findings of fact require that the decision
maker identify the specific evidence used in making the decision.
Each finding of fact must be supported by substantial evidence.
Findings of fact must weigh the credibility of people giving testimony
and any documents or other evidence received. Where there is con-
flicting evidence between documents, studies, or witnesses (lay or
expert), the findings must explain the reason for the decision maker’s
acceptance of some evidence over other evidence.?®

For example, a local government may receive testimony from a
developer’s expert who states that a parcel located in a landslide area
will not be at risk from the effects of a landslide. The local govern-
ment may also receive testimony from another witness which chal-
lenges the assertions made by the developer’s expert, and offers
contradicting evidence. The local government’s findings of fact must
state which of these witnesses the decision maker will rely upon, and
why. In making this decision, the local government may rely upon
facts such as the experience of the witnesses, whether the methods
used complied with standards set forth by a state licensing board or
professional association, or any other relevant facts.

3.3 What Form of Explanation is Required in the Findings?

The findings must clearly state the decision reached by the local
government as well as an explanation for how the decision was
reached. The explanation must be specific in describing how the facts
support the final decision regarding whether or not the standards and
criteria are met.? General statements of conclusion — such as: “The
development plan meets our requirements for appropriate safe-
guards.” — are not sufficient.?
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3.3.1 Multi-Stage Approval Processes

A local government may find that a multi-stage review process
is appropriate for reviewing development permits in potential
hazard areas. Such a process generally involves two stages:

(1) Stage One: Initial determination of whether the proposed
project can meet all approval standards and criteria.

(2) Stage Two: The identification of precise means of meeting
the standards and criteria.

LUBA has observed that this type of multi-stage review process
addresses the following public policies:

(1) Awvoidance of inordinate expenses at the preliminary plan
stage, and

(2) Awvoidance of the inordinate expenses “that would result
where preliminary approval for a project is granted, but
the project is later found to be unfeasible.”?

During the stage one review, a local government must follow all
statutory and local notice and hearing requirements for discre-
tionary permits. If the local government finds that the project
can meet all approval criteria (e.g., a requirement that develop-
ment is feasible given the potential hazard conditions at the
site), it may then “impose conditions of approval to assure those
criteria are met and defer responsibility for assuring compli-
ance with those conditions to planning and engineering staff as
part of a second stage.”?

If a local government defers its finding of compliance to a later
proceeding, or leaves policy discretion regarding how conditions
will be satisfied, notice and comment requirements must be
followed at the second stage of review.? “[T]he issue to be
decided to determine whether the compliance with relevant
standards has been established or whether compliance with
those standards has been deferred to a later stage is whether:
‘...substantial evidence supports findings that solutions to
certain problems (for example landslide potential) posed by a
project are possible, likely and reasonably certain to suc-
ceed.”?® This is a complex area of the law and persons should
consult with counsel regarding any particular factual situation.

Chapter 3-13
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(Definition Box

What is a Tort?
Legal liability in a
civil case (as opposed
to a criminal or regulatory
case) generally arises from two
broad areas of law. The first is
contract liability which, as the
name suggests, deals with the
legal liabilities of parties (e.g.,
individuals, corporations,
cities, counties, etc.) created by
their own legally binding
agreements (contracts). The
second is tort liability, defined
as “any breach of a legal duty
resulting in damages, other
than those duties created by
contract ... whether that duty
is imposed by the common law
or by statute.”* Generally
speaking, tort law “imposes
duties on persons to act in a
manner that will not injure
other persons.” In general,
when we discuss the legal
liability of cities and counties
in the realm of land use
planning, we are discussing
tort liability generally, and
negligence (unreasonable
conduct) in particular.

1. Urban Renewal Agency of the City
of Coos Bay v. Lackey, 275 Or. 35, 38
(1976).

2. Prosser, Wade and Schwartz's Torts:
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(CAUTION: )

This section on legal liability makes
the following assumptions:

N

N

(1) All references to local government refer to cities and counties as
well as to the officers, employees and agents of cities and counties,
unless otherwise stated. This assumption is made because local
governmental liability is typically based on the tortious conduct of
their employees when acting as governmental agents within the
scope of their employment.?

(2) Any local government actions are constitutional, and do not
otherwise directly violate any state or federal law. The scope of this
section is limited to discussing financial liability under the Oregon
Tort Claims Act. Any local government actions which are unconstitu-
tional or violate state or federal law may be subject to separate legal
action, such as a claim for just compensation for a takings, or an
injunction against enforcement of an ordinance.

Section 4:
Legal and Financial Liability Issues

4.1 Local Government Actions: Discretionary or Ministe-
rial?

The potential legal liability of a local government for a decision to
enact an ordinance, or an action to enforce an ordinance, depends on
whether the local government (through its officers, employees, or
agents) is performing a discretionary or ministerial act. The words
“discretionary” and “ministerial” have legal meanings quite distinct
and different from their ordinary, everyday meanings. A government
employee almost always exercises some discretion when acting or not
taking action, but only those actions viewed as creating policy, rather
than enforcing existing policy, are likely to be viewed as discretionary
and therefore immune from liability.

The issue of whether a local government is performing a discretionary,
and therefore an immune, act can be answered by asking two questions:

(1) Is the local government creating policy (immune) or merely
enforcing policy (not immune)?

(2) Is the local government addressing the policy matter based on its
own initiative (generally immune) or is it required by law to con-
sider and / or address the policy matter (generally not immune)?

Generally speaking, if a local government is performing a discretion-
ary act, any decision made or action taken is granted immunity from
financial liability by the Oregon Tort Claims Act (OTCA).2 If, instead,
the local government is performing a ministerial act, it will not be
immune from legal liability and may be held financially liable if it
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does not act reasonably “so as to avoid creating a foreseeable risk of
harm to others.”® Simply because a local government’s action is
ministerial, and not immune from liability, does not mean that the
local government will automatically be held liable. In order to be
liable, a tort must be proven against the local government.

The following sub-sections address these issues and further delineate
the line between discretionary and ministerial actions.

4.2 Is the Local Government Creating Policy or
Enforcing Policy?

If a local government is acting to create a new policy, or amend an
existing policy, its actions are presumed to be discretionary and im-
mune from liability. In contrast, where the local government is taking
action to enforce a standard or criterion, its actions are presumed to be
ministerial, and thus not immune from potential liability.®

A hypothetical jurisdiction’s flood hazard ordinance provides an example:

(1) If the local government is debating whether or not to require
elevation higher than 1 foot above the 100-year flood plain, it
has discretion to choose among several different policy options
(e.g., 2 feet, 3 feet, 10 feet, etc.) which may include the choice to
not take any action at all. This kind of decision-making process
involves discretion, and the local government will be granted
immunity if it chooses to require elevation to 3 feet.

(2) On the other hand, if the local government is enforcing an
existing 3-foot standard, it will be acting pursuant to an already
established set of rules, which must be enforced. This kind of
action involves no discretion, and is viewed as ministerial. The
issuance of a development permit with elevation only up to 2
feet, may be subject to legal liability.

(3) However, sometimes a regulation or ordinance allows for judge-
ment, and, depending on the context, conduct under such a policy
could be viewed as either discretionary, and therefore immune, or

<Definition Box

What is Immunity?

Traditionally, all
state and local govern-
ments have been protected
from tort claims by the doc-
trine of sovereign immunity,
which generally prevented
private parties from raising
claims against them in court.
With the passage of the Or-
egon Tort Claims Act (OTCA)
in 1967, Oregon law was
modified to grant private
parties the right to sue the
state or a local government for
torts, but only if the claim
arises under the limited
circumstances set forth by the
law. If a private party sues
the state or a local government
on a matter that is not autho-
rized by the OTCA, the govern-
mental body will be immune
from the claim, and the courts
will dismiss the case.

Definition Box )

What are the Requirements for a Negligence Claim?

In order to succeed on a negligence claim, the person suing (plaintiff) the city or county (defen-
dant) must generally prove four things.

(1) DUTY: The plaintiff must prove that the defendant owed them a duty either under common law
principles or by statute. When the defendant is a public body, the Oregon Tort Claims Act (ORS 8§
30.260 - 30.300) further requires the duty to be ministerial and not discretionary.

(2) BREACH: The plaintiff must prove that the defendant breached their duty either by unreasonably
failing to perform some act, or by unreasonably performing the act in a way that causes a foreseeable
injury to the plaintiff.

(3) CAUSATION: The plaintiff must prove that the breach of the defendant’s duty caused (was a
substanial factor in causing) their injury.

(4) DAMAGES: The plaintiff must prove that they suffered damages (typically to a person or property)

\\ from that injury.

Chapter 3-15
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Tip Box
.G
Ve
Local
% Government’s

Liability Limits
Under ORS §30.270, liability

for any public body is generally
limited to:

(1) $50,000 for each claim of
property damage or
destruction;

(2) $100,000 for each claim
of general or special
damages; and

(3) $500,000 for all claims
arising from the same
incident.

N
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ministerial and subject to a potential claim for negligence.

It is important to note that there is a wide middle ground between the
first two positions. Certainly, policies and rules may be developed in a
manner which grants discretion to the local government at the time of
enforcement, such as selecting the proper location on a parcel for the
siting of a structure where more than one suitable location may exist.
Where such discretion exists, immunity may also exist.

If a local government is performing a ministerial action based on
rules which it adopted through a discretionary act, it may not be
held liable if the rules are properly followed.3! For example, in our
hypothetical situation:

(1) Immunity would attach to a ministerial action which properly
imposed a 3-foot elevation requirement pursuant to the local
flood ordinance, because any challenge would not be against the
application of this requirement, but against the original policy
decision establishing the requirement. Since the original policy
decision was discretionary, immunity attaches to all future
applications of that policy.

(2) On the other hand, since the enforcement of the 3-foot policy is
ministerial, no immunity attaches if the local government fails
to reasonably enforce the ordinance.

4.3 Is the Local Government Addressing the Policy Matter
Based on its Own Initiative or is it Required by Law to
Consider and/or Address the Policy Matter?

Where a local government is establishing a policy on its own initia-
tive, its actions are presumptively discretionary; however, when it
addresses the matter based on a statutory mandate, its actions are
presumed ministerial.®2 Continuing with our hypothetical example
from the previous sub-section:

(1) If alocal government takes up the matter of whether to impose
a 3-foot elevation requirement for structures in the floodplain
(beyond the 1-foot requirement established by the National
Flood Insurance Program), it is doing so on its own initiative.
Since the local government had no previous obligation to
consider elevation requirements beyond 1 foot, it could not be
held liable if it failed to consider the 3-foot requirement. Like-
wise, any decision by the local government to set an elevation
higher than 1 foot would be immune from liability, as stated in
the previous section.

(2) On the other hand, if the local government is required to
adopt and enforce a policy by state statute, it does not have
discretion to decide not to consider the matter. If a local
government fails to consider, adopt, or enforce the statutorily
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mandated policy, it may be subject to liability for failing to
perform its ministerial duty.

Again, a middle ground exists between these two positions. It may
be possible for state statute to require the local government to
consider a matter, while at the same time giving the local govern-
ment discretion to choose the means by which to address the mat-
ter.®® For example, Goal 7 currently requires local governments to
develop inventories of known hazard areas and prohibits develop-
ment in those areas without appropriate safeguards. Local govern-
ments must develop inventories and prohibit any development that
fails to have appropriate safeguards. Failure to consider these
issues could result in legal liability. Local governments, however,
are given discretion in selecting the means by which they will
conduct inventories, and discretion in selecting when and what
safeguards are appropriate and should be required prior to develop-
ment. Thus, a local government ordinarily may not be held liable
for its choice of how to conduct an inventory or its selection of
appropriate safeguards.
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- What is Eminent
Domain?

Under the doctrine of
eminent domain (a.k.a. con-
demnation), a local govern-
ment may take possession of
private property, either tempo-
rarily or permanently, for any
legitimate public purpose.
Neither the Oregon nor the
U.S. Constitution prohibit the
state or a local government
from exercising its power of
eminent domain over private
property. However, both the
state and federal constitution
generally require that the
private property owner be paid
“just compensation” which is
defined as the fair market
value of the property at the
time it was condemned.

J
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<CAUTION: )

This section provides a cursory review of takings law.
Any questions regarding this subject should be

=~ referred to legal counsel.

N

Section 5:
Constitutional Takings Issues

In drafting ordinances and reviewing development requests, local
governments should consider whether such ordinances or decisions
may trigger a requirement to pay the landowner compensation under
the state and/or federal constitutions. The following section sets out
the basic framework for identifying these issues.

5.1 What is a Taking?

The Fifth Amendment to the United States Constitution prohibits the
taking of “private property ... for public use, without just compensa-
tion.”3* A parallel provision in the Oregon Constitution provides:
“Private property shall not be taken for public use nor the particular
services of any man be demanded, without just compensation ... ™ (It
is important to note that the action of taking private property for a
public use is not a violation of the Constitution. Rather, it is the
failure of government to provide compensation that results in a
constitutional violation).

State and federal courts generally recognize three main categories
of takings:

1. Physical Taking
Traditionally, takings were thought of as an actual physical
invasion of a landowner’s property. In other words, a taking
occurred if the government physically seized private property
and converted it to some form of public use. Thus, a physical
taking may occur when a local government initiates eminent
domain proceedings to, in effect, seize private property for a
public use (e.g., dams, roads, etc.).

2. Regulatory Taking
The term regulatory taking is used to refer to a regulatory action
“that goes too far,”® by restricting the use of private property. A
regulatory taking is sometimes referred to as inverse condemna-
tion. Unlike a physical taking of property through eminent
domain and condemnation proceedings, regulatory takings occur
as a result of the application of regulations to limit the use of
property. A land use action that precludes all economically viable
use of property would be considered a regulatory taking.
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3. Exaction Taking

An exaction taking is a hybrid of both physical and regulatory
takings. Like a physical taking, an exaction taking occurs when
the government acquires physical title to the property. However,
like a regulatory taking, an exaction taking typically occurs as
the result of applying regulations to a specific parcel of property.
In the context of land use decisions, an exaction may occur when
a local government requires the public dedication of a portion of

private property in exchange for permission to develop or re-zone

the property (e.g., if parcel is developed, x feet must be dedicated
to public right of way for roads, sewers, bicycle path, etc.) and
there is not a “rough proportionality” between the effects of the
use and the required dedication.

5.2 When does a Regulatory Taking Occur?

There are two tests for determining whether a regulatory taking
has occurred:

1. Does the regulation result in a “per se” taking?
2. If not, does the regulation fail a balancing test?

5.2.1 Per Se Regulatory Taking

The United States Supreme Court has held that a “per se”
regulatory taking may occur in only a few situations. The most
relevant situation for natural hazards planning is where a local
government’s regulation denies a property owner all economi-
cally viable use of their property. In order for a regulation to
deny a property owner all economically viable use, a judge or
jury must find that “the government has deprived a landowner
of all economically beneficial uses [of the property].”®’

Such was the case in Lucas, where the state trial court found
that the South Carolina Beachfront Management Act affected a
taking of Lucas’ two beachfront lots and awarded him $1.2
million as just compensation. The Beachfront Management Act
had been developed in part to manage the beach and dune
system of South Carolina’s barrier islands as “(a) a barrier and
buffer from high tides, storm surge, hurricanes, and normal
erosion; (b) a public area which serves as a major source of state
and local revenue; (c) habitat for indigenous flora and fauna; (d)
a place which harbors natural beauty.”*® The Act sought to
achieve these objectives by drawing a line in the sand, seaward
of which no permanent structures could be developed. Both of
Lucas’ lots were located seaward of the line, and as a result the
trial court found that Lucas was left with no economically viable
uses for these lots. The United States Supreme Court relied on
the state trial court’s finding, and held that in this situation,
where all economically viable use has been prohibited, a taking
will be found. The Court also noted that such a finding would be
rare, and several of the justices questioned the trial court’s
conclusion that Lucas had been denied all economically viable

use. Finally, even a regulation that denies all economically viable

use may not result in a taking if the use was already prohibited
at the time the owner acquired the property.

(CAUTION:

When in Doubt
Seek Legal

e | < Counsel
Given the uncertain nature of
the law in this area, and the
sometimes conflicting positions
of state and federal courts,
local governments are advised
to consult with legal counsel to
resolve actual questions
involving specific situations.

Chapter 3-19
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What Qualifies as a
Legitimate Public
Purpose?

The 10th Amendment to the
United States Constitution
reserves to the states the
police power, which allows
them to take actions for any
legitimate public purpose. In
the context of constitutional
takings law, the term “legiti-
mate public purpose” refers to
any governmental purpose
that promotes the health,
safety, or welfare of the public.
Local governments are given
considerable discretion in
defining actions as being for a
legitimate public purpose. The
following list provides just a
few examples of local govern-
ment policies that promote the
public’s health, safety and
welfare:

(1) Restrict development in
hazardous areas.

(2) Require elevation above
the 100-year flood plain.

(3) Require site-specific
geologic or geotechnical
surveys in landslide
hazard areas.

(4) Prohibit the siting of
critical facilities in
tsunami or earthquake
liguefaction zones.

\_ Chapter 3-20

5.2.2 Balancing Test

Where some economic use of the property remains after application of
the regulation, a court will apply a balancing test to determine
whether a taking has occurred. The factors of this test are:

(@) The economic impact of the regulation on the claimant,
(b) The character of the governmental action, and
(c) The reasonable expectations of the property owner.*®

5.3 When does an Exaction Taking Occur?

The United States Supreme Court has held that, under limited cir-
cumstances, a government requirement to dedicate property rights to
the public may not result in a taking where the action is linked to the
expected effects of the proposed development. Underlying the Court's
holding is the philosophy that local governments have the right to
limit certain uses of private property, and that certain permit condi-
tions, may be necessary to limit or avoid specific public harms threat-
ened by the proposed use. The Court has set forth the following three
part test to determine whether an exaction results in a taking:

(a) Does the exaction substantially advance a legitimate public
purpose?

(b) Is there an essential nexus between that purpose and the harm
threatened by the proposed use?

(c) Is the exaction roughly proportional to the degree of threat-
ened harm?

Nearly all proposed government purpose will be found legitimate, and
the United States Supreme Court has found that “a broad range of
governmental purposes and regulations satisfies [the public purpose]
requirements.”® More important under this analysis, is whether the
public purpose is legitimate in the context of the local government’s
authority to limit the proposed land use. In other words, is there a
nexus between the government’s purpose in requiring the exaction
(often by a condition requiring a public dedication) and the public
harm threatened by the proposed development? If such a nexus exists,
the next inquiry is whether the exaction is roughly proportional to the
public harm threatened by the proposed development. This means
that the exaction must be “related both in nature and extent to the
impact of the proposed development.”#
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5.4 What Options does a Local Government have if a
Decision will Result in a Regulatory Takings?

The United States Supreme Court has noted two circumstances where
a governmental action will not result in a taking, even a “per se”
taking. The first is where the proposed use of the property would result
in either a private or public nuisance. The second situation is where the
proposed use was never allowed on the property to begin with. How-
ever, both of these areas of law are still being debated by attorneys and
worked out by the courts. Given the uncertain nature of the law, and
the sometimes conflicting positions of state and federal courts, local
governments are advised to consult with legal counsel to resolve ques-
tions regarding regulatory takings.

If a local government discovers that its actions may result in a regula-
tory taking, it has several different options depending on what stage
the development request is at:

(1) If the local government has not yet made a final decision on the
proposal, it may choose to grant the property owner a variance
or modify the development conditions.

(2) The local government could provide the property owner with a
list of suggested economically viable uses which might be
pursued as alternatives to the use proposed.

(3) If afinal decision has been made, and a takings is found by a
court, the local government may modify its decision to allow for
some economically viable use, while only providing compensa-
tion for a temporary taking based on the length of time that the
use was denied.

(4) If the local government chooses to maintain the policy that
denied the use, it may condemn the property and pay the
property owner the fair market value of the property at the
time the taking occurred.

These options are by no means the only options available to a local
government in this situation, and local counsel should be consulted if
any questions arise before or after a decision is made.

Chapter 3-21
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Section 6:
Alternative Dispute Resolution (ADR)

6.1 What is Alternative Dispute Resolution?

Local governments often face opposition from members of the public
and developers when they make land use and development decisions,
whether at the policy or implementation level. For example, disputes
may arise when citizens take an active role in opposing new develop-
ment proposals in their neighborhood. In addition, disputes may be
triggered by a local government’s decision to restrict development in
hazardous areas. These disputes have the ability to strain local gov-
ernment resources and may place local government decisions under a
cloud of threatened litigation. One of the best strategies for resolving
disputes, as well as avoiding the costs and uncertainties of litigation,
is to develop an Alternative Dispute Resolution (ADR) Program for
dealing with disputes.

ADR refers to the use of non-litigation strategies for resolving dis-
putes between parties. The primary goal of ADR is to assist parties in
finding mutually acceptable solutions to their disputes through
collaborative decision making processes. Local governments may find
many useful applications for an ADR Program, several of which may
involve natural hazards planning and regulation. Common ADR
strategies in the public policy arena include mediation, negotiated
rulemaking, facilitation, and consensus building. The common thread
between these approaches is the use of an impartial, third party who
can facilitate discussions between the disputants, and help them find
common ground and craft their own solution.

6.2 What ADR Resources Exist for Local Governments?

An excellent resource for ADR information and assistance is Oregon’s
Public Policy Dispute Resolution Program. The program can provide
the following useful services for local governments:

= Assistance in identifying the most appropriate resolution
process for dealing with a specific dispute;

= Critical analysis of a local government’s current system for
resolving disputes;

< Facilitation of a local government’s efforts to retain a mediator;

= Education for local governments, developers, and citizens on
ADR processes; and

= Grant assistance for local governments working “to resolve
complex pubic policy disputes.”

For more information on Oregon’s Public Policy Dispute Resolution
Program, visit their website at: (http://www.odrc.state.or.us/
ppdrp.htm), or contact:

Public Policy Dispute Resolution Coordinator
Department of Land Conservation and Development
635 Capitol Street NE, Suite 200

Salem, OR 97301

(503) 373-0050
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Section 7:
Legal Issues Summary

In order for a local government to develop a legally sound natural
hazards strategy, it must comply with Oregon’s comprehensive plan-
ning requirements and statewide planning goals. Comprehensive
plans must rely upon credible inventory data to perform a hazards
analysis. Plan policies must be clearly defined, must promote a legiti-
mate public purpose, and must be linked to the inventory fact base of
the plan. Ordinances must contain clear and objective standards and
must be consistent with the local plan policies. A review process
should be in place, which allows for variances to be granted prevent-
ing an undue burden where necessary. Finally, a local government
should consult its legal counsel whenever potential legal questions
arise, whether they are related to planning or implementing a natural
hazards strategy.

Chapter 3-23
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