Oregon Coastal Management Program
re g O n Department of Land Conservation and Development
635 Capitol Street, Suite 150
John A. Kitzhaber, MD, Governor Salem, Oregon 07301-2540
Phone (503) 373-0050
FAX (503) 378-6033
http://www.oregon.gov/LCD/OCMP
June 15, 2012

TO: National Oceanic and Atmospheric Administration
Office of Ocean and Coastal Resource Management
FROM: Patty Snow, Oregon Coastal Program Manager

SUBJECT:  Routine Program Change Request

Routine Program Change
Seeking to Incorporate Oregon Administrative Rules
Chapter 660, Division 35 (Federal Consistency Review)
Into the Oregon Coastal Management Program

l. Introduction

The Oregon Department of Land Conservation and Development (DLCD) seeks to incorporate
Oregon Administrative Rules Chapter 660, Division 35 into the Oregon Coastal Management
Program (OCMP). Division 35 governs state review of federal actions in the coastal zone
pursuant to the Coastal Zone Management Act of 1972. Division 35 is procedural rather than
substantive in nature, and aligns the state administrative rules with the governing federal
regulations. DLCD requests the National Oceanic and Atmospheric Administration (NOAA)
Office of Ocean and Coastal Resource Management’s (OCRM) concurrence that this
incorporation is a Routine Program Change to the OCMP.

Oregon’s Land Conservation and Development Commission (LCDC) initially adopted division
35in 1988. DLCD submitted division 35 to OCRM for approval and integration into the OCMP
on December 21, 1988. OCRM denied DLCD’s request on January 17, 1989, over concerns that
division 35’s rules went beyond the federal rules. Since that time DLCD has intermittently
discussed rule revisions with OCRM, but never moved forward with the amendments. Over the
past year DLCD has renewed efforts to update and amend the rules, and has revised division 35
to address OCRM’s concerns and to ensure that the revised rules conform to the controlling
federal regulations at 15 CFR Part 930. The revisions reflect amendments to 15 CFR Part 930
since division 35’s adoption, and clarify that the department will conform to the requirements
and procedures of 15 CFR Part 930 when conducting consistency reviews. After two hearings,
at which one person spoke in support of the amendments and no parties spoke against or
submitted written comments in opposition to the amendments, LCDC adopted the rule
amendments on May 11, 2012.



1. Analysis of Incorporation

ILA. Summary of Current Text and Amendments to OAR Chapter 660, Division 35
Amendments refer to changes that DLCD made (and LCDC adopted) to the administrative rules
previously in effect (the rules that DLCD previously submitted for approval in 1988).

660-035-0000 Purpose
The purpose statement indicates that division 35 establishes state procedures for implementing
the CZMA’s federal consistency requirements.

660-035-0005 Conformance With Federal Consistency Review Rules
LCDC adopted this new rule, which serves as a guiding statement, to clarify that when
administering federal consistency reviews, DLCD will follow the federal requirements and
procedures provided in 15 CFR Part 930.

660-035-0010 Definitions
LCDC adopted a simplified and streamlined definitions section by applying the definitions
contained in CZMA section 304, 15 CFR Part 930, ORS 196.405, and ORS 197.015, and
deleting duplicative definitions. The amendments also clarify the definitions of “coastal zone”
and “OCMP.”

660-035-0015 Activities Subject to Review
This is a new section, which provides a clear list of the types of federal activities the department
will review for consistency with the OCMP. 15 CFR Part 930 guides the list of activities, which
include:

e Proposed federal agency activities, including proposed federal development projects,
which affect any coastal use or resource;

e Activities that affect any coastal use or resource and that require one or more federal
licenses or permits identified on the approved OCMP license and permit list, or
unlisted licenses or permits that the department identifies through an alternative
process set forth in 15 CFR §930.54;

e Outer continental shelf exploration, development, and production activities that affect
any coastal use or resource; and

e Federal assistance to state and local governments for activities that affect any coastal
use or resource.

660-035-0020 Federal Consistency with the OCMP
LCDC amended section (1) of this rule to clarify how an applicant initiates federal consistency
review. Section (2) specifies that DLCD will review all projects against the enforceable policies
contained in the OCMP, and outlines that those enforceable policies fall generally into three
categories: (1) the statewide planning goals, (2) acknowledged comprehensive plans and
implementing regulations, and (3) selected state agency statutory and regulatory authorities
governing coastal uses or resources. This rule previously contained a list of federal activities



DLCD will review. DLCD updated the language and moved the list to its own section, above
(Activities Subject to Review).

660-035-0030 Consistency for Federal Agency Activities
LCDC amended this rule to clarify that when reviewing federal agency activities, DLCD will
conform to the requirements and procedures provided in 15 CFR Part 930, Subpart C. By
referencing the requirements of Subpart C and directing applicants to the federal regulations, the
department hopes to alleviate the possible confusion and uncertainty that comes from having
duplicative state and federal provisions that are very similar, yet not always identically worded.

Proposed changes in section (2) clarify the use of National Environmental Policy Act (NEPA)
documents in federal consistency review, while the proposed section (3) ensures an opportunity
for public participation consistent with the provisions of 15 CFR 8930.42. Finally, section (4)
clarifies that while federal agencies are not required to file applications for state and local
permits and other authorizations unless required to do so by provisions of federal law other than
the CZMA, they are required to demonstrate that the proposed activity is consistent to the
maximum extent practicable with the applicable state and local enforceable policies underlying
the permits.

DLCD originally proposed language in Section (4) encouraging federal agencies to obtain state
and local permits, when applicable, as evidence that a propsoed activity is consistent with the
underlying enforceable policy captured by the permit. OCRM indicated the original language
was not approvable, so DLCD has revised the language to state that where federal law authorizes
a federal agency to apply for state and local permits and other authorizations otherwise required
by enforceable policies, the department will consider such applications when determining
whether the federal activity or development project is consistent with the underlying enforceable
policies.

660-035-0040 DLCD Review of Federal Activities and Development Projects
LCDC repealed this rule because it is duplicative of OAR 660-035-0030, above. As detailed in
that rule, the department will continue to follow the requirements and procedures of 15 CFR Part
930 when reviewing federal activities and development projects.

660-035-0050 Consistency for Activities Requiring a Federal license or Permit
As with OAR 660-035-0030, above, LCDC amended this rule to clarify that when reviewing
activities requiring a federal license or permit, DLCD will conform to the requirements and
procedures provided in 15 CFR Part 930, Subpart D.

Proposed changes in sections (2) and (4) clarify the department’s requirements regarding state
and local permits required by the enforceable policies of the OCMP, as well as the use of NEPA
documents in federal consistency review. The proposed section (3) ensures an opportunity for
public participation consistent with the provisions of 15 CFR 930.61.

660-035-0060 Consistency for Outer Continental Shelf Activities
LCDC amended this rule to clarify that when reviewing outer continental shelf activities, DLCD
will conform to the requirements and procedures provided in 15 Part CFR 930, Subpart E. The



proposed section (3) ensures an opportunity for public participation consistent with the
provisions of 15 CFR §930.77.

660-035-0070 Consistency for Federal Assistance to State and Local Governments
LCDC amended this rule to clarify that when reviewing federal assistance to local governments,
the department will conform to the requirements and procedures provided in 15 CFR Part 930,
Subpart F.

660-035-0080 Commission Review
LCDC repealed this rule. DLCD will rely on 15 CFR Part 930, Subpart H, which details the
procedures and standards that govern appeal of federal consistency decisions to the U.S.
Secretary of the Interior.

I1.B. This Action is a Routine Program Change

The incorporation of division 35, administrative rules governing DLCD’s federal consistency
review, into the OCMP does not substantially alter any of the five program areas detailed in 15
CFR 923:

Uses subject to management (Subpart B)
This action does not change the uses subject to management that are set forth in the OCMP
(navigation and transportation; residential/urban/industrial, including energy production;
agriculture and forestry; recreation; fish and wildlife production and utilization; public facilities;
mining and minerals; and restoration).

Special management areas (Subpart C)
This action does not change the criteria for designating areas of particular concern, or areas for
preservation or restoration.

Boundaries (Subpart D)
This action does not affect Oregon’s inland or seaward coastal zone boundary, nor does it change
the status of excluded lands.

Authorities and organization (Subpart E)
This action does not change Oregon’s authority or organization.

Coordination, public involvement and national interest (Subpart F)
This action does not substantially alter any coordination, public involvement, or national interest
provisions of the OCMP. The rule amendments clarify and codify public participation processes,
consistent with the requirements of 15 CFR Part 930.

I1l.  Attachments

Table identifying policies for incorporation into the OCMP

Text of OAR chapter 660, Division 35, as adopted by LCDC on May 11, 2012
Underline-Strikethrough Text of OAR chapter 660, Division 35, showing changes to
the previously-submitted version

DLCD Public Notice
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Attachment A. Enforceable Policies Table

Changes to the OREGON COASTAL MANAGEMENT PROGRAM

The OREGON COASTAL MANAGEMENT PROGRAM (OCMP) seeks to incorporate Oregon Administrative Rules (OAR) Chapter 660, Division 35, into the
Oregon Coastal Management Program (OCMP). The following table identifies provisions that DLCD seeks to incorporate.

Name/Description of State or Local Law/ Regulation/Policy/ Program Authority or Change State/Local Legal Citation Date Adopted | Date Effective
by State in State

ADDED: mm/dd/yyyy | mm/dd/yyyy

Purpose OAR 660-035-0000 May 11,2012 | June 15, 2012
Conformance with Federal Consistency Review Rules OAR 660-035-0005 May 11,2012 | June 15, 2012
Definitions OAR 660-035-0010 May 11, 2012 | June 15, 2012
Activities Subject to Review OAR 660-035-0015 May 11,2012 | June 15, 2012
Federal Consistency with the OCMP OAR 660-035-0020 May 11,2012 | June 15, 2012
Consistency for Federal Agency Activities OAR 660-035-0030 May 11,2012 |June 15, 2012
Consistency for Activities Requiring a Federal License or Permit OAR 660-035-0050 May 11,2012 | June 15, 2012
Consistency for Outer Continental Shelf Activities OAR 660-035-0060 May 11,2012 | June 15, 2012
Consistency for Federal Assistance to State and Local Governments OAR 660-035-0070 May 11, 2012 | June 15, 2012




Attachment B. OAR Chapter 660, Division 35, as adopted May 11, 2012

1

~N o

10

11
12
13
14
15
16
17

18
19
20
21
22
23
24
25
26
27
28

29

LAND CONSERVATION AND DEVELOPMENT DEPARTMENT
DIVISION 35
FEDERAL CONSISTENCY

660-035-0000
Purpose
This division establishes state procedures for implementing the federal consistency
requirements of the federal Coastal Zone Management Act of 1972 (CZMA), as amended,
section 307(c).
660-035-0005
Conformance with Federal Consistency Review Rules
The CZMA provides a federal consistency requirement that allows states with an approved
coastal management program to review federal actions affecting coastal uses or resources.
Pursuant to ORS 196.435, the Department of Land Conservation and Development is
Oregon’s designated coastal zone management agency and administers federal consistency
reviews. In administering federal consistency reviews, the department will follow the

federal requirements and procedures provided in 15 CFR Part 930. All references to 15
CFR Part 930 in this division are to the version that existed on May 11, 2012.

660-035-0010
Definitions

As used in this division, the definitions at CZMA section 304, 15 CFR Part 930, ORS
196.405, and ORS 197.015 apply, unless the context requires otherwise. Additionally, the
following definitions apply:

(1) “Coastal Zone,” as defined in CZMA §304(1) and 15 CFR §930.11(e), specifically
means the area lying between the State of Oregon border with the State of Washington on
the north, to the State of Oregon border with the State of California on the south, seaward to
the extent of the state's jurisdiction as recognized by federal law, and inland to the crest of
the Coast Range Mountains, excepting:

(a) The Umpqua River basin, where the coastal zone extends to Scottsburg;

(b) The Rogue River basin, where the coastal zone extends to Agness;
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(c) The Columbia River basin, where the coastal zone extends to the downstream end of
Puget Island; and

(d) Land the use of which is by law subject solely to the discretion of or which is held in
trust by the Federal Government, its officers, or agents, which federal law excludes from the
coastal zone.

[NOTE: A map depicting the boundaries of Oregon’s coastal zone, but not depicting the
excluded federal lands, is available from the department and on the coastal program
website.]

(2) "OCMP" means the Oregon Coastal Management Program described in ORS
196.425(1), which the federal Office of Ocean and Coastal Resource Management approved
in 1977 and all federally approved amendments thereto.

[Publications: The publication(s) referred to or incorporated by reference in this rule are
available from the agency.]

660-035-0015
Activities Subject to Review
The following types of federal actions are subject to federal consistency review:

(1) Proposed federal agency activities, including proposed federal development projects,
which affect any coastal use or resource, pursuant to 15 CFR Part 930, Subpart C;

(2) Activities that affect any coastal use or resource and that require one or more federal
licenses or permits identified on the federally-approved OCMP license and permit list
developed pursuant to 15 CFR §930.53, or unlisted licenses or permits the department
identifies through the process set forth in 15 CFR §930.54, pursuant to 15 CFR Part 930,
Subpart D;

(3) Federal license or permit activities described in detail in outer continental shelf plans that
affect any coastal use or resource, pursuant to 15 CFR Part 930, Subpart E; and

(4) Federal assistance to state and local governments, including special purpose districts and
related public entities, for activities that affect any coastal use or resource, pursuant to 15
CFR Part 930, Subpart F.

660-035-0020

Federal Consistency with the OCMP

(1) To initiate consistency review, the responsible party identified in 15 CFR Part 930 shall
submit all required consistency determinations, consistency certifications, or applications for



N -

o1 b~

11
12

13

14

15
16
17

18
19
20

21
22
23
24
25
26

27
28
29
30
31

32
33

federal financial assistance to the department along with supporting information or
necessary data and information required by 15 CFR Part 930 and, for 15 CFR Part 930,
Subparts D, E and F, as augmented by OAR 660-035-0030 through 660-035-0070.

(2) The department will review activities for consistency with the federally-approved
enforceable policies of the OCMP. The enforceable policies can be found generally within:

(@) The statewide planning goals;

(b) The applicable acknowledged city or county comprehensive plan and implementing land
use regulations; and

(c) Selected state agency statutory and regulatory authorities governing any coastal use or
resource.

(3) A person may contact the department for a list of federally-approved enforceable
policies.

660-035-0030
Consistency for Federal Agency Activities

(1) When reviewing a federal agency activity or development project for consistency to the
maximum extent practicable with the enforceable policies of the OCMP, the department
shall conform to the requirements and procedures provided in 15 CFR Part 930, Subpart C.

(2) For review of a consistency determination submitted by a federal agency for a federal
agency activity or federal development project, the federal agency must submit to the
department the information described in 15 CFR §8930.39(a).

(a) Although 15 CFR 8930.37 limits state authority to require National Environmental
Policy Act (NEPA) documents for federal consistency review purposes, a federal agency
may mutually agree with the department to rely on information contained in NEPA
documents or other project documents to provide some of the comprehensive data and
information sufficient to support the federal agency’s consistency statement under 15 CFR
8930.39(a).

(b) A federal agency may elect to rely on information contained in NEPA documents or
other project documents to demonstrate consistency to the maximum extent practicable with
the enforceable policies of the OCMP. If relying on NEPA documents or other project
documentation, the federal agency must clearly demonstrate how the materials support a
finding of consistency with OCMP enforceable policies.

(3) The department shall provide for public participation consistent with the provisions of
15 CFR 8930.42. The department will:
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(a) Maintain a mailing list of interested parties;

(b) Notify interested parties when the department is reviewing federal agency activities or
development projects for consistency with the OCMP; and

(c) Solicit comments that address the consistency of the proposed federal activity or
development project with applicable elements of the OCMP.

(4) Evidence supporting consistency for a federal agency activity or development project:
Federal agencies are not required to file applications for state and local permits and other
authorizations unless required to do so by provisions of federal law other than the CZMA.
However, federal agencies are required to demonstrate that the proposed activity is
consistent to the maximum extent practicable with the applicable state and local enforceable
policies underlying the permits. While federal agencies are not required to apply for state
and local permits and other authorizations otherwise required by enforceable policies, where
federal law authorizes a federal agency to do so the department will consider such
applications when determining whether the federal activity or development project is
consistent with the enforceable policies underlying the permit or authorization.

660-035-0050
Consistency for Activities Requiring a Federal License or Permit

(1) When reviewing any consistency certification submitted by an applicant for a federal
license or permit activity affecting any coastal use or resource for consistency with the
enforceable policies of the OCMP, the department shall conform to the requirements and
procedures provided in 15 CFR Part 930, Subpart D.

(2) For review of a federal license or permit application, an applicant must submit to the
department a consistency certification and the necessary data and information described in
15 CFR §930.58(a).

(a) Copies of complete applications for permits that state and local governments require for
the proposed activity are required as necessary data and information to begin the CZMA six-
month review period. The department does not require issued state or local permits as
necessary data or information to begin the six-month review. If at the end of the six-month
review period the applicant has not obtained all required state and local permits:

(A) The department may object to the consistency certification as provided in 15 CFR
8930.63, or

(B) The department and the applicant may enter into a written agreement to stay the CZMA
review period to permit resolution of the remaining issues as provided in 15 CFR
§930.60(b).
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(b) To expedite the federal consistency review process, the department encourages
applicants to obtain state and local permits and other authorizations required by enforceable
policies before beginning the federal consistency review process.

(c) Draft NEPA documents are necessary data and information to begin the CZMA six-
month review period except when a federal statute requires a federal agency to initiate
CZMA consistency review prior to its completion of NEPA compliance.

(d) In cases where an applicant relies on draft NEPA documents to satisfy some of the
necessary data and information requirements for federal consistency review under
subsection (c), the department will not begin the federal consistency review period until the
applicant submits the draft NEPA documents, together with all other required necessary data
and information, to the department.

(e) An applicant must clearly demonstrate how draft NEPA or other project documentation
materials support a finding of consistency with OCMP enforceable policies.

(3) The department shall provide for public participation consistent with the provisions of 15
CFR 8930.61. The department will:

(a) Maintain a mailing list of interested parties;

(b) Notify interested parties when the department is reviewing a federally licensed or
permitted activity for consistency with the OCMP. The department may issue joint public
notices with the federal permitting or licensing agency; and

(c) Solicit comments that address the consistency of the proposed activity with applicable
elements of the OCMP.

(4) Evidence supporting consistency for federal license or permit activities: For activities
located within the state’s jurisdiction that require state or local permits or authorizations, the
issued permit or authorization is the only acceptable evidence demonstrating consistency
with the enforceable policies that the permit or authorization covers.

660-035-0060
Consistency for Outer Continental Shelf (OCS) Activities

(1) When reviewing an outer continental shelf activity that requires an authorization from
the U.S. Department of the Interior pursuant to the Outer Continental Shelf Lands Act (43
USC 88 1331-1356(a) for consistency with the enforceable policies of the OCMP, the
department shall conform to the requirements and procedures provided in 15 CFR Part 930,
Subpart E.

(2) For review of an outer continental shelf activity, an applicant must submit to the
Secretary of the Interior or designee a consistency certification and materials described in
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15 CFR 8930.76. The Secretary of the Interior or designee will furnish the department with
a copy of the information.

(3) The department shall provide for public participation consistent with the provisions of 15
CFR 8930.77. To do so, the department will follow the procedure set forth in OAR 660-
035-0050(3).

660-035-0070

Consistency for Federal Assistance to State and Local Governments

(1) When reviewing applications for federal assistance to state and local governments for
consistency with the enforceable policies of the OCMP, the department shall conform to the

requirements and procedures provided in 15 CFR Part 930, Subpart F.

(2) For review of federal assistance to state and local governments, the applicant agency
must submit to the department the materials described in 15 CFR §8930.94.

(3) The department’s review period for consistency certifications for federal assistance to
state and local governments shall be 60 days.



Attachment C. Text of Amendments OAR Chapter 660, Division 35
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LAND CONSERVATION AND DEVELOPMENT DEPARTMENT
DIVISION 35
FEDERAL CONSISTENCY
660-035-0000
Purpose
This [administrativerule] division establishes state procedures for implementing the federal
consistency requirements of the federal Coastal Zone Management Act of 1972 (CZMA), as
amended, section 307(c).

660-035-0005

Conformance with Federal Consistency Review Rules

The CZMA provides a federal consistency requirement that allows states with an
approved coastal management program to review federal actions affecting coastal uses
or resources. Pursuant to ORS 196.435, the Department of Land Conservation and
Development is Oregon’s designated coastal zone management agency and administers
federal consistency reviews. In administering federal consistency reviews, the
department will follow the federal requirements and procedures provided in 15 CFR
Part 930. All references to 15 CFR Part 930 in this division are to the version that
existed on May 11, 2012.

660-035-0010

Definitions

[Ferthepurpeses-of] As used in this division, the [feHewing] definitions at CZMA section
304, 15 CER Part 930, ORS 196.405, and ORS 197.015 apply, unless the context

requires otherwise. Additionally, the following definitions [shal] apply:
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[#](1) “Coastal Zone,” as defined in CZMA 8§304(1) and 15 CFR §930.11(e), specifically
means the area lying between the State of Oregon border with the State of Washington
[border] on the north, to the State of Oregon border with the State of California [berder]
on the south, [beunded-on-the-westby] seaward to [by] the extent of the state's jurisdiction
as recognized by federal law, and [the-eastby] inland to the crest of the [eoastal-meuntain
range] Coast Range Mountains, excepting:

(a) The Umpqua River basin, where the coastal zone extends to Scottsburg;
(b) The Rogue River basin, where the coastal zone extends to Agness; [and]

(c) The Columbia River basin, where the coastal zone extends to the downstream end of
Puget Island; and

(d) Land the use of which is by law subject solely to the discretion of or which is held in
trust by the Federal Government, its officers, or agents, which federal law excludes
from the coastal zone.

INOTE: A map depicting the boundaries of Oregon’s coastal zone, but not depicting
the excluded federal lands, is available from the department and on the coastal
program website.]




28  [49](2) "OCMP" means the Oregon Coastal Management Program [which-was] described
29 in ORS 196.425(1), which the federal Office of Ocean and Coastal Resource

30 Management approved [by-OCSRM] in 1977 and all federally approved amendments

31 thereto.
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[Publications: The [Rublicationfs}] publication(s) [refereneced] referred to or incorporated

by reference in this rule are available from the agency.]

660-035-0015

Activities Subject to Review

The following types of federal actions are subject to federal consistency review:

(1) Proposed federal agency activities, including proposed federal development
projects, which affect any coastal use or resource, pursuant to 15 CFR Part 930,

Subpart C;

(2) Activities that affect any coastal use or resource and that require one or more
federal licenses or permits identified on the federally-approved OCMP license and
permit list developed pursuant to 15 CFR 8930.53, or unlisted licenses or permits the
department identifies through the process set forth in 15 CFR §930.54, pursuant to 15
CER Part 930, Subpart D;

(3) Federal license or permit activities described in detail in outer continental shelf
plans that affect any coastal use or resource, pursuant to 15 CFR Part 930, Subpart E;
and

(4) Federal assistance to state and local governments, including special purpose
districts and related public entities, for activities that affect any coastal use or resource,
pursuant to 15 CFR Part 930, Subpart F.

660-035-0020

Federal Consistency [#] with the OCMP
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(1) To initiate consistency review, the responsible party identified in 15 CFR Part 930
shall submit all required consistency determinations, consistency certifications, or
applications for federal financial assistance to the department along with supporting
information or necessary data and information required by 15 CFR Part 930 and, for
15 CER Part 930, Subparts D, E and F, as augmented by OAR 660-035-0030 through

660-035-0070.

(2) The department will review activities for consistency with the federally-approved
enforceable policies of the OCMP. The enforceable policies can be found generally
within:

(a) The statewide planning goals:

(b) The applicable acknowledged city or county comprehensive plan and
implementing land use requlations; and

(c) Selected state agency statutory and requlatory authorities governing any coastal
use or resource.

(3) A person may contact the department for a list of federally-approved enforceable

policies.

660-035-0030

Consistency for Federal Agency Activities [Affecting-the-Coastal- Zone-and-Federal
DevelopmentProjects]
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(1) When reviewing a federal agency activity or development project for consistency to
the maximum extent practicable with the enforceable policies of the OCMP, the
department shall conform to the requirements and procedures provided in 15 CFR
Part 930, Subpart C.

(2) For review of a consistency determination submitted by a federal agency for a
federal agency activity or federal development project, the federal agency must submit
to the department the information described in 15 CFR §930.39(a).
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(a) Although 15 CFR 8930.37 limits state authority to require National Environmental
Policy Act (NEPA) documents for federal consistency review purposes, a federal
agency may mutually agree with the department to rely on information contained in
NEPA documents or other project documents to provide some of the comprehensive
data and information sufficient to support the federal agency’s consistency statement
under 15 CFR 8§8930.39(a).

(b) A federal agency may elect to rely on information contained in NEPA documents or
other project documents to demonstrate consistency to the maximum extent
practicable with the enforceable policies of the OCMP. If relying on NEPA documents
or other project documentation, the federal agency must clearly demonstrate how the
materials support a finding of consistency with OCMP enforceable policies.

(3) The department shall provide for public participation consistent with the
provisions of 15 CFR §930.42. The department will:

(a) Maintain a mailing list of interested parties;

(b) Notify interested parties when the department is reviewing federal agency activities
or development projects for consistency with the OCMP; and

(c) Solicit comments that address the consistency of the proposed federal activity or
development project with applicable elements of the OCMP.

(4) Evidence supporting consistency for a federal agency activity or development
project: Federal agencies are not required to file applications for state and local
permits and other authorizations unless required to do so by provisions of federal law
other than the CZMA. However, federal agencies are required to demonstrate that the
proposed activity is consistent to the maximum extent practicable with the applicable
state and local enforceable policies underlying the permits. While federal agencies are
not required to apply for state and local permits and other authorizations otherwise
required by enforceable policies, where federal law authorizes a federal agency to do so
the department will consider such applications when determining whether the federal
activity or development project is consistent with the enforceable policies underlying
the permit or authorization.
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660-035-0050

Consistency for Activities Requiring a Federal License or Permit
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[[EBNOTE—TFheExhibitsreferenced-are-avatable-from-the-ageney-}
[Publications: Publications referenced are available from the agency ]]

(1) When reviewing any consistency certification submitted by an applicant for a
federal license or permit activity affecting any coastal use or resource for consistency
with the enforceable policies of the OCMP, the department shall conform to the
requirements and procedures provided in 15 CFR Part 930, Subpart D.

(2) For review of a federal license or permit application, an applicant must submit to
the department a consistency certification and the necessary data and information
described in 15 CFR §930.58(a).

(a) Copies of complete applications for permits that state and local governments
require for the proposed activity are required as necessary data and information to
begin the CZMA six-month review period. The department does not require issued
state or local permits as necessary data or information to begin the six-month review.
If at the end of the six-month review period the applicant has not obtained all required
state and local permits:

(A) The department may object to the consistency certification as provided in 15 CFR
§930.63, or

(B) The department and the applicant may enter into a written agreement to stay the
CZMA review period to permit resolution of the remaining issues as provided in 15
CFER 8930.60(b).

(b) To expedite the federal consistency review process, the department encourages
applicants to obtain state and local permits and other authorizations required by
enforceable policies before beginning the federal consistency review process.

(c) Draft NEPA documents are necessary data and information to begin the CZMA six-
month review period except when a federal statute requires a federal agency to initiate
CZMA consistency review prior to its completion of NEPA compliance.

(d) In cases where an applicant relies on draft NEPA documents to satisfy some of the
necessary data and information requirements for federal consistency review under
subsection (c), the department will not begin the federal consistency review period until
the applicant submits the draft NEPA documents, together with all other required
necessary data and information, to the department.

(e) An applicant must clearly demonstrate how draft NEPA or other project
documentation materials support a finding of consistency with OCMP enforceable

policies.

(3) The department shall provide for public participation consistent with the provisions
of 15 CFR §930.61. The department will:
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(a) Maintain a mailing list of interested parties:

(b) Notify interested parties when the department is reviewing a federally licensed or

permitted activity for consistency with the OCMP. The department may issue joint

public notices with the federal permitting or licensing agency; and

(c) Solicit comments that address the consistency of the proposed activity with

applicable elements of the OCMP.

(4) Evidence supporting consistency for federal license or permit activities: For

activities located within the state’s jurisdiction that require state or local permits or

authorizations, the issued permit or authorization is the only acceptable evidence

demonstrating consistency with the enforceable policies that the permit or

authorization covers.

660-035-0060

Consistency for Outer Continental Shelf (OCS) Activities
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(1) When reviewing an outer continental shelf activity that requires an authorization
from the U.S. Department of the Interior pursuant to the Outer Continental Shelf
Lands Act (43 USC 88 1331-1356(a) for consistency with the enforceable policies of the
OCMP, the department shall conform to the requirements and procedures provided in
15 CFR Part 930, Subpart E.

(2) For review of an outer continental shelf activity, an applicant must submit to the
Secretary of the Interior or designee a consistency certification and materials described
in 15 CFR 8930.76. The Secretary of the Interior or designee will furnish the
department with a copy of the information.

(3) The department shall provide for public participation consistent with the provisions
of 15 CFR §930.77. To do so, the department will follow the procedure set forth in
OAR 660-035-0050(3).

660-035-0070

Consistency for Federal Assistance to [Appheant-Ageneies] State and Local
Governments
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(1) When reviewing applications for federal assistance to state and local governments

for consistency with the enforceable policies of the OCMP, the department shall
conform to the requirements and procedures provided in 15 CFR Part 930, Subpart F.

(2) For review of federal assistance to state and local governments, the applicant
agency must submit to the department the materials described in 15 CFR §930.94.

(3) The department’s review period for consistency certifications for federal assistance
to state and local governments shall be 60 days.

[660-035-0080]

[Commission-Review]



11

12
13
14
15

16
17
18

19
20

21
22
23
24
25
26

27
28
29
30




Attachment D. Copy of Public Notice

O re O n Oregon Coastal Management Program
g Department of Land Conservation and Development

635 Capitol Street, Suite 150

Salem, Oregon 97301-2540

Phone (503) 373-0050

FAX (503) 378-6033
http://www.oregon.gov/LCD/OCMP

Notice of Routine Program Change

From the OREGON COASTAL MANAGEMENT PROGRAM
of the OREGON DEPARTMENT OF LAND CONSERVATION & DEVELOPMENT

John A. Kitzhaber, MD, Governor

DATE: June 15, 2012

NOTICE: Pursuant to 15 CFR Section 923.84 (federal Coastal Zone Management Act regulations),
notice is hereby given that the Oregon Department of Land Conservation & Development (DLCD)
has submitted a routine program change request to the federal Office of Ocean and Coastal Resources
Management (OCRM). The request seeks to incorporate OAR Chapter 660, Division 35 into the
federally-approved Oregon Coastal Management Program (OCMP).

As Oregon’s designated lead agency for purposes of carrying out and responding to the Coastal Zone
Management Act of 1972, DLCD reviews federal actions in the coastal zone to ensure that they are
consistent with the enforceable policies of the OCMP. Division 35 governs those reviews.

DLCD has determined that this action constitutes a routine program change to DLCD’s federally-
approved coastal management program because the action does not make any substantial change to
any enforceable policies or authorities related to: (1) uses subject to management; (2) special
management areas; (3) boundaries; (4) authorities and organization; or (5) coordination, public
involvement and national interest. DLCD has requested that OCRM concur with this determination.

ADDITIONAL INFORMATION: Additional information and related documents are available on
the OCMP website at: http://www.oregon.gov/LCD/OCMP/PublicNotice Intro.shtml

COMMENTS: Comments regarding whether this program modification does or does not constitute
a routine program change may be submitted to OCRM within three weeks of the date of this notice.
Please send all notices to:

Ms. Joelle Gore

Coastal Programs Division
NOAA/OCRM/CPD
N/ORM3

1305 East-West Highway
Silver Spring, MD 20910

If you have questions regarding this notice, please contact Juna Hickner, Coastal State-Federal
Relations Coordinator, at juna.hickner@state.or.us or (503) 373-0050 ext. 253.



http://www.oregon.gov/LCD/OCMP/PublicNotice_Intro.shtml
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