
 
 
 
 
 
 
Ms. Patricia L. Snow, Manager 
Oregon Coastal Management Program 
Department of Land Conservation and Development 
635 Capitol Street, Suite 150 
Salem, Oregon  97301-2540 
 
Dear Ms. Snow: 
 
Thank you for the Department of Land Conservation and Development’s (DLCD) July 24, 2014, 
request to incorporate updates to statutory provisions into the Oregon Coastal Management 
Program.  You requested that the changes described below be incorporated as routine program 
changes (RPCs), pursuant to Coastal Zone Management Act (CZMA) regulations at 15 C.F.R. 
part 923, subpart H, and the National Oceanic and Atmospheric Administration’s (NOAA’s) 
Office for Coastal Management’s1 Program Change Guidance (July 1996).  The Office for 
Coastal Management’s decision deadline for the request received on July 28, 2014, was extended 
to November 26, 2014 (the 120-day deadline). 
 
Based on our review of your submission, we concur, with the exceptions described below, that 
the changes are RPCs and we approve the incorporation of the changes as enforceable and non-
enforceable policies of the Oregon Coastal Management Program.  Federal Consistency will 
apply to the approved changes to enforceable policies only after you publish notice of this 
approval pursuant to 15 C.F.R. § 923.84(b)(4) and the Office for Coastal Management’s 
Addendum to the July 1996 Program Change Guidance (November 2013).  Please include in the 
public notice the list of changes provided in this letter, and please send a copy of the notice to the 
Office for Coastal Management. 
 
CHANGES APPROVED 
 
See enclosed list of the changes incorporated into the Oregon Coastal Management Program. 
 
 
 
 
                                                 
1 NOAA’s Office for Coastal Management was formerly the Office of Ocean and Coastal Resource Management 
and the Coastal Services Center; these two offices were integrated in September 2014 into the Office for Coastal 
Management. 
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QUALIFICATIONS 
 
States may not incorporate enforceable policies by reference.  If an approved enforceable policy 
refers to another statute, regulation, policy, standard, guidance, or other such requirement or 
document (hereinafter “referenced policy”), the referenced policy itself must be submitted to and 
approved by the Office for Coastal Management as an enforceable policy in order to be applied 
under the federal consistency review provisions of the CZMA.  Therefore, no referenced policy 
in these approved enforceable policies may be applied for federal consistency unless that 
referenced policy been separately approved by the Office for Coastal Management. 
 
Multiple statutory provisions, as noted below, defined terms to include the federal government or 
federal agencies.  Unless Congress has expressly conferred upon states the authority to regulate 
federal agencies in certain matters, states have no power to do so and the CZMA makes no 
exception to this.  Therefore, our approval of the following sections does not confer upon the 
State authority to regulate federal agencies. 

• ORS 196.800: definition of “person” includes the “federal government” 
• ORS 273.563: definition of “agency” includes a “federal agency” 
• ORS 537.515: definition of “public agency” includes “the United States or any agency 

thereof” 
 
CHANGES NOT APPROVED 
 
The Office for Coastal Management has not approved section 506.755, described below, because 
this section would impose policies on federal agencies, lands or waters.  The CZMA does not 
authorize states to establish regulatory standards for federal lands or waters and, in fact, excludes 
federally controlled lands and waters from the state’s coastal zone.  See 16 U.S.C. § 1453(1).  
Moreover, a state policy that purports to regulate or otherwise establish standards for federal 
agencies or federal lands or waters would not meet the CZMA’s definition of “enforceable 
policy,” which requires that state polices be legally binding under state law.  See 16 U.S.C. § 
1453(6a).  Since Oregon has no regulatory authority over federal agencies, lands or waters under 
the CZMA, section 506.755 could not be legally binding under state law, as required by CZMA 
section 304(6a).     
 
Section 506.755 purports to adopt a Fisheries Conservation Zone “for the maintenance, 
preservation and protection of all coastal species of fish and other marine fisheries resources between 
the mean high water mark of the state and a straight line extension of the lateral boundaries of the 
state drawn seaward to a distance of 50 statute miles.”  Within this area, the state says that 
commercial fishing activities shall be under the jurisdiction and regulation of the State Fish and 
Wildlife Commission.  Among other things, this provision says the commission has jurisdiction to: 

• Adopt, amend or repeal all rules, according to the provisions of ORS 506.119 and 506.129 
necessary for the maintenance, preservation and protection of all coastal species of fish and 
other marine fisheries resources; 

• Establish rules for inspection of catch, particularly regarding anadromous fish; rules relating 
to methods of fishing, size and kind of gear and nets; and rules designating seasons, closures 
and restricted areas; and 

• Convict violators and punish them with a fine, not to exceed $10,000. 
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For the reasons stated above, the Office for Coastal Management cannot approve section 506.755 
for incorporation into the Oregon Coastal Management Program. 
 
PUBLIC AND FEDERAL AGENCY COMMENTS 
 
The Office for Coastal Management received no comments on this RPC submission.  
 
Thank you for your cooperation in this review.  Please contact Kris Wall at (503) 231-2221, if 
you have any questions. 
 
      Sincerely, 
 
 
 
 
      Joelle Gore, Acting Chief 
      Stewardship Division 
 
Enclosure(s): Policies Approved and Incorporated into the Oregon Coastal Management Program 
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Enclosure to the Office for Coastal Management’s November 26, 2014, Approval of the 

Incorporation of Changes to the Oregon Coastal Management Program 
 

Changes marked with an asterisk (*) are incorporated into the Oregon Coastal Management 
Program, but do not contain enforceable policies that can be used for Federal Consistency. 

 
Name/Description of State or Local 
Law/Regulation/Policy/Program 
Authority 

 
 
State/Local Legal 
Citation 

 
Date Adopted by 
State 

 
Date Effective 
in State 

ADDED:    
Rules for state agency request for in-
stream water right 

537.338* 1987 1987 

Definitions for ORS 537.332 to 
537.360 

537.332 1995 1995 

Findings 537.334 1987 1987 
State agencies authorized to request 
in-stream water rights; agreement 
required when supply is stored water 

537.336 1995 1995 

Certificate for in-stream water right 537.341 1995 1995 
Proposed final order; conditions 537.343 1995 1995 
Conversion of minimum perennial 
streamflows to in-stream water 
rights; special provisions for 
Willamette Basin 

537.346 2001 2001 

Purchase, lease or gift of water right 
for conversion to in-stream water 
right; priority dates 

537.348 2013 2013  
Note: Part of 
this section 
only becomes 
operative on 
and after 
January 2, 
2024, as set 
forth in the 
statute. 

Processing request for in-stream 
water right 

537.349 1995 1995 

Legal status of in-stream water right 537.350 1987 1987 
Precedence of uses 537.352 1995 1995 
MODIFIED:    
Contested case hearing; parties; 
issues 

537.622* 2003 2003 

Investigation of ground water 
reservoirs; defining characteristics 
and assigning names and numbers 

537.665* 1989 1989 

Determination of rights to 
appropriate ground water of ground 
water reservoir 

537.670* 1991 1991 
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Enclosure to the Office for Coastal Management’s November 26, 2014, Approval of the 
Incorporation of Changes to the Oregon Coastal Management Program 

 
Changes marked with an asterisk (*) are incorporated into the Oregon Coastal Management 
Program, but do not contain enforceable policies that can be used for Federal Consistency. 

 
Name/Description of State or Local 
Law/Regulation/Policy/Program 
Authority 

 
 
State/Local Legal 
Citation 

 
Date Adopted by 
State 

 
Date Effective 
in State 

Determination of rights in several 
reservoirs or of critical ground water 
area in same proceeding 

537.675* 1977 1977 

Issuing ground water right certificate 537.700* 1979 1979 
Violation of terms of law or permit or 
certificate; action by Water 
Resources Commission 

537.720* 1985 1985 

Rules designating critical ground 
water area 

537.735* 1991 1991 

Filing rules designating critical 
ground water area 

537.740* 1991 1991 

Fees 537.785* 2009 2009 
Definition of “Water Rights Act” 537.010 1985 1985 
Public ownership of waters 537.110 1977 1977 
Right of appropriation; vested rights 
protected 

537.120 1977 1977 

Permit to appropriate water required; 
notification to owner of certain land 

537.130 2011 2011 

Permit required to appropriate water 
for recharging ground water sources; 
minimum perennial streamflow 
required for permit; exception 

537.135 1995 1995 

Application for permit; contents; 
maps and drawings 

537.140 
 

2013 2013 

Filing of application; determination 
of completeness; initial review; 
preliminary determination; notice; 
public comments; fees 

537.150 
 

2013 Note: Part of 
this section 
only becomes 
operative on 
and after July 
1, 2017, as set 
forth in the 
statute. 

Approval for beneficial use; 
agreement authorizing use of ditch 
for waste or seepage water 

537.160 1995 1995 

Contested case hearing on 
application; final order; appeal 

537.170 2003 2003 

Federal permit; time for obtaining; 
cancellation; time for beginning and 

537.240 1995 1995 
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Enclosure to the Office for Coastal Management’s November 26, 2014, Approval of the 
Incorporation of Changes to the Oregon Coastal Management Program 

 
Changes marked with an asterisk (*) are incorporated into the Oregon Coastal Management 
Program, but do not contain enforceable policies that can be used for Federal Consistency. 

 
Name/Description of State or Local 
Law/Regulation/Policy/Program 
Authority 

 
 
State/Local Legal 
Citation 

 
Date Adopted by 
State 

 
Date Effective 
in State 

completing work 
Reservoir permits 537.400 2005 2005 
Failure to commence or complete 
work, or to properly apply water, as 
grounds for cancellation of permit; 
irrigation districts, municipalities and 
public utilities excepted 

537.410 1995 1995 

Notice of hearing 537.420 1991 1991 
Cancellation of permit; priorities of 
other permits 

537.440 1985 1985 

Hearing upon proposal to cancel 
permit or appropriation; cancellation 
suspended pending review 

537.445 1985 1985 

Rules for proof as to work and use of 
water under permits; noncompliance 
as evidence in cancellation 
proceedings 

537.450 1985 1985 

Short title 537.505 1977 1977 
Definitions for ORS 537.505 to 
537.795 and 537.992 

537.515 1999 1999 

Policy 537.525 1989  1989  
Unlawful use or appropriation of 
ground water, including well 
construction and operation 

537.535 1985 1985 

Exempt uses; map; filing of use; fee; 
rules 

537.545 2009 2009 

Permits granted, approved or pending 
under former law 

537.575 1999 1999 

Beneficial use of ground water prior 
to August 3, 1955, recognized as 
right to appropriate water when 
registered 

537.585 1977 1977 

Construction or alteration of well 
commenced prior to August 3, 1955, 
recognized as right to appropriate 
water when registered 

537.595 1985 1985 

Registration of right to appropriate 
ground water claimed under ORS 
537.585 or 537.595; registration 

537.605 1985 1985 
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Enclosure to the Office for Coastal Management’s November 26, 2014, Approval of the 
Incorporation of Changes to the Oregon Coastal Management Program 

 
Changes marked with an asterisk (*) are incorporated into the Oregon Coastal Management 
Program, but do not contain enforceable policies that can be used for Federal Consistency. 

 
Name/Description of State or Local 
Law/Regulation/Policy/Program 
Authority 

 
 
State/Local Legal 
Citation 

 
Date Adopted by 
State 

 
Date Effective 
in State 

statement 
Recording of registration statements; 
issuance of certificate of registration; 
conclusiveness of certificate 

537.610 2013 2013 
Note: Part of 
this section 
only becomes 
operative on 
and after July 
1, 2017, as set 
forth in the 
statute. 

Necessity of permit to acquire new 
right or enlarge existing 
appropriation right 

537.615 2013 2013 

Determination of completeness and 
propriety of application; public notice 
and comment 

537.620 2013 2013 
Note: Part of 
this section 
only becomes 
operative on 
and after July 
1, 2017, as set 
forth in the 
statute. 

Final order; appeal; contents of 
permit 

537.625 2013 2013 

Time allowed for construction work 
under permit; certificate of 
completion; survey; ground water 
right certificate; requirements for 
supplemental water right 

537.630 2005 2005 

Assignment of application, certificate 
of registration or permit 

537.635 1995 1995 

Taking testimony; inspecting 
evidence; contesting claim 

537.680 1977 1977 

Findings of fact and order of 
determination 

537.685 1991 1991 

Filing evidence, findings and 
determinations; court proceedings 

537.690 1977 1977 

Conclusive adjudication 537.695 1977 1977 
Ground water appurtenant; change in 
use, place of use or point of 
appropriation 

537.705 1977 1977 



Page 8 of 10 

Enclosure to the Office for Coastal Management’s November 26, 2014, Approval of the 
Incorporation of Changes to the Oregon Coastal Management Program 

 
Changes marked with an asterisk (*) are incorporated into the Oregon Coastal Management 
Program, but do not contain enforceable policies that can be used for Federal Consistency. 

 
Name/Description of State or Local 
Law/Regulation/Policy/Program 
Authority 

 
 
State/Local Legal 
Citation 

 
Date Adopted by 
State 

 
Date Effective 
in State 

Designation of critical ground water 
area; rules; notice 

537.730 1991 1991 

Powers of Water Resources 
Commission; rules; limitations on 
authority 

537.780 1995 1995 

ORS 537.505 to 537.795 
supplementary 

537.795 1977 1977 

DELETED:    
Hearing on proposed use 537.180 Repealed in 

1995 
Repealed in 
1995 

Judicial review of orders 537.185 Repealed in 
1995 

Repealed in 
1995 

Terms and conditions of approval; 
municipal water supplies; release of 
stored water 

537.190 1995 1995 

Endorsement of approval or 
rejection; return to applicant; 
procedure by latter 

537.210 Repealed in 
1981 

Repealed in 
1981 

Assignment of application, permit or 
license 

537.220 1995 1995 

Time allowed for construction of 
irrigation or other work; extension; 
survey; map; requirements for 
supplemental water right 

537.230 2005 2005 

Water right certificate; issuance; 
inclusion of land not described in 
permit; recordation; duration of rights 

537.250 2005 2005 

Cancellation of permit for failure of 
proof of completion of appropriation; 
issuance of limited certificate; contest 
of issuance of certificate; exception 
for municipalities 

537.260 1995 1995 

Conclusiveness of certificate 537.270 Unclear Unclear 
Acquisition of water rights for 
railway purposes; certificates 

537.310 1985 1985 

Entry on land for survey purposes, 
preliminary to appropriation and 
diversion of waters 

537.320 Unclear Unclear 

Valuation of water rights 537.390 1987 1987 
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Enclosure to the Office for Coastal Management’s November 26, 2014, Approval of the 
Incorporation of Changes to the Oregon Coastal Management Program 

 
Changes marked with an asterisk (*) are incorporated into the Oregon Coastal Management 
Program, but do not contain enforceable policies that can be used for Federal Consistency. 

 
Name/Description of State or Local 
Law/Regulation/Policy/Program 
Authority 

 
 
State/Local Legal 
Citation 

 
Date Adopted by 
State 

 
Date Effective 
in State 

Public recapture of water power 
rights and properties; no recapture of 
other rights 

537.395 1987 1987 

Voluntary agreements among ground 
water users from same reservoir 

537.745 1985 1985 

Water well constructor’s license; 
rules; fees 

537.747 2007  2007  

Examination for license 537.750 1985 1985 
Bond or letter of credit; landowner’s 
permit and bond 

537.753 2003 2003 

Well drilling machine operator's 
license 

537.756 Repealed in 
1981 

Repealed in 
1981 

Examination for operator's license 537.759 Repealed in 
1981 

Repealed in 
1981 

Report of constructor before 
beginning work on well; rules; fees 

537.762 2009 2009 

Log of constructing, altering, 
abandoning or converting well; 
furnishing samples to Water 
Resources Commission 

537.765 1999 1999 

Wasteful or defective wells; 
permanent abandonment of old well 

537.775 1993 1993 

Regulation of controlling works of 
wells and distribution of ground 
water 

537.777 1985 1985 

Appeal from order, rule or regulation 537.790 Repealed in 
1985 

Repealed in 
1985 

Waste, spring and seepage waters; 
laws governing 

537.800 1995 1995 

Diversion or appropriation of waters 
from basin of origin without 
legislative consent prohibited; terms 
of consent; exceptions 

537.810 1989 1989 

Application of provisions to waters 
forming common boundary between 
states 

537.820   

Condemnation of waters for use 
outside basin of origin 

537.830 1989 1989 

City of Walla Walla, Washington, 537.835 1985 1985 
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Enclosure to the Office for Coastal Management’s November 26, 2014, Approval of the 
Incorporation of Changes to the Oregon Coastal Management Program 

 
Changes marked with an asterisk (*) are incorporated into the Oregon Coastal Management 
Program, but do not contain enforceable policies that can be used for Federal Consistency. 

 
Name/Description of State or Local 
Law/Regulation/Policy/Program 
Authority 

 
 
State/Local Legal 
Citation 

 
Date Adopted by 
State 

 
Date Effective 
in State 

may appropriate, impound and divert 
certain waters from Mill Creek 
Legislative consent; filing of certified 
copy; appropriation rights and 
procedure 

537.840 1985 1985 

Suits to protect state interests; right 
of redress to private persons 

537.850   

Vested rights protected 537.860   
Out-of-state municipalities; 
acquisition of land and water rights in 
Oregon 

537.870   

Criminal penalties 537.990 2011 2011 
 


