
Citizen's request letter 

Initial letter to Happy Valley notifying 
them of my intent to petition the Land 

Conservation Development Commission 
for an enforcement order 



December 14, 2014 

City of Happy Valley 
16000 SE Misty Drive 
Happy Valley, OR 9720 1-5 106 

Dear Sir or Madam : 

As required by ORS 197. 319 Procedures prior lo request of an enforcement order, I am 
providing notification of my intent to petition the Land Conservation and Development 
Commission fo r an enforcement order pursuant to ORS 197.3 19 to 197.335. 

Requestor: 
James Phi lli ps 
11800 SE Timber Valley Drive 
Clackamas, OR 97086 
503-698-4895 

Affected Local Government: 
City of Happy Valley 
16000 SE Misty Drive 
Happy Valley, OR 97086 

This petition wi ll be based on ORS 197.320 (6), which states: 
A Local government has engaged in a pallern or practice of decision making that 
violates an acknowledged comprehensive plan or land use regulation. Jn making 
its determination under this subsection, the commission shaLL determine whether 
there is evidence in the record lo support the decisions made. The commission 
shaLl not judge the issue solely upon adequacy <f'the.findings in support oft he 
decisions; 

Statement of Facts 
The City of Happy Valley staff has routinely vio lated or circumvented the appl ication of 
Chapter 16.32 Steep Slopes Development Overlay Zone ("SSDO '') on a wide variety of 
properties in which the code clearly applies. Testing to determine whether or not the 
SSDO applies has been omitted from every major decision where SSDO potentially 
appli es . 

As a result, the Land Use Codes have been trampled by the city staff, plann ing 
commission, mayor and city council, and developers since February 201 4. Ignoring the 
SSDO code has resulted in multip le violations of fo llowing items. 

• Multiple violations of the entire chapter, Happy Valley Chapter 16.32 Steep 
Slopes Development Overlay due to the lack of enforcement of Section 16.32.020 
Applicabi lity. 

• Multiple violations of Happy Valley Chapter I 6.63.020(F), Density Calcul ations 
on properties with housing 



• Multiple violations of Happy Valley Chapter 16.42.050 Tree cutting and 
preservation. 

• Multiple violations of Happy Valley Comprehensive Plan Objectives number I, 2 
and 3 (i.e., every objective in the Happy Vall ey Comprehensive Plan). 

• Multiple violations of Happy Valley Comprehensive Plan po licies. Thi s inc ludes 
Policy numbers 9, I 0, 13, 14, 15, 16, 20, 2 1, 22, 28, 30, JOA, 308 , 308 . 1, 308.2, 
308 .3, 37, 49, 50. 

• Multiple violations of State Planning Goals numbers I, 2. 5, 7, 9 and 14. 
• Multiple violations of Planning Objectives listed in the Urban Growth 

Management Agreement ("UGMA") between Clackamas County and Happy 
Val ley 

In the fo llowing cases, the SSDO was not applied. In fact, in none of the cases was the 
SSDO even considered. Ev idence of the lack of consideration is clear in the staff report 
for each case, because there is absolutely no mention of the SSDO, despite comments in 
almost all cases in which the staff reports mention steep slopes that make development on 
the property a challenge. 

In the fo llowing cases, either Chapter 16.32 STEEP SLOPES DEVELOPMENT 
OVERLA Y ZONE applies, or a check should have been done to make sure that the SSDO 
does not apply. Due to these violations, the restrictions imposed by Chapter 16.32 were 
not applied to the lots. As a resul t, the allowed building density and bu il ding areas were 
also exceeded. 

As shown in 16.32.020 Applicability, the SSDO is required to be applied under the 
fo llowing conditions (emphasis added to show the main items identifying the conditions 
in which the SSDO applies to a particular property): 

J 6.32.020 Applicability. 
The regulations of the steep slopes development overlay shall apply to any existing lot of 
record with slopes greater than fifteen (15) percent (with a minimum contiguous 
extent greater than one thousand ( l,000) square feet), potentially hazardous analysis 
areas, and/or DOGAM I landslide hazard areas except as allowed by Section 
16.32.040(0 ). This section shall apply only to activities and uses that require a 
building, grading, tree removal and/or land use permit and per ORS 92.040, shall not 
apply to parcels or lots created within ten ( I 0) years of April 21 , 2009 but shall apply to 
all existing lots of record and parcels or lots created more than ten ( 10) years prior to 
April 2 1, 2009. 
The steep slopes deve lopment overl ay wi ll be overlaid on any and all applicable parcels 
within the City lim its a t the time of development applica tion and, upon being 
overlaid, will take precedence in density calcul ations over the base zoni ng district 
ill ustrated on the City's Comprehensive Plan map/zoning map, and actual site specific 
conditions shall take precedence over any aerial topography mapping or other nonsurvey 
speci fi e datum. (Ord. 427 § I, 20 I 2; Ord. 389 § I (Exh. A), 2009) 

Page 2 of 17 



The following cases are I isted in chrono logical order, with the most recent v io lations of 
the SSDO shown first. By far, the most severe, serio us and blatant violation of the SSDO 
is in Case 4: 0811312014 - Permit approved f or gradinK of several lots on Sunnyside . 

Case 1: 10/27 /2014: Approval of a design review for a Walgreens. 
On I 0/27/2014, the Planning Commiss ion approved a design rev iew fo r a Walgreens. 
The SSDO was not mentioned in the staff report, or the Planni ng Commission, although 
it c learly existed prior to grading. 

For more information on this item, see the most severe vi olatio n of a ll SS DO code 
vio lations - Case 4: 0811312014 - Permit approved for grading o_fseveral lots on 
Sunnyside, later in this document. 

Case 2: 08/20/2014: 156-unit development project at Happy Valley Village 
On 08/20/2014, the Planning Co mmiss ion approved a des ign rev iew fo r a 156-unit 
development project at Happy Valley Village. T he SSDO was not mentioned in the staff 
repo1t, or to the Planning Commiss ion . 

On I 1/4/2014, I sent an emai I to the staff member that was responsible fo r the report 
(Steve Koper) asking why the SSDO was not applied. His response to my query was 
"Per Section 16. 32.020 of the LDC, the SSDO does not apply lo lots created within 10 
years ofApril 21, 2009. These lots were created in 2007". 

What Mr. Koper fai led to consider is that in order to develop the property, a R EPLAT of 
the parcel is required . As a result of the REP LAT, the lots being created are now new. 
Therefo re, the SSDO must be applied to these lots . 

Case 3: 08/20/2014: Approval of a design review for a Dental Clinic. 
On 08/20/20 14, the Planning Commiss ion approved a design review fo r a Denta l Clin ic. 
The SSDO was not mentioned in the staff report, or the Planning Commiss ion. 

O n 11 /9/201 4 , I sent an email to the person that was respons ible for the staff repo1t 
(Steve Koper) asking why the SSDO was not appli ed. Michael Walter replied to this 
email and sa id I was taking too much time from the c ity, and that I needed to create a 
fo rmal information request due to the number of requests I had made in the past (he also 
cc'd every other employee of Happy Va ll ey that 1 have ever email ed, incl uding those not 
responsible for any information requests I had sent in the past). 

O n 11 / 12/20 14 , I repeated my req uest (as a fo rmal information request) asking the same 
question , and including an additional property in the request. The response that I 
eventuall y received was "[Per Section 16.32.020 of the LDC, the SSDO does no! apply to 
lots created within 10 years ofApril 21, 2009. This parcel was originally created in 
2006]". 

O nce again, there was no mention of even testing for the applicability of the SSDO fo r 
this property in the staff report or Design Review meeting. I was charged $83 for the 
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information request, which included 20 minutes to look up the PLAT information for this 
lot. Had thi s research been done when requ ired by the code (BEFORE the des ign review 
was approved) I would not have needed to pay anything to the c ity because the 
information wou ld have already been in the staff report. 

Case 4: 08/13/2014 - Permit approved for grad ing of several lots on Sunnyside. 
This is by far the most severe, serious and blatant example of vio lation of the SSDO. The 
lot was destroyed, trees removed, and dangerous s lopes introduced without even hav ing 
any approved designs of buildings that would be made on the lots. 

The fo llowing describes the timeline assoc iated with this case. 

On 06/03/2014, 4 lots were annexed into the City of Happy Valley through the expedited 
annexation process w ith Ordinance 449 - Annexation of 4 Lots at SE 122/Sunnyside. 

On 08/ 13/20 14, a grading permit was approved for several lots on north s ide of 
Sunnyside Road between I I 91

h and I 2211
d. The approval of the grading p lan was made 

despite the fact that there was no approved design for the lot. In fact, no design has yet to 
be even submitted to the easternmost portion of the lot. Looking at the lot, the plans 
submitted by the deve loper, and the current layout of the land, it is c lear that the SSDO 
applied. 

Not on ly did the SSDO appl y before the grading permit was approved, but the final 
graded land actually increased the amount of land that the SSDO code attempts to avoid, 
including the fo llowing conditions. 

• Increased the amo unt of s lopes that are twenty-five (25) percent and greater 
• Increased the amount of land that is within twenty-ti ve (25) feet of the top or toe 

of slopes twenty-five (25) percent and greater 
• May have created areas containing potentially rapid ly moving landslide hazard 

areas, as defined by the Oregon Department of Geology and Mineral Industries 
(DOGAMI). There is no way to know unless geo logical studies a re done. 
However, the pictures on the fol lowing page indicate that this area was increased. 
The added black plastic covering, added after a few rainy days, shows that the 
land is not stable. 

• Made the land more susceptible to mudslides and landslides, two conditions that 
are spec ifica ll y mentioned in the SSDO's purpose. Once again , the pictures 
indicate that mudslides and landslides are a new problem introduced with the 
grading. 
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The following is from the grading plan submitted by the developer, with the title "Erosion 
Contro l Cover Sheet ECOO", showing the pre-exist ing s lopes on the lot. 

NARRATIVE DESCRIPTIONS 
EXISTING SITE CONDITIONS 
•EXISTING GRASS FIELDS 

DEVELOPED CONDITIONS 
'UTILITIES AND ROUGH SITE GRADING FOR FUTURE 
COMMERCIAL DEVELOPMENT 

NATURE OF CONSTRUCTION ACTIVITY 
AND ESTIMATED TIME TABLE 
'MASS GRADING (JULY 15TH -AUG 15TH) 
• UTILl1Y INSTALLATION (JULY 15TH-SEPT 15TH) 
' FINAL STABILIZATION (SEPT 15TH ·OCT 16TH) 

TOTAL PHASE 2 SITE AREA= 2.8 ACRES 

TOTAL PHASE 2 DISTURBED AREA= 2.7 ACRES 

\ 

--

.. -­-TOTAL PROJECT ACTIVE DISTURBED AREA = 4.0 ACRES 

SITE SOIL CLASSIFICATION: ...i11L~------
CASCADE SILT LOAM, 15 TO 30 PERCENT SLOPES, 26 7% < 
CASCADE SILT LOAM, 3 TO 15 PERCENT SLOPES, 30 1% 
POWELL SILT LOAM. 0 TO 8 PERCENT SLOPES, 36 1% 

ON-SITE SOILS HAVE SLIGl-IT TO MODERATE EROSION POTENTIAL 

RECEIVING WATER BODIES: 
MUNICIPAL STORM SYSTEM UL Tl MA TL y LEADING TO MT. scan CREEK 

A more accurate description of the grading wou ld be an excavation, s imilar to an open pit 
mine, as shown below. 
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The picture below is from the sidewalk on Sunnyside, south of the property. T he photo is 
a imed to the north-east from a locati on on Sunnyside (approx imately l 201h). 

The fol lowing picture shows a more recent picture of the same lot. Because no Type 11 
environmental rev iew was done, erosion was not considered in the development. As a 
result, unpredictable erosion affected a large section of the property. As can be seen 
below, unsightly black plastic had to be added to prevent this uncontrolled erosion . Thi s 
would li kely have been avoided if the c ity had app lied the SSDO to thi s lot and done the 
required studies. 
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The following is from the grad ing plan submitted by the developer, with the title "Erosion 
Control Cover Sheet ECOO". As can be seen in th is chart, there was no plastic sheeting 
required by the city. The black plastic sheeting was added not due to planning. but due to 
the lack of planning on the site. 
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The lots now have a more severe and more dangerous slope than what existed before the 
grading. The vegetation that held the s loped land is place is gone, and the land is far 
more susceptible to rainfall and earthquake damage. 

On I 0/2 1/20 14 I requested to view the grading plans, and requesting assistance while 
viewing the documents (in case I had any questions) via an email to Carol Earle. I 
received a response that I would need a formal info rmati on request, which I submitted on 
I 0/27/20 14. This request was to view the documents only, and that no help wou ld be 
needed to view the documents. 

On I 0/31/20 14, I viewed the grading plans. The plans showed that of the 2.8 acres of 
land to be graded, 25.7% of the lot was s loped 15-30% (this text was on the plans). That 
works out to approx imate ly 0. 72 acres, or 3 1,36 1 square feet of land that had a slope of at 
least 15%. This far exceeds the minimum requirement for 1,000 square feet required by 
the SSDO. The plans also showed that an estimate of over 40,000 cubic feet of dirt 
would be removed from the sites. 

On 11 114/20 14, during the public comment period of the Planning Commission (prior to 
the agenda for two vari ances for a Wal greens) I asked if the SSDO had been applied to 
the lots to the lots to the east of the Wal greens. There had been no submission for 
development plans on that porti on of the lot. 

Justin Popilek answered my questions as to why the SSDO was not applicable to that 
section of the property. I made the fo llowing transcript of the testimony given by Justin 
Popilek at thi s meeting from an audio recording of the meeting. 

So, the city did look at what Mr. Phillips has brought up the Steep Slopes Overlay 
Zone would apply to the subject site also properties to the east. And it was 
determined. .. we looked at the map, the overlay zone map that we use as a guide, 
and it was pretty clear that the area that does. is shown as having some steep 
slopes on the site, was manmade basically because of the ex isling, formerly 
existing, residences on the property, so basically creatingfrom home cons/ruction 
back in the 50's or 60's, creating this pocket of concentration slope area, so, we 
looked at that and determined that Iha! didn't meet the intent or applying that 
overlay zone, didn't really, wasn't really justified in that particular case. 

In other words, they didn't apply the SSDO because they felt it was not the intent of the 
SSDO to be app lied to man-made slopes that were created 50-60 years ago to build 
houses (I believe that al l existing houses on the lots were removed over I 0 years ago 
during the Sunnyside widen ing project). 

On 12/9/20 14, a Planning Commiss ion meeting was held to rev iew the amendments to 
the land use code. As a resu lt of my in fonnation requests, the staff proposed amending 
the SSDO to add several exceptions to the SSDO, 3 of which are clearly aimed at this lot 
in pa1ticular. 
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Rather than do corrective actions to comply with the SSDO, they decided to change the 
c ity code to retroactively prevent the application of the SSDO, and allow (and encourage) 
the developer lo v iolate the State Planning goa ls and Happy Valley Comprehens ive Plan 
Objectives and Happy Valley Comprehensive Plan Policies. 

Th is single violation of section 16.32, Steep S lopes Development Overlay, has resulted in 
th e v io lation of 6 Statewide Planning Goals: 

Violation of Statewide Planning Goal # I - Citizen Involvement 
If the SSDO had been appl ied to this land as required, a Type II Environmenta l Review 
(along w ith other studies) would have been required before any grading permit could 
have been approved. Type 11 reviews require that notice be posted and sent to 
surrounding property owners before the grading permit could be approved. Because no 
such notice was given or posted on the s ite, the rights of the citizens to know about the 
conditions of the land prior to grading were violated . 

Violation of Statewide Planning Goal #2 - Land Use Planning 
The SSDO clearly describes the cond itions of the land that require the SSDO code to be 
applied. The exceptions mentioned by the Planning Department are not a ll owed in the 
code. T he text of the code is clear. It applies to "any and a ll app li cable parcels w ithin the 
City limits at the time of development appli cation". 

The exceptions to the code mentioned by the Planning Department are not a llowed 
exceptions. There is no exception in the code for "man-made" s lopes or s lopes created by 
houses built 50-60 years ago that were removed over a decade ago. Any such exception 
would vio late the intent of the SSDO code and other Statewide goa ls. 

Violation of Statewide Planning Goal #5 - Natural Resources. Scen ic and Historic Areas. 
and Open Spaces 
T he grading permit and tree removal permits a llowed the removal of3 city blocks of soil 
(about 60,000 tons of soi I), and all vegetation from the lot, including trees, brush and 
grass. Th is was before any Design Rev iew, Variance, or any other documents were 
officially submitted to the city of Happy Valley. 

It is clear that the main purpose of this grad ing, excavation and tree removal was to avoid 
applying the SSDO to these lots and restricting the amount of building that could be put 
on the lot. 

Statewide Planning Goal #7 - Areas Subject to Natural Hazards 
The city approved the grading permit, all owing grading, tree removal and excavation 
without conducting the necessary stud ies to prove the land was safe to grade, and that the 
final grade would be safe. 

Prior to the grading, there were areas of steep s lopes on the lots as defined by the SSDO. 
The problems of erosion and other unsafe conditions of the lot prior to the grading were 
mitigated through the ex isting vegetation. 
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There were over 50 trees, plus bushes and other vegetation that kept erosion in check 
prior to the grad ing. The chance of erosion and lands lides for th e land prior to the tree 
removal , grading and excavation was relati vely m inor due to the s ite conditions. 

Now, however, conditions of the s ite are far worse. The slopes are steeper, larger and 
unprotected by the roots of large trees and other vegetation. The likelihood of eros ion , 
mudslides, lands lides or large areas of movement in the earth has been increased 
dramatically. Erosion has a lready begun , as can be seen by black plastic put in place as a 
temporary desperate attempt to prevent further and more extreme erosion. 

The land is much more unstable now than it was before the grad ing because the s lopes o n 
the edge of the property are so steep that they will like ly require retain ing walls, and will 
no longer support vegetati on. 

The net result is that the land is far more prone to damage from rain, storms, earthquakes, 
and other natura l disasters due to the excavation. 

Statew ide Planning Goal #9 - Econom ic Development 
The city is a llowing this land to be developed at the expense of the surround ing 
neighborhood businesses. T he proposed uses wi ll take business away from existing 
businesses, rather than increas ing it, and will provide low-wages instead of the intended 
original purpose of the land - offices, which would have provided decent li ving wages. 

The city is not considering the existing businesses at all (or the employees of those 
businesses), like ly because these businesses are not w ithin the c ity limits, while a llowing 
the rules to be c ircumvented to benefit businesses that will be within the Happy Valley 
city limits. 

This gives a disadvantage to the ex isti ng business owners who have fol lowed the law, 
whi le rewarding the developer's v iolation of the law with the abil ity to bu ild on land that 
is not buildable accord ing to the SSDO. 

Statewide Planning Goal #14- URBAN IZATION 
The transition of the land reduces the li vabili ty of the area. Land that is not buildab le is 
being approved for building at the expense of the surrounding neighborhood. This land 
had at least 50 trees that provided a countryside fee ling to the neighborhood . 

Because the city has allowed the excavation of the lot, and removal of nearl y every plant, 
the atmosphere surrounding the lots has been severely harmed. Instead of a scenic area 
covered with trees and other vegetation, gently s loping up into the hills, there is now a 
hole in the ground that looks like an open pit mine. 
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Case 5: 07/21/2014 - Crestview Townhomes. 
On 08/20/20 14, the Planning Commission approved a design review fo r a Crestview 
Town homes, approval of a design review for a 70 unit deve lopment. The SSDO was not 
mentioned in the staff report, or the Planning Commission. 

On I I/ 12/20 14, I sent a formal information request, asking why the SSDO had not been 
applied to thi s lot (see Case 3 fo r more detai ls on this information request). The response 
I got for this was "[Per Section 16.32.020 of the LDC, the SSDO does not apply lo lots 
created within 10 years of April 21, 2009. This Lot was created in 2007 ]". 

As part of the staff report, a REP LAT of the property is required for deve lopment. In this 
case, there are no defined lots currently on the land, meaning that all lots will be new. 
There is no question that the SSDO applies . 

There are currently 3 items being proposed to be added to the exception li st of the SSDO 
that are directly focused at this lot (and the lots on Sunnyside between 119111 and I 22nd). 
Once again, rather than comply with the law, they attempt to legalize the ir actions by 
changing the code. Allowing the exceptions to be added will violate the intent of the 
Statewide Planning Goals, and the Happy Valley Comprehensive Plan. 

Case 6: 02/24/2014 - Approval of McDonalds Design review 
On 02/24/201 4 the Design Review board approved the McDonalds deve lopment. There 
with no consideration of SSDO - no mention of the SSDO in the staff report. The SSDO 
clearly appli ed to this lot as we ll. 

I have not looked at the plans for the fi ll, but the amount of fill required to provide a level 
lot to build the McDonalds indicates that a very large slope, in particu lar the area abutti ng 
Sunnyside, existed prior to development. At least 5-10 feet of fill was required near the 
Sunnyside property line to make the lot level enough to build the McDonalds. 

It is very possible that no studies were done, as required to the SSDO fo r steep slopes, to 
prove that the end development is safe . It is my opinion that with the amount of fi ll 
added to the lot, along with the size of the retaining wall on the side street (about 15 feet), 
that th is development was not done safely. 

Case 7: 02/04/2014 - approval of a minor design review for a t r iplex 
The fo llowing process, concerning the development of a triplex at 11851 SE Forest Creek 
Court, shows the extent of the lack of knowledge of the SSDO code and the applicability 
of the code. The code was not fo ll owed at any point in the process. Researching this 
triplex was my first introduction to the SSDO. 

The fo llowing people ignored to the SSDO to such an extent that it was made completely 
ineffective. 

• Happy Valley Planning Department staff member Steve Koper 
• Happy Valley Economic Development head Michael Walter 
• All members of Design Rev iew staff 
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• All members of Planning Commiss ion staff 

• The Mayor and al l members of city counci l 

I first became aware of the SSDO in February 2014. At that tim e, I notifi ed a new 
employee of the Happy Val ley staff (Steve Koper) that the SSDO applied to a proposed 
triplex. From the moment I brought thi s to Mr. Koper's attenti on, he fought aga inst the 
application of the SSDO, and did everything that he could to prevent the SSDO from 
being applied to the lo t. 

Thi s behavior continued throughout the entire appeal process. I did not know the reasons 
for the resistan ce to apply the code. Whether it was embarrassment for miss ing the 
SSDO when he approved the minor des ign rev iew, stubbornness to reverse his in itial 
decision, or the actual be lief that the SSDO did not apply, he did everything he could to 
prevent the application of the SSDO to the lot. However, with the proposed amendments , 
it appears that the entire Planning Staff is determined to get rid of the SSDO code 
because it is a nuisance to comply w ith the code. 

In the case of the triplex, rathe r than require the developer to provide a survey of the land 
by a licensed surveyor as required by the law (one of many required pre-req ui s ites 
ignored in the triplex application process prior to accepting the design review package 
from the developer), Mr. Koper decided to vis it the s ite in person. Throug h visual 
observations only, witho ut the aid of any measuring dev ices of any kind, Mr. Koper 
concluded that the SSDO did not apply, and approved the minor des ign review. 

I appealed the minor des ign review to the planning commission. At the appeal meet ing, 
the city attorney stated that the SSDO could not be considered by the design rev iew 
board, and the appeal fail ed. 

(NOTE: The fact that the attorney informed the council that they cou ld not consider the 
SSDO in the ir decis ion making was omitted in the minutes of the meeting. When I 
requested a copy of the aud io of the meeting, I was told that the audio of the meeting was 
not available. A portion o f at least two other a udi o recordings of public meetings have 
been lost due to "technical difficulties" over the last year - coincidenta lly, both were 
sections of my testimony, or ques tionabl y legal testimony from the staff, planning 
commission , or the ci ty attorney .) 

I appealed the decis ion to the to the Happy Valley City Council. 1 proved beyond any 
doubt that the developer did not provide a complete design review package to the c ity, 
and did not include a survey created by a licensed surveyor. This survey would have 
determined conclusively whether or not the SS DO applied to thi s lot. The c ity counci l 
decided to ig nore these items. 

Instead, the c ity council accepted a map that was hand-drawn by the developer, (which 
was not verified by an independent I icensed surveyor) that showed the s lopes of the land. 
The map showed steep slopes at the NW portio n of the property, whi ch could have 

Page 12 of 17 



proven applicabi lity of the SSDO. However, the developer (and city staff) a rgued that 
the s lopes were man-m ade, so the SSDO did not apply. 

At any point in the process. if the staff, planning commission or city council had required 
a survey of the lot by a licensed surveyor (a document that the code required before the 
minor des ign review was legall y allowed to be accepted by the staff, but was ignored by 
the staff) there wou ld have been no doubt as to whether or not the SSDO applied to this 
lot. 

Violations of Statewide Goals, 
In every one of the cases above, the SSDO was vio lated. Even in the cases in which the 
SSDO may not be req uired, the code was vio lated because the land was not tested to see 
if the SSDO applied. In a ll the cases above, the amount of s lope was well beyond the 
minimum requirements for the SSDO. Ignoring the SSDO for the reasons given is not 
all owed by the SSDO code. 

As a result of not even test ing for the app licability of th e SSDO, the SSDO was v iolated . 

By ignoring the SSDO code , the fo ll owing Statewide Planning Goals were a lso violated: 
• Statewide Planning Goal # I - Citizen Invo lvement. Applying the SSOO requires 

a Type II Environmenta l Rev iew. which in turn requires public notices be sent 
and public input be accepted before any development is made on the property. In 
addition , 1 was charged for information requests in which I asked why the SSDO 
did not apply. If the staff had done their job and tested for the SSDO as required 
by law, the information would have been available. T he decis ion of the p lanning 
department to charge me 30 minutes of labor would not have happened if they had 
included the SSDO test in the staff report. 

• Statewide Planning Goal #2 - Land Use Planning - Violated Land Use Code. 
Chapter 16.32 requires a ll new deve lopment to have the SSDO applied - PRIOR 
to grad ing. Incorrect ordering of the application of rules circumvents the intent of 
the code. 

• Statewide Plann ing Goal #5 - Natural Resources, Scenic and Historic Areas, and 
Open Spaces - Destroyed a large portion of land used by wil dlife, and d id not do 
requ ired studies as required by SSDO. 

• Statewide Planning Goal #7 - Areas Subj ect to Natural Hazards - All owed grad ing 
and excavation with no studies, potenti ally creating unsafe conditions. 

• Statewide Planning Goal #9 - Economic Development - The developer's w ishes to 
develop his land is being done at the expense of all others in the area, generating 
low-wage jobs that could have been replaced by hi gh-wage offi ce jobs . 

• Statewide Planning Goal # 14- URBAN IZATION -The transition of the land 
reduces the livability of the area. Again, low wage jobs are being generated at the 
expense of the surrounding neighbo rhood. 

Corrective action requested 
The underly ing problem is that the Planning Staff and Engineering Staff are not enforci ng 
the code related to the SSDO, and in some cases are avo iding the applicatio n of the 
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•' 

SSDO to support their personal beli efs or prior actions. In the case of the extreme 
grad ing, the Planning Department approved grad ing and tree rem oval permits before any 
building designs had even been submitted for review. 

For a ll of the properties li sted in this document, the fo ll owing items shou ld be done, 
whether o r not development has completed for the properties. Thi s is particularl y 
important for the two properties that are now or wi II shortl y be occupied - the triplex and 
the McDo nalds lots. 

1. A T ype II Environ mental study ordered to prove that the development can 
continue, or that the fin is hed devel opment is safe. This must be done for a ll 
properties I isted, whether or not the development has been completed. 

2. Any other required studi es for the SSDO ordered for a ll lo ts in which the SSDO 
should have been applied and performed to ensure that the intent of the SSDO is 
carried o ut, and that the s ite is safe to develop or continue to be used. In 
particular, the area of land to the west of the triplex and the lot fo r the 
McDonalds. 

3. For the land in which the SSDO was not applied and Designs have been approved 
but development of the lot has not started, that the Design Rev iew be inva lidated 
because the SSDO was not applied. 

4. That the SSDO be a ppli ed to the current developments north of Sunnys ide Road, 
between l l 91

h and 122 110
, and be applied to all current and future developments. 

5. That the Planni ng Depa1tment void the current grading perm it fo r the lots east of 
the proposed Walgreens on Sunnyside between 11 9111 and I 2211

d, and that the 
developer be required to backfill the lot to its condition prior to grading and tree 
rem oval. This inc ludes filling in and packing the so il, planti ng one tree for each 
tree rem oved, and landscape the lot to re flect its prior condition. 

6. Train ing to inform a ll necessary people responsible for decis ion making of the 
SSDO law and the applicability of the law. This includes the following: 

o All current and future Happy Valley Planning Department staff members 
o All current and future Happy Va lley engineers, in particular those that can 

approve grading plans. 
o All current and future Happy Valley code enforcement members. 
o Head of planning depa rtment, Michael Water 
o All current and future members of Design Review Board 
o All current and future members of Planning Commiss ion 

7. Grant authority to the Happy Valley Code Enforcement to prevent or stop grading 
if notified that the SSDO may apply to the lot, with the ability to allow 
continuation of grading if it can be proved via the above processes that grading 
can continue legally without violating the SSDO. 

8. Stop implementation of the new exceptions to the SSDO. These exceptions 
violate the intent of the Happy Valley Comprehensive Plan and several Statewide 
goals. 

In additi on, th e following procedural changes should be done to prevent the destruction 
of the conditi ons of any future lots when the application of the SSDO may be requ ired. 
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Currently there are no checkpoints prior to grading or design approva l that will prevent 
skipping the a pplicability of the SSDO. 

1. Prior to approval of any grading o n new development, a check for applicability of 
the SSDO must be included. As a part of this check, the deve lope r and the Happy 
Valley staff must s ign and date a sworn statement whether the SS DO appl ies, and 
give a detailed explanation fo r not apply ing the SSDO if the SSDO is not 
applicable. 

2. In no case shal l staff be a llowed to di smiss the SSDO without concrete phys ical 
measurements of the lot or detail ed documentati on proving the stated exceptions 
in the code appl y. Statements such as "I looked at the lot and can te ll that it isn't 
1,000 conti guous feet of s loped land" without physical measurements are not 
acceptable. The exact exception in the code must be referenced. 

3. All s lope measurements must be made by a li censed surveyor. In no case shall 
the deve loper be a llowed to submit maps that were measured or drawn by the 
developer. In all cases, an independent li censed third party mus t be used . 

4. Require that the Design Review fo r new deve lopment is complete, fina l approval 
of the Design Review fini shed, and a ll deadlines for appea ls are passed before any 
grading permits can be approved. In no case sha ll grading be done prior to thi s 
approva l, because w ithout an approved design, unnecessary grad ing could be 
done. It is impossible to know what grading is required unless you know exactl y 
what the des ign is to be built on the s ite. 

5. In no case shall the Des ign Review Board be a llowed to igno re the applicability of 
the SSDO to a des ign if there is an y ev idence that the SSDO should be applied to 
the lot. In fact, the Design Review board should immediate ly reject any design 
that does not mention whether or not the SSDO applies. The SSDO has a large 
direct impact to many of the items assoc iated w ith the Des ign Review. Because 
SSDO has a direct impact on the s ize and locatio n of the buildings, parking lots, 
retaining walls, landscaping and other features of the lot and design, the Design 
Review board cannot make any in formed decis ions w itho ut knowi ng if the SSDO 
applies . 

6. That a new form and new procedures be put into place to verify that necessary 
code has been applied to any and a ll lots prior to grading, tree-remov al, building 
permits, and any other items affecting the appearance or deve lopment of land. 

Create a new check list page that includes all possible exceptions to the SSDO 
applicability on the lot, a long with a question asking if the SSDO applies to the 
lot. Require the completed checklist be submitted, along with a s ignatu re from 
the applicant stating th at the SSDO does or does appl y to the lot. 

Each checkli st must have a place to sign fo r the deve loper, along with a space to 
be signed by the Happy Valley staff showing that the statements were veri tied. 

T hi s new checkli st (see attached Exhibit E) must be included w ith the fo llowing: 
o T ree Removal Applicati ons 
o T ree Removal Permits 
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o Grading Application 
o Grading Permits 
o Design Rev iew Applications 
o Minor Design Review Applications 

7. That the SSDO be tested for and applied to all future developments, before any 
grading permits are considered or approved . In no case shall any exceptions be 
made by the planning staff that are not al lowed by the code. 

8. T hat the SSDO be incorporated into the Design Review process, and that the 
SSDO be applied by the Des ign Review. 

Historical Pattern of Non-compliance 
As shown in the above cases, there is no do ubt of the pattern of non-compli ance of the 
code. In every case (7 cases over the last I 0 months), the city did not even consider the 
SSDO prior to approv ing grading plans or design reviews. Without my in formation 
requests, the city would not have even considered that the SSDO even ex isted . 

Lack of enforcement of the SSDO appears to be caused by both the lack of train ing and 
the specific desire not to enforce the SSDO due to Happy Valley's pro-development 
stance. Not on ly does that prevent the appl ication of the code, it a lso cost me add itiona l 
time and money waiting for the c ity staff to research why the SSDO sho uld not have 
applied after the fact. 

The c ity attorney, probably concerned about possi ble backlash from developers, has 
taken the stance that the SSDO is not applicable to Design Reviews. Evidence of the 
SSDO was g iven during an appeal to the Design Review Board on 04/28/20 14. In that 
case, the Design Review Board was told specifi ca lly by the City Attorney that they could 
not Legally even conside r SSDO in their decision. 

In most cases, the Design Review is the last chance the public can testify for or against a 
development. Not a llowing the Design Review Board to even consider the SSDO 
eliminates one of the checks and balances for a pplicat ion of the SSDO. Removing that 
check makes no sense, especial ly s ince other sections of the land use code (such as 
density calculations and tree cutting permits) depend ing on the application of the SSDO. 

Summary 
The c urrent en fo rcement of the Land Use Code in Happy Valley is completely inadeq uate 
and unacceptable. The current practices a ll ow grading and tree cutting to be done 
wi thout required stud ies and maps. 

The lack of enforcement of the SSDO, in conjun ction w ith the attempt to circumvent the 
SSDO by changing the exception I ists, shows that the lack of enforcement is intentional , 
and that the c ity is determined to change the land use codes rather than abide by them. 

On the last Plann ing Commission meeting of 12/9/20 14, a workshop was held prior to the 
di scussion of the land use amendments. Although this was scheduled to be afte r the 
discussion of the land use amendments, the order of the agendas was changed so that the 
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workshop was held first. During that workshop, representatives for AT&T discussed 
land use codes related to equipment to provide wireless communications. As part of the 
discussions, someone on the Planning Commission made a comment that there were 
many steep slopes in the Happy Valley area, showing they are aware of the topography. 

Although it isn't illegal for Happy Valley to have a pro-development attitude towards 
development, it is illegal to ignore or break land use laws, at the expense of complying 
with State Goals, the approved Happy Valley Comprehensive Plan and the surrounding 
neighborhood. The current pattern of behavior cannot be allowed to continue. 

Respectfully, 

James Phillips 
11800 SE Timber Va lley Drive 
Clackamas OR, 97086 
(503) 698-4895 

cc: 
Beery Elsner & Hammond 
1750 SW Harbor Way. Suite 380 
Portland, OR 9720 1-5106 

Attachments: 
• Exhibit A: Email chain showing reasons staff did not apply SSDO. 

o Subject: RE: File No. DR-08-14 HAPPY VALLEY V!LLAGE - 156 
SINGLE-FAMILY AITACHED DWELLING UNITS I VAR-04-14 - CLASS 
"C" VARIANCE 

o Date: Friday, November 7, 2014 @ 12:25 PM 
o Case 2: 156-unit development project at Happy Valley Village 

• Exhibit B: Email chain showing reasons staff did not apply SSDO 
o Subject: FW: In.formation Requests 
o Date: Monday November 24, 20 14 @ I :42 PM 
o Case 3: 08/20/20 14: Approval of a design review for a Dental Clinic. 
o Case 5: 07/2 1/20 14- Crestv iew Townhomes. 

• Exhibit C: Proposed Happy Valley Land Use regulations - exception li st to SSDO 
app li cability (page 14 of staff report for Planning Commission of 12-09/20 14) 

• Exhibi t D: Photos of lots affected by Case 4 - grading w/o consideration of 
SSDO. 

• Exhibit E: Sample checklist that can be used to determine app licability of the 
SSDO. NOTE: This document is incomplete and does not include all questions 
that must be asked related lo the applicability of the sleep slopes. Additional 
questions would need to be added to make the form complete. 
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Citizen's request letter 
Attachment 

Attachment to Initial letter to Happy 
Valley notifying them of my intent to 

petition the Land Conservation 
Development Commission for an 

enforcement order. 

Exhibit A 

• Emai l chain showing reasons staff did not apply SSDO. 
o Subject: RE: File No. DR-08-14 HAPPY VALLEY VILLAGE - 156 

SINGLE-FAMlLY ATTACHED DWELLING UNITS / VAR-04-14 - CLASS 
"C" VARIANCE 

o Date: Friday, November 7, 20 14 @ 12:25 PM 
o Case 2: 156-unit development project at Happy Valley Village 



. , ... 

Jim Phillips 

From: 
Sent: 
To: 
Cc: 

Steve Koper [stevek@happyvalleyor.gov] 
Friday, November 07, 2014 12:25 PM 
Jim Phillips 
Michael Walter, AICP; Jason Tuck 

Subject: RE: File No. DR-08-14 HAPPY VALLEY VILLAGE -156 SINGLE-FAMILY ATTACHED 
DWELLING UNITS I VAR-04-14 - CLASS "C" VARIANCE 

Attachments: Notice of Decision - Final C of A's - Signed.pdf 

Mr. Phillips, 

Please see below. 

Regards, 

Steve Koper, AICP 
Associate Planner 
City of Happy Valley 
16000 SE Misty Dr. 
Happy Valley, OR 97086 
Phone: 503-783-3845 

UV 
HAP.P.1 VALLH,DI 

HT.!Ha 

Preserving and enhancing the safety, livability and character of our community. 

From: Jim Phillips [mailto:jim.phillips@pdxconsultant.com) 
Sent: Friday, November 07, 2014 11:05 AM 
To: Steve Koper 

Cc: Michael Walter, AICP; Jason Tuck 
Subject: RE : File No. DR-08-14 HAPPY VALLEY VILLAGE - 156 SINGLE-FAMILY ATIACHED DWELLING UNITS/ VAR-04-14 -
CLASS "C" VARIANCE 

Mr. Koper -

Can you answer any of the questions below? 

Thanks. 

Jim 

Jim Phill ips 
jim .phi II ips@pdxconsultant.com 
Work: 503-210-5590 
Home: 503-698-4895 

From: Jim Phillips [mailto:jim.phillips@pdxconsultant.com] 
Sent: Tuesday, November 04, 2014 9:14 PM 
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To: 'Steve Koper' 
Cc: 'Michael Walter, AICP'; 'Jason Tuck' 
Subject: File No. DR-08-14 HAPPY VALLEY VILLAGE-156 SINGLE-FAMILY ATIACHED DWELLING UNITS / VAR-04-14 -
CLASS "C" VARIANCE 

Mr. Koper, 

I was unable to attend the meeting on October 20, 2014 for File No. DR-08-14 HAPPY VALLEY VILLAGE -156 SINGLE­
FAMILY ATIACHED DWELLING UNITS/ VAR-04-14 - CLASS"(" VARIANCE. 

Because I was not able to attend, I was not able to ask these questions in front of the design review board . 

I have several questions on th is development. 
1. Why was the variance not a separate item to be heard in front of the Planning Commission? [Variance was 

withdrawn]. 
2. Why was the Steep Slopes Development Overlay ("SSDO") not applied to this development? [Per Section 

16.32.020 of the LDC, t he SSDO does not apply to lots created within 10 years of April 21, 2009. These lots were 
created in 2007]. 

3. Did this Design Review pass? [See below]. 
4. If the Design Review passed, was there additional conditions of approval added to what was posted onli ne for 

the Design Review Packet? [See attached notice of decision and conditions]. 

If you cannot answer these, then please let me know or fo rward these questions to the proper person. 

Thanks for your help. 

Regards, 

Jim 

Jim Phill ips 

jim.phill ips@pdxconsultant.com 
Work: 503-210-5590 

Home: 503-698-4895 

This e-mail is a public record of the City of Happy Valley and is subject to the State of Oregon Retention 
Schedule and may be subject to public disclosure under the Oregon Public Records Law. This e-mail. including 
any attachments, is for the sole use of the intended rccip ient(s) and may contain confidential and privileged 
information. Any unauthorized rev iew, use, disclosure, or di stribution is prohibited. If you are not the intended 
recipient, please send a rep ly e-mail to let the sender know of the error and destroy all copies of the original 
message. 

2 

Exhibit A - Page 2 of 2 



Citizen's request letter 
Attachment 

Attachment to Initial letter to Happy 
Valley notifying them of my intent to 

petition the Land Conservation 
Development Commission for an 

enforcement order. 

Exhibit B 

• Email chain showing reasons staff did not apply SSDO 
o Subject: FW: Information Requests 
o Date: Monday November 24, 2014 @ I :42 PM 
o Case 3: 08/20/20 14: Approval of a design review for a Dental Clinic. 
o Case 5: 07/21/2014 - Crestview Townhomes. 



Jim Phillips 

From: 
Sent: 
To: 
Subject: 

Cheryl Whitehead [cherylw@happyvalleyor.gov] 
Monday, November 24, 2014 1 :42 PM 
Jim Phillips 
FW: Information Requests 

Attachments: Notice of Decision - Final C of A's - Signed.pdf; Notice of Decision - Signed.pdf 

Mr. Phillips, 

Please see below and attached for the information request. I w il l ema il you an invoice once it is complete. 

Thanks Cheryl 

From: Steve Koper 
Sent: Friday, November 21, 2014 3:27 PM 
To: Cheryl Whitehead 
Cc: Michael Wa lter, AICP 
Subject: RE: Information Requests 

This ended up taking one (1) hour total of t ime. 

Request #2: 

For Design Review on 10/20/2014 - FILE NO. DR-05-14 (DENTAL CLINIC/MIXED-USE BUILDING): 

Why was the Steep Slopes Development Overlay ("SSDO") not applied to this development? [Per Section 16.32.020 of 
the LDC, the SSDO does not apply to lots created within 10 years of April 21, 2009. This parce l was originally created in 
2006]. 

Did this design review pass? (See below]. 

L.. If the Design Review passed, was there additional cond itions of approval added to what was 
posted online for the Design Review Packet? [See attached Notice of Decision]. 
Request #3: 
For Design Review on 07/21/2014 - FILE NO. DR-02-14 (CRESTVIEW TOWNHOMES): 

[ Why was the St eep Slopes Development Overlay ("SSDO") not applied to this development? [Per Sect ion 16.32.020 of 
the LDC, the SSDO does not apply to lots created within 10 years of Apri l 21, 2009. This lot was created in 2007 ]. 

C Did this design review pass? [See below] . 

C- If the Design Review passed, was there additional conditions of approval added t o what was 
posted online for the Design Review Packet? [See attached Notice of Decision]. 

From: Cheryl Whitehead 
Sent: Friday, November 21, 2014 10:15 AM 
To: Steve Koper 
Subj ect: FW: Inform ation Requests 

From: Jim Philli ps [mailto:jim.phillips@pdxconsultant.com ] 
Sent: Wednesday, November 12, 2014 11:48 AM 
To: Michael Walter, AICP 

Cc: Jason Tuck; Steve Koper; Justin Popilek; Cheryl Whitehead; Marylee Walden; Sally Curran; Carol Earle; Steve 
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Campbell; Ryan Kersey; 'Chris Crean' 
Subject : RE: Information Requests 

Mr. Walter -

As requested, I have created a formal information request (attached). I have summarized all of the information that I 
would like in this single information request. At this point, there are no other outstanding information requests that 
have not been fu lfilled . 

Because you did not state who to send the information requests to, I am including all those that you included in your 
reply. If information requests should be sent to a specific person or email address, please let me know. 

Could someone please send me an acknowledgment that this information request was received and will be acted upon? 

Thank you very much for your time. 

Regards, 

Jim 

Jim Phillips 
jim.phillips@pdxconsultant.com 
Work: 503-210-5590 
Home: 503-698-4895 

From: Michael Walter, AICP [mailto:michaelw@happwalleyor.gov] 
Sent: Monday, November 10, 2014 2:02 PM 
To: Jim Phill ips 
Cc: Jason Tuck; Steve Koper; Justin Popilek; Cheryl Whitehead; Marylee Walden; Sally Curran; Carol Earle; Steve 
Campbell; Ryan Kersey; Chris Crean 
Subject: RE: Information Requests 

Mr. Phillips, 

While the City of Happy Va lley appreciates your concerns in regard to a very broad range of development related issues 
- the total volume of your various requests have become problematic in our capacity to serve the residents of Happy 
Valley and applicants that have paid applicat ion fees and deposits. 

Please refrain from attempting to contact our staff with a variety of miscellaneous information requests/questions and 
consolidate your information requests/questions into a single Public Information Request Form found at this link: 
http://www.happyvalleyor.gov/DocumentCenter/Home/View/305. If the space provided is inadequate to explain your 
total requests, feel free to provide an attachment. 

The cost for the staff time necessary to provide responses/information/audio tapes, etc. is determined by the hourly 
rate of the staff person involved (see attachment). Based on your submitted request, the staff persons involved will 
provide a time estimate for the work requested. This amount of t ime, multiplied by the number of minutes or hours 
involved equals the deposit one is required to submit in order to procure the desired information. As you have noted in 
the past, the ORS requires that submitted public information requests shall be responded to in a "reasonable" amount 
of time. However, based on your past e-mails, your estimation of what is "reasonable" is quite a bit different than staff's 
availability and oftentimes involves multiple staff persons. Please note that depending on the amount/depth of the 
requested information, and number of staff persons involved - a response will li kely take up to 2-3 weeks. 

Regards, 
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Michael D. Walter, AICP 
Economic & Community Development Director 
City of Happy Valley 
16000 SE Misty Dr. 
Happy Valley, OR 97086 
Phone: 503-783-3839 

PreseNing and enhancing the safety, livability and character of our community. 

From: Jim Phi llips [ma ilto:jim.phillips@pdxconsultant.com ] 

Sent: Sunday, November 09, 2014 4:58 PM 

To: St eve Koper 

Cc: Michael W alter, AICP; Jason Tuck 

Subject: FILE NO. DR-05-14 (DENTAL CLINIC/ MIXED-USE BUILDING) 

M r. Koper, 

I was unable t o attend th e m eet ing on October 20, 2014 for FILE NO. DR-05-14 (DENTAL CLINIC/MIXED-USE BUILDING) 

Because I w as not able to attend, I was not able to ask t hese questions in front of t he design review board . 

I have several questions on this deve lopment. 

1. Why w as t he Steep Slopes Development Overlay ("SSDO") not applied to this deve lopment? 

2. Did t his Design Review pass? 

3. If t he Design Review passed, was t here additiona I conditions of approval added to w hat was posted onli ne for 

the Design Review Packet ? 

Thank you fo r your t ime. 

Jim 

Jim Phil lips 

jim.phillips@pdxconsultant.com 

W ork: 503-210-5590 

Home: 503-698-4895 

This e-mail is a publi c record of the City of Happy Valley and is subject to the State of Oregon Retention 
Schedule and may be subject to public disclosure under the Oregon Publ ic Records Law. Thi s e-mai l, includi ng 
any altachments, is fo r the so le use of the intended rec ipient(s) and may contain confi dential and privileged 
information. Any unauthorized rev iew, use, disclosure, or distri bution is prohibited. If you are not the intended 
rec ipient, please send a repl y e-mail to let the sender know of the error and destroy al l copies of the original 
message. 
This e-mail is a publi c record of the City of I lappy Va lley and is subject to the State of Oregon Retention 
Schedule and may be subject to publi c disclosure under the Oregon Public Records Law. Thi s e-mail, including 
any attachments. is for the so le use of the intended rec ipient(s) and may contain con fi dential and privileged 
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information. Any unauthorized review, use, disclosure, or distribution is prohibited. lf you are not the intended 
recipient, please send a reply e-mai I to let the sender know of the error and destroy al I copies of the original 
message. 
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Citizen's request letter 
Attachment 

Attachment to Initial letter to Happy 
Valley notifying them of my intent to 

petition the Land Conservation 
Development Commission for an 

enforcement order. 

Exhibit C 

• Proposed Happy Valley Land Use regulations - exception list to SSDO 
applicability (page 14 of staff repo1t for Planning Commission of 12-09/2014) 



within ten (I 0) years of A pri I 21, 2009 but shall apply to all existing lots of record and parcels or lots created more than 
len (I 0) years prior to Apri I 21 , 2009. 
The steep slopes development overlay wil l be overlaid on any and all applicable parcels within the City limits at the time 
of development application and, upon being overlaid , wil l take precedence in density calculations over the base zoni ng 
district illustrated on the City's Comprehensive Plan map/zoning map, and actual site specific conditions shall take 
precedence over any aerial topography mapping or other non-survey specific datum. (Ord. 427 § I, 2012; Ord. 389 § 
I (Exh. A), 2009) 
[ ... ] 

16.32.100 Density and density transfers. 
Within conservation slope areas and transiti on slope areas, a maximum dens ity of two dwell ing units per acre applies. 
Except as exempted pursuant to Section 16.32.045. development activities on conservation slope areas are proh ibited. 
Density calculations shall be made pursuant to Section 16.63.0:!0(F) if not specifically exempted!!£!: Section 16.32.045. 
Density may be transferred from conservation slope areas and unbuildable trans ition slope areas to buildable portions of 
the parce l in accordance with the requirements of Section I 6.63.020(F). 

[ ... ] 
16.32.045 Exceptions. 

A. An ac ti vity that avoids conservation slope areas and transition slope areas. 
B. The following activities, regardless of location: 

I. An excavati on that is less than three feet in depth, or whi ch involves the removal of a total of less than 
fifty (50) cubic yards of volume; 
2. A fill that does not exceed three feet in depth or a total of fi fty (50) cubic yards of fill materi al ; 
3. New construction or expansion of a structure resulting in a net increase in ground fl oor area of Jess than 
one thousand ( 1,000) square feet that does not involve grading; 
4. Emergency actions required to prevent an imminent threat to public health or safety. or prevent imminent 
danger to public or private prope11y, as determined by the public works di rector; 
5. Any land use or activity that does not require a building permit or grading permit, or land use approval; 
6. Development of portions of Employment, lndustrial or Com mercial designated lands for 
employment, industrial or commercial uses that are not encumbered bv the City 's Natural Resou rce 
Overlay Zone (NROZ) and that abut an existing or planned Collector or A1·terial roadway as illustrated 
within the City's Transportation Svstem Plan (TSP); 
7. Un-natural or "man-made" slopes caused !lY historical soil fill/removal and grading activities; 
8. Partitions of land fil'.!! two acres in size that demonstrate: 

~Minimum density calculations based on Section 16.63.020(F) of this title will result in three of 
fewer dwelling units; and, 
b. The site design criteria of Section 16.32.1 IO(B-G) are incorporated into the partition plat a nd 
construction plans to the greatest extent practicable; 

9. Partition Q! subdivision of lands within the Aldridge Road Comprehensive Plan fil!! that will lead 
to the extension of existing local residential streets constructed prior to January L 2015 to be completed 
as single cul-de-sac bulbs that demonstrate: 

a. Conformance with the City's TSP and Engineering Design Standards Manual; 
b. Maximum local residential street section length leading .!!P to the cul-de-sac bulb not exceeding 
800 feet; and, 
~The site design criteria of Section 16.32. l IO(B-G) are incorporated into the partition or 
subdivision .P.!fil and construction plans to the greatest extent practicable 

C. An activity that is determined by the planning offi cial to be reasonably s imilar to the exceptions listed in this 
secti on. 
[ ... ) 

16.34.070 Development standards. 

For nonexempt uses and activi ties proposed within verifi ed natural resources, there are three types of development 
standards outlined in this chapter: nondiscretionary, special use. and discretionary. As summarized below, the special use 
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Citizen's request letter 
Attachment 

Attachment to Initial letter to Happy 
Valley notifying them of my intent to 

petition the Land Conservation 
Development Commission for an 

enforcement order. 

Exhibit D 

• Photos of lots affected by Case 4 - grading w/o consideration of SSDO. 



Additional BEFORE/AFTER pictures. 
The "before" pictures were obtai ned via Google Street view, with the I inks to the picture shown 
and have a sli ght distortion due to them using a wide-angle lens on a moving car. The "after" 
pictures were taken from the sidewalk next to the property, so will not match the before view 
exact ly. However, the light posts in the picture can provide a landmark to help orient the views. 

BEFORE # I: Intersection of I 2211
d and Sunnyside, pointing NW. 

http:;· \\ '' w.uoogle com 111;1ps/.C?..J5.42CJ J '\I - I 22.538'\J(14 1:.t 71iiy '\'\0. 7h 8'\ l4t/data=!J m4 1 h: I !3m21 J !;G18wv\ -F'J\, Mv NNPmora4g!2..:0!6nd 11 cl 

After # I - this was taken what would have been on the sidewa lk on the other side of the 
truck in the picture above. 
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Before #2 : fntersection of Sunn ys ide and 122nd, pointing north 
hups . W\\'W oooglc."""' maps.(ti..J;. ~288692 - 122.5•8015 I 3a 75y 317 17h 67 931 dala '3m~ 1lcl 13m2' l;Gpf..\C8- F1ffiYORSV111XSHr012<0 

After #2 - thi s picture was taken from the small island , about I 0 feet behind the white 
truck in the above icture. 
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Before #3 : On Sunnyside, pointing NE, between I 19th and 122m1
• 

https I www googlcsom maps t/\15 429i01 5 - 122 539484'! 3a 75y 70 45h 85 571 da1adJm4'1el'3m2' lsRg5XP11Cya,\cb8YZ3[;dJI IP:\'2<0 

After #3 - taken from the sidewalk- you can see the speed zone sign and ligh t post in 
each picture. 
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Citizen's request letter 
Attachment 

Attachment to Initial letter to Happy 
Valley notifying them of my intent to 

petition the Land Conservation 
Development Commission for an 

enforcement order. 

Exhibit E 

• Sample checkli st that can be used to determine applicability of the SSDO. NOTE: 
This document is incomplete and does not include all questions that must be asked 
related to the applicability of the steep slopes. Additional questions would need 
to be added to make the form complete. 



Based on questions below, does the Steep Slope Development Overlay Apply to this lot? If No, all 

relevant questions below must be answered. 

Yes 

No If no, ent er question number(s) that shows SSDO does not apply: _____ _ 

Applicant Signature:---------------- Date:----------­

Staff Signature: Date:-----------

===================================================================================== 
Instructions 

Answer the questions below. The following rules determine if the SSDO appli es. 

If question #1 is yes, the SSDO does not apply. Attach proof of the emergency condition. The remaining 

questions can be left unanswered. 

If t he answers to question #2 AND question #3 are both NO, then the SSDO does not apply. Attach proof 

of the lot conditions. Allowed proof may include the WES topographical overlay or a land survey 

provided by an independent licensed surveyor. The remaining questions can be left unanswered. 

If the answer to question 4 is yes AND this is a grading application or grading permit, then the SSDO 

does not apply to the grading permit. However, t he SSDO applies to all other applicable items (fills, tree 

removal, design reviews, etc.) 

If the answer to question 5 is yes AND this is a fill application or fill permit, then the SSDO does not apply 

to the fill permit. However, the SSDO applies to all other applicable items (grading, tree remova l, design 

reviews, etc .) 

If the answer to question 6 is yes AND the answer to quest ion 7 is no, t hen the SSDO does not apply. 

===================================================================================== 

The following checklist applies to (check al l that apply) : 

_ Type 2 Tree Remova l Application 

_Grading Application 

_ Fill Application 

_Design Review Application 

_Minor Design Review Application 

_ Type 2 Tree Removal Permit 

_Grading Permit 

Fil l Permit 

_ Design Review 

_ Minor Design Review 
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1. Are emergency actions required to prevent an imminent threat to publ ic healt h or safety, or prevent 

imminent danger to public or private property, as determined by the public works director? 

Yes 

No 

If the answer to #1 is yes, then SSDO does not apply. The remaining questions do not need to be 

answered. Attach proof as soon as reasonably possible proving emergency actions are required. 

2. Does the lot have 1,000 cont iguous square feet of 15% or greater slope? Attach proof. 

Yes 

No 

3. Does the lot have any potentially hazardous areas? Attach proof. 

Yes 

No 

If the answers to questions 2 and 3 are both no, then SSDO does not apply. The remaining questions 

below do not need to be answered. 

Exceptions to SSDO 

4. Is the excavation that is less than three feet in depth, or involves the remova l of a total of less than fifty 
(50) cubic yards of volume? If no grading, answer NIA. 

Yes 

No 
_ N/A 

5. Is the fill less than three feet in depth, or invo lves a fill of a total of less than fifty (50) cubic yards of 

volume? If no fi lling is being done, answer NIA. 

Yes 

No 
_N/A 

6. Is there new construction or expansion of a structure resulting in a net increase in ground floor area 

of less than one thousand (1,000) square feet t hat does not involve grading? 

Yes 

No 

7. Is there any land use or activity associated with the development that requires a building permit or 

grading permit, or land use approval? 

Yes 

No 
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. . . 

Proof of mailing 

Proof of mailing of the Citizen's 
Request letter to the City of Happy 

Valley and to the city's attorney. 
Beery Elsner & Hammond 
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