
LAW OFFICES OF 

JOHNSON & SHERTON 
A PROFESSIONAL CORPORATION 

LAND, AIR & WATER LAW 

ALLEN l. JOHNSON 

CORINNE C. SHERTON 

J \I~D UELIVERt~, 

Richard Whitman, Director 

DEPT OF 
JAN 2 9 2010 

LAND CONSERVATION 
AND DEVELOPMENT 

January 29, 2010 

SALEM OFFICE 

SUITE 205 
247 COMMERCIAL ST NE 

SALEM, OR 97301 
TEL (503) 391-7446 
FAX (503) 391-7403 

EMAIL sherton@ teleport .com 

2303 SE GRANT ST 
PORTLAND, OR 97214 

TEL (503) 233-1533 
FAX (503) 236-8216 

E-MAIL aljohnson@orlandus8.com 

WEB orlanduse.com 

Dept. of Land Conservation and Development 
Suite 150 VIA HAND DELIVERY 
635 Capitol Street NE 
Salem, OR 9730 I 

Re: Director' s Order 001775 (Bend UGB Amendment) 
Appeal of Shevlin Sand and Gravel , Inc. 

Dear Mr. Whitman: 

On April 16, 2009, the City of Bend and Deschutes County mailed notices of adoption of city 
and county ordinances approving amendments to the Bend Urban Growth Boundary (UGB). 
These ordinances were submitted to DLCD for review pursuant to ORS 197.626. On January 29, 
2010, Director' s Order 001775, remanding these ordinances to the city and county for further 
work, was issued and mailed to parties who filed valid objections under OAR 660-025-0140(2). 

This appeal of Director's Order 001775 (Order) is filed on behalf of Shevlin Sand and Gravel, 
Inc. (SSG) pursuant to OAR 660-025-0150(4). As found in the Order (at pages 9- 11 ), SSG filed 
a valid objection to the city/county UGB amendment submittaL SSG also participated both 
orally and in writing in the Bend UGB Amendment proceedings, as reflected in the Record 
submitted by the City of Bend, including documents at pages 2844, 3942, 5204, 7196, 7398, 
7406,7434, 7717,7814, 7882,8152, 8156 and 8704. SSG owns approximately 700 acres that 
were in the Bend Urban Area Reserve and have been added to the Bend VGRl SSG operates an 
aggregate extraction and processing facility on a portion of this property. 

SSG's appeal is based on (1) the Order' s incorrect assumption that Deschutes County previously 
designated the SSG property as a significant aggregate resource site under Statewide Planning 
Goal 5; and (2) the Order' s failure to sustain SSG's objection, based on Statewide Planning 
Goal 2, that the UGB amendment lacks an adequate factual base for designating a specific 
280-acre portion of the SSG property as Surface Mining (SM). 

1 This land is sometimes referred to in the record as the "Coats properties" or "Coats ownership." 
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Incorrect Assumption that SSG Property was Designated by Deschutes County as a GoalS 
Significant Aggregate Resource Site 

The Order (page 144) identifies the legal standard applicable to the SSG objection as 
OAR 660-023-0180 (Goal 5 Aggregate Resources Rule), and includes the following analysis of 
the SSG objection: 

"The [Surface Mining] map designation is presumably based on a previous action 
by Deschutes County to designate the Shevlin Sand and Gravel property as a 
significant aggregate resource. A UGB expansion does not trigger a requirement 
for the city to conduct a new inventory of aggregate resources within the 
expansion area. Local jurisdictions are only required to amend the significant 
aggregate resource inventory in response to an application for a post­
acknowledgement plan amendment. [OAR 660-23-0180(2)] A change in the 
boundaries of this site will require consideration of a separate plan amendment 
and will need to be based on findings developed consistent with OAR 
660-23-0180." (Emphasis added.) Order, p. 145. 

In fact, no portion of the SSG property that has been added to the Bend UGB was ever 
designated by Deschutes County as a Goal 5 significant aggregate resource site. SSG pointed 
this out to the City and County several times during the course of the UGB proceedings. See, 
e.g., Record 010090, 010512. The City and County agreed with SSG on this point, as is 
indicated by the findings adopted by the City and County in support of the UGB amendment 
(UGB findings). The UGB findings set out criteria applied by the City to determine whether 
land within the UGB Expansion Study Area was suitable for inclusion within the UGB. 
Attachment 1; Record 1168 - 1169. Criterion (6) is: 

"Mining Operations: tax lot is suitable if it does not contain an active surface 
mine recognized as a Goal 5 resource by the Deschutes County General Plan." 
(Emphasis added.) Record 1169. 

On the following page, is a map that shows the results of the application of the suitability 
criteria, including Criterion (6) quoted above. That map shows the entire SSG property as being 
"Suitable & Available Priority 2 Lands (UAR & Exception)." Attaclunent 1, p. 3; Record 1170. 
This means the City and County did not find that any portion of the SSG property contained a 
surface mining site designated as a Goal 5 significant resource site by the County Plan. 

Additionally, the Deschutes County Comprehensive Plan Map, as it existed prior to the subject 
UGB amendment, designated the entire SSG property as Urban Area Reserve, not Surface 
Mining. Attachment 2, p. 2. Further, the Deschutes County Combining Zones Map shows 
numerous Surface Mining Impact Areas2 around the county, but none within the Urban Reserve 

2 Each presumably surrotmds a designated Goal5 significant mineral or aggregate resource site. 
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Area containing the SSG property. Attachment 2, p. 3. Finally, the Bend Urban Area General 
Plan Map, as it existed prior to the subject UGB amendment, shows no Surface Mining 
designation applied to any portion of the subject SSG property. Rather, the SSG property is 
designated Urban Area Reserve (UAR). Attachment 3. 

Based on the above infonnation, the only conclusion that can be made is that no portion of the 
SSG property that has been included in the Bend UGB was previously designated by Deschutes 
County as a Goal5 significant aggregate resource site. 

Suggested Modification to Director's Report. With regard to the SSG objection, the Legal 
Standard section on page 144 of the Report, and the Analysis section on page 145 ofthe Report, 
should be deleted. Replacement language will be suggested in the following section of this 
appeal. References to the existence of a Goal 5 aggregate resource site in the northwest quadrant 
of the UGB expansion area should be deleted from pages 140 and 143 of the Director's Report. 3 

Failure to Address SSG Objection Based on Statewide Planning Goal 2 

The basis for SSG's objection was that Statewide Planning Goal 2 requires all planning decisions 
to be supported by an adequate factual base. This means that the city and county decision to 
designate a certain area for Surface Mining must be supported by evidence that a reasonable 
person would rely on to conclude that this area is capable of being used for surface mining. In 
this case, there is no such evidence in the record. The southeastern portion ofthe area designated 
Surface Mining on the General Plan Map is outside the area covered by DOGAMI Pennit 
09-0018. The Surface Mining designation makes this portion of the property useless, because it 
is legally impossible for SSG to conduct mining and processing operations in this area. 

3 Specifically, the following deletions should be made: 

". • • The northwest priority 2 quadrant is described as having [eHe geal § •• ,eafe., a 2GQ aefO 
agb"fegate siLe, and] potential Goal 5 resources wiLhin the Tumalo Creek corridor. :I; * *" Report, 
p.I40. 

,,* * * The record also acknowledges the State Scenic River designation for the Deschutes River 
[R. at 2460] E, aR~ the roast.Ree sf a gsa! § aggregate fOSS"'S. iH the HertH'll.,t '1""~"t. I:R. at 
24fjQ 24fjlll 

,,* * * Potential impacts from new uses that will result from the proposed UGB expansion on the 
significant Goal 5 resources that are located in the expansion area must also be identified. These 
include State Scenic Waterways along the Deschutes River [aR~ the aggregate ",ssaree site] in the 
northwest quadrant." Report, p. 143. 

We further note the above quoted portions of the Directors report cite a statement in an earlier draft of the city's 
findings, at Record 2460, to the effect that the existing aggregate mine in the northwest quadrant of the UGB 
expansion area is a designated GoalS resource. That statement in the draft findings is simply incorrect. 
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The 280 acres designated Surfac~ Mining on the Bend Urban Area General Plan Map (Record 
1226) should include only portions of the SSG property that are legally capable of being used as 
part of SSG's mining operation. Attachment 4 shows the approximate boundary of the 280-acre 
Surface Mining area designated on the Plan Map outlined in red, with the portion of the area that 
is outside the boundaries of DOG AMI Permit 09-0018 indicated in yellow. The City and County 
can resolve SSG's objection bychangiRg the boundaries.ofthe 2S0-acre Surface Mining area to 
include only land subject to DOGAMI Permit 09-0018, as indicated with diagonal hatching on 
Attachment 4. The area shown in yellow on Attachment 4 should be given the same Master Plan 
Area Plan Map designation as the rest of the SSG property. 

The Director's Report, .at pages 144-145, cites the GoalS Aggregate Rule, rather than Goal 2, as 
the legal standard applicable to SSG's objection, and fails to address the Goal 2 basis for SSG's 
objection. These deficiencies can be remedied by making the following modifications to the 
Report. Deletions are indicated by brackets and strikethrough. Additions are indicated by 
underlining. 

"a. Legal Standard 

"[Ol.R eeO 023 OlgO addresses identifieatien ef signifieant aggregate researees, 
frllflro'/al of mining aetivity, and flreteetien of the reS0llf<38 frem eonflieting ases. 
The role sets eciteria for signifieanee and )'Ireseri-Bes a )'Ireeess fer evaluating 
)'Ietential ilBj3aets frem the )'Ire)'lesed mining aetivRy. The role reqaires a )'Ilan 
am6llEimeRt for amending the leeal inventery of signifieant aggregate reseHfees, 
ehanges te the mining aetivities allowed on the site, ehanges te the )'lost mining 
ase of the site, and ehanges te the restrietions im)'lesed in the ilBj3aet area en new 
uses that eonld eenfliet with a )'Ireteeted mining aetivity.] Goal 2 requires all 
planning decisions to be supported by an adequate factual base: 

"b. Summary of Local Actions 

"The Bend Urban Area General Plan Map, dated December 12, 2008, shows the 
comprehensive plan designation for 280 acres of property owned by Shevlin Sand 
and Gravel to be surface mining. [R..a! 1226] 

"c. Objection 

"One objector, Shevlin Sand and Gravel (SSG), raised a concern about a 
comprehensive plan map designation of surface mining that does not correlate 
with the Department of [Aggregate] Geology and Mineral Industry (DOGAMI) 
permit authorizing mining. The objector [does not eite a violation of loeal or state 
regalatioHs, bat] argues the Goal 2 requirement that all planning decisions be 
supported by an adequate f~tual base means that the decision to designate a 
certain area for Surface Mining must be supported by evidence that a reasonable 
person would rely on to conclude that this area is capable of being used for 
surface mining. The objector explains tbat the plan designation depicted on the 
Bend Urban Area Proposed General Plan Map creates a problem with making use 
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of [their] its property. More land is designated as surface mining than is covered 
under the DOGAMI permit for their mining operation. The land not covered by 
the DOGAMI permit can't be mined, and it can't be used for other purposes due 
to the plan designation. The objector [does Ret state webeR tile plaR desigaatioR 
was made] states that the Surface Mining comprehensive plan map designation 
was applied to a portion of its property as part of the UGB amendment decision. 

"The objection is, 'The surface mining designation makes [the] portion of the 
property [not covered by the DOGAMI permit] useless, because it is legally 
impossible for SSG to conduct mining and processing operations in this area.' 
The objector recommends that the City of Bend change the boundary of the area 
designated surface mining to include only the area subject to the DOGAMI 
permit. The objector has provided a diagram showing the DOGAMI permit 
boundary. Some land would need to be removed and other land added to the area 
designated as surface mining for the boundaries to be coincident. [Johnson & 
Sherton, Attorney for Shevlin Sand and Gravel, May 7, 2009, pp. 1-2] 

"d. Analysis 

"[The mBj3 desigaatioa is pfesllHlIwly based oa a previolls aetioa by DeselHites 
GOllmy to desigaate the ShevliR Sana aad Gra,'el property as a sigffifieallt 
aggregate feSOllfee. A UGH eXj3aRsioa does aot trigger a re<:jairemeat for the eity 
to eondaet a aeW iavemory of aggmgate resollfees '!Alhia lhe ellpaasioa area, 
Loeal jllrisdietioRs are omy re<:jaired to amend the signifieaat aggregate resollfee 
iRVelltory ia mSflonse to all Bj3plieatioa for a post aelrnowledgemellt plaR 
amendmellt. (OAR eeQ 2" Q18Q(21] It ehaage iR the bOllRdaries of this site will 
re<:jaire oORsideratioa of a separate plaR amendmeat and will Reed to be based oa 
fiadiags developed eoasisteat with OAR eeQ 2tl Q18Q.] The Goal 2 requirement 
that all planning decisions be supported by an adequate factual base means that 
the decision to designate a certain area Surface Mining must be supported by 
evidence that a reasonable person would rely on to conclude that this area is 
capable of being used for surface mining. There is no evidence in the record that 
the portion of the Shevlin Sand and Gravel property not under DOGAMl permit 
98-0018 can be used for surface mining. 

"e. Conclusion. 

"The objection is [net-J sustained. The Commission directs that if the subiect 
property is included intiJ.e UGB on remand. the boundary of the area designated 
Surface Mining on the Bend Urban Area General Plan Map should be adjusted to 
include only the property subject to DOGAMI permit 98-0018." Report, 
pp. 144-145. 
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Thank y{)U f'O, yOill' consideration of this appeaL SSG intends to present oral argument in 
support of its appeal at the Commission's hearing. 

Sincerely, 

Corinne C. Sherton 
Attorney for Shevlin Sand and Gravel, Inc. 

Enc. 

cc: Mark Radabaugh (w.enc.; via mail) 
Damian Syrnyk, City of Bend (w.enc.; via mail) 
Peter Gutowsky, Deschutes County (w.enc.; via mail) 
Jon Skidmore (w.enc.; via mail) 
Eric Coats {w.enc.; via mail) 



identify suitable acres to meet the identified 20-year land needs for about 4,956 
buildable acres. 

Suitability Criteria 

OAR 660-024-0060 requires the City to determine the suitability of land to accommodate 
all of its identified land needs, and to be considered in the boundary location alternatives 
analysis. OAR 660-024-0060(1)(e) reads as follows: 

(e) For purposes of this rule, the determination of suitable land to 
accommodate land needs must include consideration of any suitability 
characteristics specified under section (5) of this rule, as well as other 
provisions of law applicable in determining whether land is buildable or 
suitable. 

OAR 660-024-0060(5) also authorizes the City to specify characteristics to be used for 
identifying suitable parcels for meeting identified needs: 

(5) If a local government has specified characteristics such as parcel 
size, topography, or proximity that are necessary for land to be suitable 
for an identified need, the local government may limit its consideration to 
land that has the specified characteristics when it conducts the boundary 
location alternatives analysis and applies ORS 197.298. 

Finding: The City has developed and applied suitability criteria under both of these 
provisions of OAR 660-024-0060. Table V-3, belOW, lists threshold suitability criteria 
which were applied through GIS analysis to all parcels within the 2-mile radius study 
area to determine which parcels could be considered suitable for meeting any urban 
need. 

Findings In Support of UGB Expansion 116 
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Table V-3 
Suitability Criteria Applied to All Tax Lots in Study Area' 

1)Rood Plain: tn: Il)t Is su!tablo If It is not onliroty within a 10G-yoor FEMA floo¢tlnln 

2J StlNlJ' s,,~: 1m 101 b sulUlblo 1/11 CtUI 00 SQrved by nil oxtsllrlg or proIX/sed City ladiry do;nDod in lho 2009 Cj)ft~ion SyS!OOI M~r Plott os nmemoo 
11\ alj:jillOn, BJM.S of IH lois aro alSo &uliablll-who/'D tcpogmplly allcN.s ltJIavlly flow 10 {\xlst!rl:l or p-oposoo facHlb&S dotnlM In 1119 2008 CoI/$ClIOn Sy&um 
MllSwr Pbn. as amM:loo. Gravity floYf aJriI'a!i 310 dGtwmlMdby IhO City ErQlnool1ng ONiSian 

J}WaiPr SwvrcP> laX bits wtabb IIii' IsOOlvtvablQ according to 1110 2007 CIt,{ Wa[« Mas"" Plan $Qnrico, QSnm~ or p-ioIOIQ WQwldislri:! s{>l\'io;Q arl!;1 

4} Stam.vat5t: lID; lot Is sullablo If It is 1cca!Od '" an wo. OO\IQfQ(i by II regional Slormwatlil!*In 

5} TranspatlllM: II!)( lot B 8IJl1llblt II ft is dSlAnnil\Gd 10 lcore 8 M9d!um 0/ Hioll valuo for &nOI oonnllo.:"lNlty (llI1j~o.nt 10 Illt oxisling Of planned grldslrolll 
IIIItworJI) as dal«rnlrlo9d by tho CIt! long-mrgo Planning O"Partnllnt. 

6)Mlting Qxrlltcm: ttIlIloll$ sul!abllJolfltoofilSnOlconlllin an aCI~ surfaco mino r;cogntzt>das aGooJ 5 RlISOUICOby 1110 {)GsdllllWCounl)'GotlOlaI Plan 

7} £»sting LMd Uso: lIP: lot ti sullablo If It i&nQt a CQrnilgty. 

8) ~stif1fJ Lmd Uso: lIE< lot & sulL1b/G If II iSnol ClNnro tot an QijOI'ICy altho fgcfQrnlga;'(I(nmant 

9)ExlstingLand UsB: 1m lot & SUllablo if Itl6nOla Stale Park ora.vntld by the gond MIlito Parkand Rocrolltion OlsVtl. 

10) E:dS!ing Laoo US,,: tmtlOlI6 !ullilbb If It Is not a landfll, 

10 Exi'tJn:i I.Bnd Vlll: W lot i6 !ullablo If Ills 001 an BWrovQd d;a!,linalioo resort rooogniOO by DoschuwG COUIIti, 

12J BI$OOg Land llIo: Ia't lot is 5tJltabiO IliI Is 001 dosil)nD.\!)d as awlijlifg pro1C!Clion orOD. Of Goal 5 rosourco (surf:lco mlnQ,lllstori<:, culhll'aJ IQ~our",) by 
Doothutoo Counlj. 
13) ~~trJ9rt ~~1I1: tax lolls Swta6'91r ij has tl9 loHcm!!lg trailS: 

• VDCB/lt~ th91111< IOtlsu~loJ»d kmd ..... llh no Imprrmrrnm\S (11!N land); OR · Vacant with m!!IOr ImPlWOO1onts - iw to: 101 has 81Ilmprw.omonlvaJu& Is tss lhan $20,000; OR · f\I7.dIlVClbpable.1a¥ lot Is dw"IopEdwlVl t dWlOi11ing unlona JWC;OllIrroI« than 3 lII'..rooln sl.zo (fro: lots Ytilh 1 or ITIOlw tmOlHirQ ul1lts on 19S5 tllin 3 
woo 8j'Q not wl!abW)', OR 

• OwGlOPiid scllooVchLli'Ch prcwlti9S_ tax lot Is dwolCOCildwltJ a 9:'0001 Qr q,LI"ch and ISOfQllto, Ihan 5 ncr9S, 
f4} DaWf.CPtnDrtT}'P": lax ~_~.SUllllbl9l1 ~~?a$ tlOTL~~4IhO tolowlng traits: . 

• ROCf&llIlOnalSnd_ 1hG-1at lots SUlJOOMllpublborpmaIG cpcm S~i OR · EX1r.Jng public 8thOol-1h9lin: Iolsls owrKId~ Bono-La PI"Io SchoOl Dlslllcl; OR 

· Exblng pubic PIIIX _tho tmr lollS owned by &00 Molro Par1ts and RgcfMllon Dis1ric:I; OR 

· U'Uld with a cornmQl'ctaI faJTn danlflcallQn -Iho tax 101.1$ zonro EMRB with 23 a:ro& Of hlghvab,lq &(I~S when L'1tgatod (~f NAeS) in nddttlon \Q 
conUJinlno 2311Cf9'S otwatlJ' righis CQrtlliod by tho sta~ of OroaooR WalK Rssou~s Dl;partmolll OR Ihelftlt: lolls zoned EFUAl with M ncles of hign 
vaiuosolls Wh«1lfliJ$d in addlllon" (;Qutl!mtOll3D a:tus 01 wator tights: CQllUJod by ih9 Stal$ of Ot""JOll W!lwr RlISOu~ O~~«II.; OR 

· CC&Rs-lho 1m loti has rlilCo!d9d ceaRa UIOI fJ'wO/l1lurt1N:!rl.and ~ldons',OA 

· R\:!hls-of-way- tIla tax lolls usadas ;"-Pitiall! mad la/l:b;C8f»d 8[Oa or stlW;'tdk.~r;elttNnyli In commonmoElSW pobig'~h:ilt9 roads 

"If any of these cnterla are not met, the tax lot IS not considered sUitable. 

Figure V-1 shows those parcels within the study area which were found to satisfy these 
suitability criteria. These parcels are shown by their priority status under ORS 
197.298(1). All parcels within the study area are considered either as Priority Class 2 
("exception" lands) or Priority Class 4 (agriculture, or "resource" lands). 

Findings in Support of UGB Expansion 117 



Figure V-1 

Suitable/Available Lands in UGB Expansion Study Area by Priority Class 

.. Suitable & Available Pnorny 2 Lands (UAR & ExceptKlfl) 

Suitable & Available Pnority 4 lands (Resource ) 

Commercial Farms, 001 Available and OtherwiSe Suitable Resource Lands 

D Exisl"'9 UG B ~;::B~:r::R;tCiq 
c:::J UGB Expansion Study Area 

0.5 0 2 

Map prepared 10/2312008 
-_ ... _-

Findings in Support of UGB Expansion 

Mites 

11 8 

1/7D 



--JJ+ho.'vl V\te'yct- 2- [ Click to Print I 

Mapping & Geographic Information Systems (GIS) 

The Community Development Department uses GIS to support long range planning activities, population and 
employment forecasting, UGB and Urban Reserve studies, property development, and environmental health 
activities. Below you'll find GIS products we have available. 

Printable Maps (pdf format) 

Zoning Map 

-----1' Comprehensive Plan Map 

Measure 37 Map 

No Shooting District Maps 

Destination Resort Map 

~ Combining Zone Map 

La Pine Comprehensive Plan Map 

La Pine Comprehensive Plan Map with aerial photo 

La Pine Zoning Map 

La Pine Zoning Map with Aerial Photo 

CDMap Property Information (Report and Mapping Research Tool) 

CDMap Property Information (Report and Mapping Application) 
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