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Richard Whitman, Director

Dept. of Land Conservation and Development

Suite 150 VIA HAND DELIVERY
635 Capitol Street NE

Salem, OR 97301

Re:  Durector’s Order 001775 (Bend UGB Amendment)
Appeal of Shevlin Sand and Gravel, Inc.

Dear Mr. Whitman:

On April 16, 2009, the City of Bend and Deschutes County mailed notices of adoption of city
and county ordinances approving amendments to the Bend Urban Growth Boundary (UGB).
These ordinances were submitted to DLCD for review pursuant to ORS 197.626. On January 29,
2010, Director’s Order 001775, remanding these ordinances to the city and county for further
work, was issued and mailed to parties who filed valid objections under OAR 660-025-0140(2).

This appeal of Director’s Order 001775 (Order) is filed on behalf of Shevlin Sand and Gravel,
Inc. (SSG) pursuant to OAR 660-025-0150(4). As found in the Order (at pages 9-11), SSG filed
a valid objection to the city/county UGB amendment submittal. SSG also participated both
orally and in writing in the Bend UGB Amendment proceedings, as reflected in the Record
submitted by the City of Bend, including documents at pages 2844, 3942, 5204, 7196, 7398,
7406, 7434, 7717, 7814, 7882, 8152, 8156 and 8704. SSG owns approximately 700 acres that
were in the Bend Urban Area Reserve and have been added to the Bend UGB.1 SSG operates an
aggregate extraction and processing facility on a portion of this property.

SSG’s appeal is based on (1) the Order’s incorrect assumption that Deschutes County previously
designated the SSG property as a significant aggregate resource site under Statewide Planning
Goal 5; and (2) the Order’s failure to sustain SSG’s objection, based on Statewide Planning
Goal 2, that the UGB amendment lacks an adequate factual base for designating a specific
280-acre portion of the SSG property as Surface Mining (SM).

1 This land is somelimes referred to in the record as the “Coats properties” or “Coats ownership.”
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Incorrect Assumption that SSG Property was Designated by Deschutes County as a Goal 5
Significant Aggregate Resource Site

The Order (page 144) identifies the legal standard applicable to the SSG objection as
OAR 660-023-0180 (Goal 5 Aggregate Resources Rule), and includes the following analysis of
the SSG objection:

“The [Surface Mining] map designation is presumably based on a previous action
by Deschutes County to designate the Shevlin Sand and Gravel property as a
significant aggregate resource. A UGB expansion does not trigger a requirement
for the city to conduct a new inventory of aggregate resources within the
expansion area. Local jurisdictions are only required to amend the significant
aggregate resource inventory in response to an application for a post-
acknowledgement plan amendment. [OAR 660-23-0180(2)] A change in the
boundaries of this site will require consideration of a separate plan amendment
and will need to be based on findings developed consistent with OAR
660-23-0180.” (Emphasis added.) Order, p. 145.

In fact, no portion of the SSG property that has been added to the Bend UGB was ever
designated by Deschutes County as a Goal 5 significant aggregate resource site. SSG pointed
this out to the City and County several times during the course of the UGB proceedings. See,
e.g., Record 010090, 010512. The City and County agreed with SSG on this point, as is
indicated by the findings adopted by the City and County in support of the UGB amendment
(UGB findings). The UGB findings set out criteria applied by the City to determine whether
land within the UGB Expansion Study Area was suitable for inclusion within the UGB.
Attachment 1; Record 1168 — 1169, Criterion (6) is:

“Mining Operations: tax lot is suitable if it does not contain an active surface
mine recognized as a Goal 5 resource by the Deschutes County General Plan.”
(Emphasis added.) Record 1169.

On the following page, 1s a map that shows the results of the application of the suitability
criteria, including Criterion (6) quoted above. That map shows the entire SSG property as being
“Suitable & Available Priority 2 Lands (UAR & Exception).” Attachment 1, p. 3; Record 1170.
This means the City and County did not find that any portion of the SSG property contained a
surface mining site designated as a Goal 5 significant resource site by the County Plan.

Additionally, the Deschutes County Comprehensive Plan Map, as it existed prior to the subject
UGB amendment, designated the entire SSG property as Urban Area Reserve, not Surface
Mining, Attachment 2, p. 2. Further, the Deschutes County Combining Zones Map shows
numerous Surface Mining Impact Areas? around the county, but none within the Urban Reserve

2 Fach presumahly surrounds a designated Goals significant mineral or aggregate resource sife.
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Area containing the SSG property. Attachment 2, p. 3. Finally, the Bend Urban Area General
Plan Map, as it existed prior to the subject UGB amendment, shows no Surface Mining
designation applied to any portion of the subject SSG property. Rather, the SSG property is
designated Urban Area Reserve (UAR). Attachment 3,

Based on the above information, the only conclusion that can be made is that no portion of the
SSG property that has been inciuded in the Bend UGB was previously designated by Deschutes
County as a Goal5 significant aggregate resource site.

Suggested Modification to Director’s Report. With regard to the SSG objection, the Legal
Standard section on page 144 of the Report, and the Analysis section on page 145 of the Report,
should be deleted. Replacement language will be suggested in the following section of this
appeal. References to the existence of a Goal 5 aggregate resource site in the northwest quadrant
of the UGB expansion area should be deleted from pages 140 and 143 of the Director’s Report.3

Failure to Address SSG Objection Based on Statewide Planning Goal 2

The basis for SSG’s objection was that Statewide Planning Goal 2 requires all planning decisions
to be supported by an adequate factual base. This means that the city and county decision to
designate a certain arca for Surface Mining must be supported by evidence that a reasonable
person would rely on to conclude that this area is capable of being used for surface mining. In
this case, there is no such evidence in the record. The southeastern portion of the area designated
Surface Mining on the General Plan Map is outside the area covered by DOGAMI Permit
09-0018. The Surface Mining designation makes this portion of the property useless, because it
is legally impossible for SSG to conduct mining and processing operations in this area.

3 Specifically, the following deletions should be made:

“#* * * The northwest priority 2 quadrant is described as having [ene-Goal-5resoures,-a-200-acre

aggregate-siteand] polential Goal 5 resources wilhin (he Tumalo Creek corridor. * * *” Reporl,
p. 140.

“* ¥ ¥ The record also acknowledges the State Scenic River designation for the Deschutes River
[R. at 2460] E-an o cnte o in tha nethaect o o [D
24602461

= I e o
E—erd oot Fo0 2 e~ FESE = V Speiees

“#* % % Potential impacts from new uses that will result from the proposed UGB expansion on the
significant Goal 5 resources that are located in the expansion area must also be identified. These

include State Scemic Waterways along the Deschutes River [and-the-aggregate resouree-site] in the
northwest qnadrant.” Report, p. 143.

We further note the above quoted portions of the Directors report cite a statement in an earlier draft of the city’s
findings, at Record 2460, 1o the effect that the existing aggregate mine in the northwest quadrant of the UGB
expansion area is a designated Goal5 resource. That statement in the draft findings is simply incorrect.
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The 280 acres designated Surface Mining on the Bend Urban Area General Plan Map (Record
1226) should include only portions of the SSG property that are legally capable of being used as
part of SSG’s mining operation. Attachment 4 shows the approximate boundary of the 280-acre
Surface Mining area designated on the Plan Map outlined in red, with the portion of the area that
is outside the boundaries of DOGAMI Permit 09-0018 indicated in yellow. The City and County
can resolve SSG’s objection by changing the boundaries of the 280-acre Surface Mining area to
include only land subject to DOGAMI Permit 09-0018, as indicated with diagonal hatching on
Attachment 4. The area shown in yellow on Attachment 4 should be given the same Master Plan
Area Plan Map designation as the rest of the SSG property.

The Director’s Report, at pages 144-145, cites the Goal 5 Aggregate Rule, rather than Goal 2, as
the legal standard applicable to SSG’s objection, and fails to address the Goal 2 basis for SSG’s
objection. These deficiencies can be remedied by making the following modifications to the
Report. Deletions are indicated by brackets and strikethrough. Additions are indicated by
underlining.

“a, Legal Standard

“b. Summary of Local Actions

“The Bend Urban Area General Plan Map, dated December 12, 2008, shows the
comprehensive plan designation for 280 acres of property owned by Shevlin Sand
and Gravel to be surface mining. [R..at 1226]

“c. Objection

“One objector, Shevlin Sand and Gravel (SSG), raised a concern about a
comprehensive plan map designation of surface mining that does not correlate
with the Department of [Aggregate] Geology and Mineral Industry (DOGAMI)
permit authorizing mining. The objector [dees-not-cite-a-violation-oflocal-orstate
regulations;-but] argues the Goal 2 requirement that all planning decisions be

supported by an adequate factual base means that the decision to designate a
certain area for Surface Mining must be supported by evidence that a reasonable

person would rely on to conclude that this area is capable of being used for
surface mining. The objector explains that the plan designation depicted on the

Bend Urban Area Proposed General Plan Map creates a problem with making use
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of [their] its property. More land is designated as surface mining than ts covered
under the DOGAMI permit for their mining operation The land not covered by
the DOGAMI permit can’t be mined, and it can’t be used for other purposes due

to the plan designation. The objector [dees—net-state-when-the-plan-designation
was—made] states that the Surface Mining comprehensive plan map designation
was applied to a portion of its property as part of the UGB amendment decision.

“The objection is, ‘The surface mining designation makes [the] portion of the
property [not covered by the DOGAMI permit] useless, because it is legally
impossible for SSG to conduct mining and processing operations in this area.’
The objector recommends that the City of Bend change the boundary of the area
designated surface mining to include only the area subject to the DOGAMI
permit. The objector has provided a diagram showing the DOGAMI permit
boundary. Some land would need to be removed and other land added to the area
designated as surface mining for the boundaries to be coincident. [Johnson &
Sherton, Attorney for Shevlin Sand and Gravel, May 7, 2009, pp. 1-2]

“d. Analysis

indings-developed-consistent-with .] TheG0a12regu1rement
that all planmng dec131ons be supported by an adegu@te factual base means that

the decision to designate a certain area Surface Mining must be supported by
evidence that a reasonable person would rely on to conclude that this area is

capable of being used for surface mining. There is no evidence in the record that
the portion of the Shevlin Sand and Gravel property not under DOGAMI permit

98-0018 can be used for surface mining,

“e. Conclusion.

“The objection is |not] sustained. The Commission directs that if the subject

is included in the UGB on remand, the boundary of the area designated
Surface Mining on the Bend Urban Area General Plan Map should be adjusted to
include only the property subject to DOGAMI permit 98-0018.” Report,
pp. 144-145.
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Thank you for your consideration of this appeal. SSG intends to present oral argument in
support of its appeal at the Commission’s hearing.

Sincerely,

Corinne C. Sherton
Attorney for Shevlin Sand and Gravel, Inc.

Enc.

cc:  Mark Radabaugh (w.enc.; via mail)
Damian Syrnyk, City of Bend (w.enc.; via mail)
Peter Gutowsky, Deschutes County (w.enc.; via mail)
Jon Skidmore (w.enc.; via mail)
Eri¢ Coats (w.enc.; via mail}
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identify suitable acres to meet the identified 20-year land needs for about 4,956
buildable acres.

Suitability Crlteria

OAR 660-024-0060 requires the City to determine the suitability of land to accommodate
all of its identified land needs, and to be considered in the boundary location alternatlves
analysis. OAR 660-024-0060(1)(e) reads as follows;

(e} For purposes of this rule, the determination of suitable land to
accommodate land needs must include consideration of any suitability
characteristics specified under section (5) of this rule, as well as other
provisions of law applicable in determining whether land is buildable or
suitable.

OAR 660-024-0060(5) also authorizes the City to specify characteristics to be used for
identifying suitable parcels for meeting identified needs:

(5) If a local government has specified characteristics such as parcel
size, topography, or proximity that are necessary for land to be suitable
for an identified need, the local government may limit its consideration to
land that has the specified characteristics when it conducts the boundary
location alternatives analysis and applies ORS 197.298.

Finding: The City has deveioped and applied suitability criteria under both of these
provisions of OAR 660-024-0060. Table V-3, below, lists threshold suitability criteria
which were applied through GIS analysis to all parcels within the 2-mile radius study
area to determing which parcels could be considered suitable for meeting any urban
need.

Findings in Support of UGB £xpansion 116
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Tahle V-3
Suitabliiity Criterla Applied to All Tax Lots in Study Area*

1} Flood Figin: tax o1 s suitable 1§ & is not enirely within a 100-yoar FEMA floodialn.

2} Sewsr Sence: i kot b suitable U B con be served by nh éxisting or proposed City facility demllad in the 2008 Goliecton System Master Plon, as amended.
In aridition, areas of 1ax lols Are also sukabla where Wpogrphy aliows gravity Now fo exising or proposed faciites daibd in the 2008 Collacton System
Master Pk, as arnerded, Gravity liow arens are gatermined by 1he Gty Enginesdng Division

3t Waier Serice tax bi ls suitabla i it is se1vbenble acoording to the 2007 Cily Waler Maswe Plan Senvice, as smencded or privala walsr distric senvice area

4) Stormwate: 1w Jot ls sufialds 1T it localed In an area covered by a regional Slormwater plan

5) Framsportafon: lex jot 13 sultable it 018 detemmined to store a Medium of High value for sireel connecBrlly (afacent |¢ an exisling of planned grid steet
network} as dalermined by the Cliy Long-rarge Planning Qepartment.

8} Miring Oporatans tax jot is sultable if ldoes not conlain an active suface Mmine recognizod as a Gool 5 resoutce by the Deschutes Ceunty General Plan

7) Existing Land Use: 1ax lot B sultable if s not & comatory.

8) Existing Land Use: 1ex ot ke sullablo K 1 15 not ewned by an agency ol the fedaral government

©) Existing Land Usar tax lot B sultable I f 1 not 8 Sta3a Pamk or owned by the Bend Melre Pork and Recrention Ditrict,

o) Exdisting Land Usa tmx Yol ls suitebis 11t not a land(E,

11) Exfeting L.and Vse: G iotbs Bultable it [ s not an epproved dastination resort recognizod ty Doschutes Gounty.

12} Existing Land Use: e totis suitabie IT il e not desigrated as awiidide protection darea of Goal 5 resource (surface mine, historic, culivral resource) by
Daschutss Counly.
757 Dovelcomert STats; 1ax KoL &S SUako If Fihas dra folowing (It
«  Vacanl- tha Imx ! is undevelopad bind with no nprvements {rew lamd); OR
«  Vacant with minor improvemants - ha € kol has an improvement vle is ess than §20.000; OR
+ Redevabpable - tax In s daveloped with | dwsiling unk on & parcel prestor havt 3 acres In stz e (B lots with 1 or mois-oweling unils on [ass than 3
st afe ned sullahla). OR
+ __Devolopar schoolchureh propaition — tax lod Is Coveloped whh a schod or ¢hurch and is greater than & acres,
Ta] Devalcpmert Type: Usc It & suitobie if  doss HOT hava le Roiowing tais:
v Recreniitnal land— the lax 015 b used as a publk of privete cpen spaces; DR
= Exlstng publc stheol — the ¥ kis s owned by Behd-La Pine School Distiicl; OR
»  Exbing public park — Iho t2x lot B swned by Band Matro Parks and Racieation Distict, OH
«  Land with e commercta fann classificallon — the tax ot s zoned EFUTAB with 23 acres of high value sofls when Wigated {per NRCS) in addalon 1
contining 23 acred ofwatar rights cerffiod by the Stats of Crogon Walee Rasourcas Departmont OR the lax Jot is zoned EFUAL with 38 nores of high
value sl whan [irigated in additfon i conlalsing 35 ectes of water iighis conlied by the State of Orenon Watst Aesources Departm end; OH
»  CCafs— ihe tax fots has recomed GCRAS Yl frovent furthe s fand dwislons, OF

< _Ahteobway - tha tix folls usad as g privatg roed, lardgcapad sres, of sHewakhs/pathways It COIRMON Mreas or pubir’private mads
*If any of these criteria are nol met, the tax lot is not considered suitable.

Figure V-1 shows those parcels wilhin the study area which were found to satisfy these
suitability criteria. These parcels are shown by their priority status under ORS
197.298(1). All parcels within the study area are consldered either as Priority Class 2
("exception” lands) or Priority Class 4 (agriculture, or "resource” lands).

Findings in Support of UGB Expansion 117



Figure V-1

Suitable/Available Lands in UGB Expanslon Study Area by Priority Class
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Mapping & Geographic Information Systems (GIS)

The Community Development Department uses GIS to support long range pltanning activities, population and
employment forecasting, UGB and Urban Reserve studies, property development , and environmental health
activities. Below you'll find GIS products we have available.

Printable Maps (pdf format)

Zoning Map

ﬁ Comprehensive Pian Map
Measure 37 Map
No Shooting District Maps
Destination Resort Map

_,_? Combining Zone Map
La Pine Comprehensive Plan Map
La Pine Comprehensive Plan Map with aerial photo
La Pine Zoning Map
La Pine Zoning Map with Aerial Photo

CDMap Property Information (Report and Mapping Research Tool)

CDMap Property Inforination (Report and Mapping Application)
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