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I. Scope of Brief 

 The Land Conservation and Development Commission (hereinafter “LCDC” or 

the “Commission”) has provided those parties which participated in the Barkers Five, 

LLC v. LCDC1 case the opportunity to brief certain issues which are subject to remand 

as a result of the Court of Appeals decision, and to explain how the subsequent 

enactment of HB 4078 (2014) might affect the remand proceedings.  This office 

represents Clackamas County (hereinafter the “County”).  The scope of this brief will 

generally be limited to those issues related to whether there is substantial evidence in 

the record which clearly supports Metro’s designation of the Stafford Area2 as urban 

reserves and whether the changes to Washington County’s urban reserves through HB 

4078 requires further remand to the counties to address the “amount of land” and “best 

achieves” standards. 

 This brief will be organized as follows: 

- A discussion of the error identified by the Court of Appeals 

- A discussion of the new authority granted to LCDC by HB 4078 

- A discussion of the reasons why a remand is required under the circumstances 

to adopt additional findings related to the urban reserve designation of the 

Stafford Area, particularly as it applies to the transportation issue, and to address 

what effect the removal of net acres of land designated urban reserve in 

                                                           
1 261 Or. App. 259 (2014).  Court of Appeals Case No. A152351. 
2 The Stafford area includes land identified as Areas 4A to 4D in the LCDC Compliance 
Acknowledgment Order 12-ACK-001819, dated 8/14/12 (hereinafter the “Stafford 
Area”). 
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Washington County as a result of HB 4078 has on the “amount of land” and the 

“best achieves” standards. 

 The County submits that a remand is necessary to adopt additional findings 

related to the urban reserve designation of the Stafford Area, particularly as it applies to 

the transportation issues.  The County also finds that a remand is necessary so that 

Metro and the counties can address what effect the removal of the net acreage of land 

designated urban reserve in Washington County as a result of HB 4078 has on the 

“amount of land” and the “best achieves” standards.  See Exhibits A and B, which  are 

attached hereto and which includes the text of HB 4078 along with maps illustrating the 

changes to the reserve designations in Washington County as a result of the legislation.  

The County submits that the designation, or redesignation, of certain properties may be 

required on remand if found necessary to achieve the “amount of land” or the “best 

achieves” standard. 

II. Court of Appeals Issue on Remand - Stafford Area Urban Reserve 

Designation 

 The Court of Appeals found LCDC’s determination that the designation of 

Stafford as urban reserve was not supported by substantial evidence, citing evidence 

highlighted by the cities of West Linn and Tualatin (hereinafter, collectively “West Linn”).  

Barkers Five, LLC, 261 Or. App. 259 at 362.  Specifically, the Court found LCDC’s 

resolution of West Linn’s objections pertaining to the provision of transportation to 

Stafford to be insufficient to support the overall determination that the urban reserve 

designation was appropriate for the Stafford area3.  Id. 

                                                           
3 OAR 660-027-0050 provides, in part: 
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 Although West Linn made a number of arguments related to the application of 

the urban reserve designation to the Stafford area, the Court reduced its final analysis 

to the single issue of whether LCDC’s order is unlawful in substance because it 

misapplied its review for substantial evidence.4  Barkers Five, LLC, 261 Or. App. at 360.  

Most notably, the Court found compelling evidence demonstrating that “the RTP 

[Regional Transportation Plan] indicates that almost all of the transportation system that 

would provide access to the Stafford Area will be functioning at service level F by 2035” 

and that money will not be available to fix those issues.  Barkers Five, LLC, 261 Or. 

App. at 357.    

 LCDC’s final order indicated that “the Clackamas County record indicates that 

transportation considerations were weighed when the county and Metro compared 

candidate urban reserve areas, in accordance with OAR 660-027-0050(1) and OAR 

                                                                                                                                                                                           

 
 “When identifying and selecting lands for designation as urban reserves under 
this division, Metro shall base its decision on consideration of whether land proposed for 
designation as urban reserves… 
 

(1) Can be developed at urban densities in a way that makes efficient use of 
existing and future public and private infrastructure investments; … 
 

(3) Can be efficiently and cost-effectively served with public schools and other 
urban-level public facilities and services by appropriate and financially 
capable service providers [.]” 
 

4 The Court also considered, and ultimately rejected, West Linn’s argument whether the 
designation of Stafford as urban reserve complied with the urban reserve factors, 
finding that “compliance” with the factors is not required as those factors are not 
independent approval criteria.  Barkers Five, LLC, 261 Or. App. at 360.  The Court held 
that Metro and the counties must base the ultimate designation on “consideration” of the 
pertinent reserve factors.  Id. 
 
 Additionally, the Court specifically rejected West Linn’s contentions pertaining to Goal 
12 (Transportation) and the Transportation Planning Rule, OAR chapter 660, division 
12.  Barkers Five, LLC, 261 Or. App. at 357. 
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660-027-0050(3).”  Barkers Five, LLC, 261 Or. App. at 358.  The findings also explained 

that,  

“the RTP is a prediction of and plan to address traffic flows for a 25-year period.  
Conversely, the Reserves Designations are intended to address a 50-year time 
frame, rather than a 25-year time frame.  Metro Rec. 1918.  The record reflects 
that the transportation system will necessarily change in 25 years.  In that vein, 
the ‘Regional High Capacity Transit System” map identifies a new light rail line in 
the vicinity of I-205 as the ‘next phase’ of regional priority”.  
Barkers Five, LLC, 261 Or. App. at 359.   
 

The Court summarized these responses to West Linn’s objections as “impermissibly 

speculative” since Metro and the County did not explain, by reference to the evidence in 

the record, why the transportation system will change and improve by 2060.  Barkers 

Five, LLC, 261 Or. App. at 362.   

 The Court concluded that the evidence highlighted by West Linn, and contained 

in the RTP, was “weighty, countervailing evidence that is squarely at odds with LCDC’s 

determination that the designation of Stafford as urban reserve is supported by 

substantial evidence”.  Barkers Five, LLC, 261 Or. App. at 362.  Ultimately, the Court of 

Appeals found that LCDC’s original order was unlawful in substance because the 

evidence to which West Linn points, indicating that the transportation facilities serving 

Stafford will be failing by 2035, is “squarely at odds with LCDC’s determination that the 

designation of Stafford as urban reserve is supported by substantial evidence that it 

gives rise to an inference that LCDC misunderstood its standard of review.”  Id.  The 

Court proceeded to find that it was incumbent on LCDC to provide a meaningful 

explanation as to why the designation of Stafford as urban reserve is supported by 

substantial evidence.  Id.  The Court specifically instructed that LCDC must demonstrate 
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that it has properly reviewed Stafford’s designation as urban reserve for substantial 

evidence.  Barkers Five, LLC, 261 Or. App. at 362-363. 

 In essence then, the direction provided by the Court on remand was for LCDC, 

and by extension Metro and Clackamas County, to “show their work” in how they arrived 

at the conclusions contained in the final order; in other words, to provide the 

“meaningful explanation” the Court found was lacking from the original findings. 

 The findings at issue on remand were adopted by Metro and Clackamas County.  

The Commission is limited in its ability to ultimately affirm the decision on remand.  The 

Court of Appeals specifically held that LCDC does not have the authority to affirm the 

decision of the local government where the findings are inadequate, even where the 

evidence “clearly supports” the decision.  Barkers Five, LLC, 261 Or. App. at 340.  

Limited authority to affirm the decision where the findings are inadequate was granted 

to the Commission through the recently passed HB 4078, which is discussed at length 

below.  However, the County concludes that the scope of this authority is not broad 

enough to address the deficiencies related to the Stafford Area, and the issue created 

by HB 4078 with regards to the “amount of land” standard found in OAR 660-027-

0040(2) and the “best achieves” standard found in OAR 660-027-0005(2).  The county 

concludes that these issues are most appropriately addressed on remand to Metro and 

the counties. 

III. HB 4078, Section 9 – Evidence in the Record that Clearly Supports the 

Decision 

 Section 9 of HB 4078 provides, in relevant part: “the commission may approve all 

or part of the local land use decision if the commission identifies evidence in the record 
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that clearly supports all or part of the decision even though the findings of the local 

government either: 

 (1) Do not recite adequate facts or conclusions of law; or 

(2) Do not adequately identify the legal standards that apply, or the relationship 

of the legal standards to the facts.” 

HB 4078, Sec. 9 (2014) (eff. April 1, 2014).  Exhibit A. 

 This new authority available to the Commission is analogous to the authority of 

the Oregon Land Use Board of Appeals (hereinafter “LUBA”) in ORS 197.835(11)(b) 

and is sometimes referred to as the “clearly supports” standard.  It is important to note 

that use of this new authority by the Commission is strictly limited by Section 9 of HB 

4078 to acts on remand in the Barkers Five, LLC matter. 

 Clackamas County generally agrees with the explanation and analysis set forth 

by Multnomah County with regards to the “clearly supports” standard, and specifically 

incorporates that section of Multnomah County’s brief herein.  Unlike Multnomah 

County’s situation, however, there is lacking in the record evidence which clearly 

supports the local decision related to the Stafford Area.  Furthermore, there is no 

evidence in the record whatsoever to address compliance with the “amount of land” and 

“best achieves” standards after the legislature changed Washington County’s urban 

reserve designations through HB 4078. 

 The Court of Appeals rejected LCDC’s attempt to affirm portions of Multnomah 

County’s reserve designations using the “clearly supports” standard.  Barkers Five, LLC, 

261 Or. App. at 340.  The Court noted that while LCDC purported to have the same 

authority as has been granted to LUBA through ORS 197.835(11)(b), nothing suggested 
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that LCDC actually had that equivalent authority.  Id.  Of course, use of this authority 

was subsequently granted to the Commission through Section 9 of HB 4078. 

 The language of Section 9 of HB 4078 is substantively identical to its companion 

provision in ORS 197.835(11)(b)5.  LCDC, when attempting to use the authority to affirm 

Multnomah County’s findings, which were perceived to be inadequate, specifically cited 

to LUBA’s analogous authority and ORS 197.835(11)(b).  It stands to reason then, that 

the authority granted through Section 9 of HB 4078 should be interpreted in the same 

way as the express authority granted to LUBA in ORS 197.835(11)(b). 

 As noted in Multnomah County’s materials, LUBA has had an opportunity to 

interpret the appropriate use of its authority on numerous occasions.  Over time, LUBA 

case law has clarified the purpose of the “clearly supports” standard, and has articulated 

some limitations associated with the use of this authority.  LUBA has held that the 

purpose of the authority granted under ORS 197.835(11)(b) is to remedy “minor 

oversights” and “imperfections” in the local government’s decision, primarily to avoid 

delays resulting from technical deficiencies in a written decision.  See Marcott Holdings, 

Inc. v. City of Tigard, 30 Or LUBA 101, 122-123 (1995).  LUBA’s Marcott opinion went 

on to explain that LUBA is not authorized to assume the local government’s role of 

weighing evidence and the preparation of adequate findings.  Id.  LUBA narrowly 

                                                           
5 ORS 197.835(11)(b) provides: “Whenever the findings are defective because of failure 
to recite adequate facts or legal conclusions or failure to adequately identify the 
standards or their relation to the facts, but the parties identify relevant evidence in the 
record which clearly supports the decision or a part of the decision, the board shall 
affirm the decision or the part of the decision supported by the record and remand the 
remainder to the local government, with direction indicating appropriate remedial 
action.” 



10 
 

interprets the “clearly supports” standard to mean evidence which “make obvious” or 

“make inevitable” the decision.  Marcott, 30 Or LUBA at 122.   

 LUBA has attempted to define what might be characterized a “minor oversight” in 

the context of sufficient findings.  In Harcourt v. Marion County, LUBA found that the 

county's "unexplained and unsupported determination of compliance with applicable 

criteria…" was not a minor oversight when applying the “clearly supports” standard and 

determining whether to affirm the local government’s decision.  33 Or LUBA 400, 408 

(1997). 

 LUBA will not use its authority under ORS 197.835(11)(b) to affirm a decision 

where there is conflicting evidence on point, or evidence which provides a reasonable 

basis for reaching differing conclusions.  In Friedman v. Yamhill County, LUBA noted 

that while the substantial evidence standard may support a land use decision where 

there is conflicting evidence or evidence which is reasonably subject to differing 

interpretation, LUBA interprets the “clearly supports” standard as requiring a higher 

evidentiary standard.  23 Or LUBA 306, 311-312 (1992).  LUBA later affirmed the 

decision in Friedman, noting that while the substantial evidence standard is necessarily 

deferential, the requirement for evidence which “clearly supports” is substantially higher, 

and where evidence in the record is conflicting, or provides a reasonable basis for 

different conclusions, such evidence does not "clearly support" the challenged decision.  

Waugh v. Coos County, 26 Or LUBA 300, 307-308 (1993).  In Waugh, LUBA went one 

step further by noting that subjective standards may also limit LUBA’s ability to affirm a 

local decision.  Id.  LUBA held that where the relevant standards are subjective, it is 

“less likely that evidence will ‘clearly support’ a decision . . . .”  Id.  
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 There is nothing to suggest that the authority granted to the Commission under 

Section 9 or HB 4078 should be interpreted differently than the authority granted to 

LUBA under ORS 197.835(11)(b).  Under the circumstances, a remand to Metro and 

the counties is appropriate in this case.  The evidence in the record, specifically with 

regards to transportation in the Stafford Area, is not compelling enough that it can be 

said it makes compliance with OAR 660-027-0050 “obvious” or “inevitable” as is 

required by the “clearly supports” standard.  Furthermore, there is no evidence in the 

record related to the issues created by HB 4078 and the “amount of land” and “best 

achieves” standards found in OAR 660-027-0040(2) and OAR 660-027-0005(2), 

respectively, which would permit the Commission to affirm the decision on remand.  The 

evidence currently in the record is reasonably subject to interpretation, which is outside 

of what LUBA considers to be evidence which “clearly supports” the decision.  Metro 

and the County’s findings with regards to the transportation issues in the Stafford Area 

were described by the Court as “impermissibly speculative,”6 which appears to be 

similar in nature to the “unexplained and unsupported determination of compliance with 

applicable criteria,” that LUBA discussed in Harcourt when defining limitations on its 

authority under ORS 197.835(11)(b).  Finally, as discussed more fully below, the 

standards related to the designation of urban reserves are highly subjective, requiring a 

balancing analysis by the local governments.  LUBA finds its ability to affirm a local 

decision limited by these types of subjective criteria.   

                                                           
6 Barkers Five, LLC, 261 Or. App. at 362 
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 The authorization granted to the Commission in Section 9 of HB 4078 is not 

broad enough to affirm the decision.  Therefore, a remand of the decision to Metro and 

the counties is appropriate. 

IV. Necessity of Remand 

a. Urban Reserve Designation of the Stafford Area 

 As discussed above, the “clearly supports” standard is to be used in those 

instances where there are minor oversights or minor deficiencies with the local 

government’s findings.  Clearly, the issues identified by the Court related to the Stafford 

Area are not minor issues or minor deficiencies.  The evidence highlighted by West Linn 

related to the RTP, and that which the Court ultimately found dispositive on the issue of 

whether the urban reserve designation of the Stafford Area was supported by 

substantial evidence, was described by the Court as “weighty, countervailing evidence 

that is squarely at odds with LCDC’s determination that the designation of Stafford as 

urban reserve is supported by substantial evidence . . . .”  Barkers Five, LLC, 261 Or. 

App. at 362. 

 The Court did not find Metro and Clackamas County’s original responses to West 

Linn’s arguments to be sufficient.  The Court summarized these responses to West 

Linn’s objections as “impermissibly speculative” since Metro and the county did not 

explain, by reference to the evidence in the record, why the transportation system will 

change and improve by 2060.  Barkers Five, LLC, 261 Or. App. at 362.  On remand, it 

will be necessary to specifically address the evidence highlighted by West Linn.   

 The evidence in the record is indeed more extensive than initially explained by 

the County and Metro in the original findings.  Additionally, Metro and Clackamas 



13 
 

County have adopted updated transportation plans since the time the original findings 

were adopted to support the conclusions contained in LCDC’s order.  These updated 

transportation plans show improvements to the bottleneck issues on I-205 in the 

Stafford Area as priority projects on the respective investment priority lists.  The plans 

also illustrate the positive effect that these improvements will have on the transportation 

system in the Stafford Area.  Pursuant to OAR 660-025-0085(5)(h)(F), the commission 

will be able to consider and take official notice of these materials when rendering its 

decision.  Although the evidence in the record will ultimately demonstrate that Metro and 

Clackamas County appropriately considered and weighed the information, resulting in a 

valid designation of the Stafford Area as urban reserve, the authority granted to the 

Commission by Section 9 of HB 4078 is not broad enough to permit the Commission to 

affirm the decision without a remand to the local governments.  In other words, the 

evidence is not such that it can be said that compliance with the requirements of OAR 

660-027-0050 is obvious or inevitable.   

 The urban reserve analysis for the Stafford area must still remain consistent with 

OAR 660-027-0050 and the Court’s decision; that is, determining whether all of the 

factors have been adequately considered and balanced.  In the context of applying 

reserve designations, no specific approval criteria exist.  Rather, the Portland Metro 

area reserve rules7 require that Metro and the counties consider and balance certain 

factors when making reserve designations, as the individual factors do not operate as 

criteria that must be satisfied.  See Barkers Five, LLC, 261 Or. App. at 295-301, where 

the Court affirmed the “consider” and “balance” approach, while rejecting the notion that 

                                                           
7 See generally, OAR Chapter 660, Division 27. 



14 
 

the factors are independent approval criteria.  LUBA has made clear that it is not 

appropriate to exercise the authority granted to the local governments through its use of 

the “clearly supports” standard.  Marcott Holdings, Inc., 30 Or LUBA at 122-123.  The 

Court affirmed LCDC’s position that the area reserve rules require Metro and the 

counties to consider and balance the factors of OAR 660-027-0050.  Therefore, 

affirming the urban reserve designation in the Stafford Area requires an overall finding 

that all of the factors of OAR 660-027-0050 have been “considered” and “balanced,” not 

simply that there is substantial evidence in the record to support a finding in favor of 

Metro and the County on the transportation issue.  It is precisely this type of balancing 

that is the responsibility of the local governments, and which LUBA has interpreted as 

being outside of the scope of authority granted by ORS 197.835(11)(b). 

 Under the circumstances, a remand to Metro and Clackamas County is required 

in order to adopt new findings addressing the transportation issue in the Stafford Area.  

A remand would also be necessary in the event revised designations are required to 

comply with the factors of OAR 660-027-0050.   

b. “Amount of Land” Standard 

 OAR 660-027-0040(2) provides: 

“Urban reserves designated under this division shall be planned to accommodate 
estimated urban population and employment growth in the Metro area for at least 
20 years, and not more than 30 years, beyond the 20-year period for which Metro 
has demonstrated a buildable land supply inside the UGB in the most recent 
inventory, determination and analysis performed under ORS 197.296. Metro shall 
specify the particular number of years for which the urban reserves are intended 
to provide a supply of land, based on the estimated land supply necessary for 
urban population and employment growth in the Metro area for that number of 
years.  The 20 to 30-year land supply specified in this rule shall consist of the 
combined total supply provided by all lands designated for urban reserves in all 
counties that have executed an intergovernmental agreement with Metro in 
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accordance with OAR 660-027-0030.” 
 
This rule, which has come to be referred to as the “amount of land” standard, 

establishes an urban reserve planning period which is 20-30 years beyond the normal 

20 year UGB planning period.  This standard applies to land in all counties that have 

executed an intergovernmental agreement with Metro in accordance with OAR 660-027-

0030. 

 Perhaps an unintended consequence of the Grand Bargain bill (HB 4078), which 

effectively redesignated a number of acres in Washington County, was that it affected 

the overall amount of land designated as urban reserves in Metro area which, in turn, 

affected the “amount of land” standard.  By removing net acreage of urban reserves 

from Washington County, the overall amount of land which was designated as urban 

reserves in the Metro area was decreased.  See Exhibits A and B.  It may be the case 

that enough land remains in urban reserves to satisfy the “amount of land” standard, or 

perhaps the “amount of land” standard is insulated from further review given the 

legislative action that was taken to redesignate the urban reserves in Washington 

County.  Alternatively, Metro and the counties could find that additional acres of urban 

reserves need to be adopted to make up for the deficiency.  Either way, new findings 

demonstrating compliance with the “amount of land” standard should be adopted.  

Because HB 4078 redesignated Washington County’s urban reserve acreage after 

LCDC adopted its findings, there is no evidence in the record addressing the “amount of 

land” standard post-HB 4078, and certainly no evidence which would “clearly support” 

the decision.  Therefore, remand to Metro and the counties to address the “amount of 
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land” standard is required, and revised designations may be appropriate or necessary in 

order to comply with the standard. 

c. “Best Achieves” Standard 

 OAR 660-027-0005(2) provides, in relevant part: 

The objective of [Division 27] is a balance in the designation of urban and rural 
reserves that, in its entirety, best achieves livable communities, the viability and 
vitality of the agricultural and forest industries and protection of the important 
natural landscape features that define the region for its residents. 
 

Much like the “amount of land” standard, the “best achieves” standard looks at the 

designations of land region-wide, to ensure that the overall designations are 

appropriate.  The “best achieves” standard requires that there be a balance in the 

designation of urban and rural reserves for the purposes stated in the rule.  As 

discussed above, the removal of net acreage of urban reserves from Washington 

County as a result of HB 4078 affects these region-wide acreage standards.   

The Court, in its decision, recognized that a change in the joint designation of the 

urban reserves by Metro and the counties would require the parties to reassess whether 

the designation was still appropriate.  Barkers Five, LLC, 261 Or. App. at 333.  When 

describing the effect that the remand of Washington County’s reserves would have on 

the overall decision, the Court said: 

“because the best achieves standard applies to Metro and the counties’ joint 
designation ‘in its entirety,’ LCDC must remand the entire submittal to Metro and 
the counties so that they can ultimately assess whether any new joint 
designation, in its entirety, satisfies that standard.” 
Barkers Five, LLC, 261 Or. App. at 333 

 Instead of Washington County and Metro adopting new reserve designations, the 

legislature did so through HB 4078.  Findings should be adopted that either assess 

whether this new joint designation satisfies the standard, or, explain how the standard 





Exhibit A - Page 1



Exhibit A - Page 2



Exhibit A - Page 3



Exhibit A - Page 4



Exhibit A - Page 5



Exhibit A - Page 6



Exhibit A - Page 7



Exhibit B - Page 1



Exhibit B - Page 2



Exhibit B - Page 3



Exhibit B - Page 4




