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Dear Sir or Madam:

We represent the Coalition for a Prosperous Region (the “Coalition”), a
consortium of business and labor organizations that includes the Columbia Pacific Building
Trades Council, The Commercial Real Estate Association (NAIOP), Commercial Real Estate
Economic Coalition, Home Builders Association of Metropolitan Portland, Portland
Metropolitan Association of Realtors®, Portland Business Alliance, and Westside Economic
Alliance. The Coalition appreciates the significant effort undertaken by Metro and Clackamas,
Multnomah, and Washington Counties, participating cities, other local and state agencies, and
the public in reaching the above-referenced decision (the “Reserves Decision”).! However, the
Coalition believes there are fundamental errors in the analysis used in making the Reserves
Decision as well as failures to comply with applicable administrative rules and statewide
planning goals. These errors and failures result in a decision that not only is legally flawed, but
also fails to attain the objective of the urban and rural reserves planning process, which is to find

" Although separately adopted by each government, the decision, findings, and record are consolidated for review.
Thus, the Coalition refers to the ordinances collectively as the “Reserves Decision.” Similarly, Exhibit E of Metro
Ordinance No. 10-1238A contains the consolidated findings of the four governments, referred to herein as the
“Reserves Findings.” Finally, for ease of reference and because the objections focus on the amount of urban
reserves designated, we refer to Metro as the decision-malker.
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a balance of urban and rural reserves that “best achieves livable communities, the viability and
vitality of the agricultural and forest industries, and protection of the important natural landscape
features that define the region for its residents.” OAR 660-027-0005(2).

I. Participation ‘

The Coalition and its member organizations participated in the urban and rural
reserves process through the submission of written and oral testimony to Metro, the counties, and
workgroups, including the Clackamas County Board of Commissioners, Clackamas County
Urban/Rural Reserves Policy Advisory Committee, Washington County Urban and Rural
Reserves Coordinating Committee, Washington County Board of Commissioners, Reserves
Steering Committee, Core 4 Committee, and Metro Council. Copies of select testimony are
attached in the Appendix of this submission.>

II. Timely Filed

Under OAR 660-025-0140(2)(a), any objections must be filed with the
Department of Land Conservation and Development (the “Department”) within 21 days of the
date the notice of decision was mailed to participants.. The Notice of Adoption of Metro Urban
Reserve Areas was mailed on June 23, 2010. These objections are being filed with the
Department on July 14, 2010, within the 21-day period allowed for appeals, with a copy to Metro
and Clackamas, Multnomah, and Washington Counties.

IIT.  Overview
The next 50 years are projected to bring significant changes to the Metro region,

with a near doubling of population and employment.’ The objective of this reserves process is to
address the resulting needs — both urban and rural — in a manner that “best achieves livable

communities, the viability and vitality of the agricultural and forest industries, and protection of |

the important natural landscape features that define the region for its residents.” OAR 660-027-
0005(2).

? The documents included in the Appendix to these objections are provided for the Department’s convenience. Each
of the documents were submitted into the records of Clackamas County, Washington County, and/or Metro, but do
not appear to have been included in the respective jurisdiction’s submittal record.

3 Metro’s population and employment forecasts project the region’s population to be between 3.6 — 4.4 million in
2060, an increase of 1.4 — 2.2 million people. By 2060, it is estimated that the region will support between 1.7-2.4
million jobs, an increase of 600,000 — 1.3 million, See Metro Rec. 598, 605.
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Underlying the process created to achieve this objective is the premise that
providing more certainty about the location of development will result in more livable
communities, greater opporfunities for economic investment, greater opportunities for
agricultural and timber production, and better protection of important natural features.

Predicting which lands will best serve these needs and objectives 50 years in the future, however,
is a difficult task, imprecise at best. Thus, while worthwhile, even the most rigorously-justified
technical analysis and projection is just an educated guess.

This lack of certainty as to how the region will actually grow requires balancing
the desire for certainty with a capacity for flexibility, should Metro’s assumptions and
predictions prove to be in error. This need for flexibility to adjust to changing circumstances is
particularly acute here where the reserves process does not just designate urban reserves for
future urban development; it also designates rural reserves within which future urban
development is prohibited for the next 50 years. Given this inherent uncertainty, the ability to
make adjustments is a relevant factor in deciding whether the designated amount of urban
reserves “best achieves” the desired outcome.

While the Reserves Decision leaves some land undesignated and thus available
for future consideration as additional urban reserves over the 50-year planning horizon, the
amount of designated land is far too little, and too lop-sided in allocation around the region (it is
mostly in Clackamas County, even though more growth is projected for Washington County).
As a consequence, there is little margin of error should the projections, or the assumptions on
which those projections are built, be wrong. The Reserves Findings underscore this point:

“If the region’s effort to contain urban development within the
existing UGB and these urban reserves for the next 50 years is
successful, the UGB will have accommodated an estimated 74
percent increase in population on an 11-percent increase in the area
of the UGB. No other region in the nation can demonstrate this
growth management success. Most of the borders of urban
reserves are defined by a 50-year “hard edge” of 266,954 acres
designated rural reserves * * *”

Metro Rec. 16 (emphasis added). These conclusions bear repeating: No one else has been
successful in what Metro is atiempting to achieve. Nonetheless, the decision builds in little

margin for error due to the “hard edge” of rural reserves.

- As described in the objections below, the Coalition believes that the Reserves
Decision is flawed because several of Metro’s assumptions about capacity and future
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development (both within the existing Urban Growth Boundary and urban reserves) are faulty,
the decision improperly applies the reserves factors and statewide land use planning goals, and
the decision is without an adequate factual base. OAR 660-027-0080(4). The Coalition believes
these errors should be corrected and the amount of urban reserves increased to achieve a better
balance of urban and rural reserves designations. ’

However, and perhaps even more importantly, the Coalition believes additional
land should be left undesignated to provide the necessary safety value for the uncertainty
inherent in this 50-year decision. Since so little urban reserve acreage was designated relative to
projected population and employment growth, and since the assumptions relied upon to meet this
projected growth were so aggressive compared to past experience, retaining more undesignated
land will require a reduction in the amount of rural reserve. Such a reduction, however, is not
the threat to rural needs that it might at first appear to be. If Metro’s current projected land needs
are correct, the designated urban reserves will suffice, no additions will be necessary, and the
undesignated lands will protect rural needs under existing resource zoning. But if the projections
fall short of actual performance, future decision-makers will have the flexibility to look to
undesignated lands to adjust the urban reserve acreage upward to accommodate demand that
would have been met by initial urban reserves acreage if the projections were more accurate.”

The Coalition does not believe the need for additional undesignated lands to
provide flexibility is simiply a policy choice. Rather, as explained in the objections below, such
flexibility is a necessity for finding a “balance” that “best achieves” urban and rural needs as
required by OAR 660-027-0050(2).

IV.  Objections

Objection 1: 'The Reserves Decision fails to designate sufficient urban reserves to
achieve the balance of urban and rural reserves required by OAR 660-027-0005(2).

Explanation: SB 1011 and the administrative rules adopted in OAR 660-027
recognize the competing needs of enhancing the agricultural and timber industries, promoting
community development (housing, employment, and associated services), and protecting natural
landscape features. The requirement to balance these interests is stated in OAR 660-027-
0005(2), which provides in relevant part; :

“The objective of this division is a balance in the designation of
urban and rural reserves that, in its entirety, best achieves livable

* As noted earlier, most of the urban reserves border a “hard edge” of rural reserves, so without additional
undesignated acreage there is no future expansion area. Metro Rec. 16.
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communities, the viability and vitality of the agricultural and forest
industries and protection of the important natural landscape
features that define the region for its residents.”

(Emphasis added).” While the rule does not require mathematical parity in the designation of
urban and rural reserves (which would be meaningless given the divergent needs of the urban
and rural sectors), it does require that the needs of one sector do not dominate over the other.

The applicable statutes and administrative rules provide direction as to the factors
that must be considered in determining the amount, type, and characteristics of the lands to be
designated. ORS 195.141(3) (stating that certain factors “shall” be considered in the designation
of rural reserves); ORS 195.145(5) (stating that certain factors “shall” be considered in the
designation of urban reserves); see also OAR 660-027-0040(8) and (9). The required
considerations for determining and evaluating urban and rural reserves are set forth in OAR 660-
027-0050 and OAR 660-027-0060. The application of these factors and considerations,
however, cannot ignore that the totality of the decision must represent a balance between urban
and rural reserve area designations and that that balance must “best achieve” the region’s urban
and rural needs.

Such balancing tests and weighing of factors is common in land use decisions,
and numerous cases discuss the process a local government undertakes in reaching a decision,
See, e.g, City of West Linn v. LCDC, 201 Or App 419, 438, 119 P3d 285 (2005) (finding it is
reasonable to expect an explanation of how Metro arrived at a decision that an area is “better
than alternative sites” for inclusion within the UGB); Citizens Against Irresponsible Growth v.
Metro, 179 Or App 12, 17 n6, 38 P3d 956 (2002) (even where findings are not explicitly
required, there must be enough to show that the applicable criteria were applied and that the
required considerations were considered); D.S. Parklane Development, Inc. v. Metro, 35 Or
LUBA 516, 556-60, aff’d 165 Or App 1, 26, 994 P2d 1205 (2000) (describing required findings).

At a minimum, a local government must show that it has actually considered the required factors -

and applied them in making the decision, Such effort must go beyond simply listing the factors.
Rather, the decision-maker must consider relevant information and testimony, describe how such
facts and circumstances are weighed and evaluated against the required factors, and then offer an
explanation of how it reached its decision. Id. Admittedly this can be a large task, particularly
in cases such as this one, but that fact does not obviate the need to comply with the requirements
of OAR 660-027-0080(4) to provide findings of fact and conclusions of law that the decision

5 The term “livable communities” is defined to encompass the needs of the urban community, including housing,
employment, public services and infrastructure, See OAR 660-027-0010(4) (defining “livable communities” as
“communities with development patterns, public services and infrastructure that make them safe, healthy,
affordable, sustainable and attractive places to live and work™),
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complies with these reserves rules, applicable statewide planning goals and other applicable
administrative rules..

The Reserves Findings, however, do not go through this exercise, at least not with
respect to the designation of urban reserves. For example, the five-page section titled “Overall
Conclusions” in the Reserves Findings is almost exclusively devoted to a discussion of the trade-
offs and considerations related to the designation of rural reserves. See Metro Rec. at 14-19. At
no point does it describe the trade-offs or considerations of its designation of urban reserves.
Even more to the point, the Reserves Decision does not describe how it “balanced” the
designation of urban and rural reserves to “best achieve” the region’s urban and rural needs: the
rule itself is cited only once; and the only two statements concerning balance are purely
conclusory. See Reserves Findings, Metro Rec. 2, 18, 22,

~ The absence of such analysis and explanation might be reasonable if this was a
case where no conflicting evidence was submitted, and where all agreed there were no
competing interests between the designation of urban and rural reserves.® Perhaps then it could
be said — and supported — that the decision-makers were able to “balance” the urban and rural
needs without making reference to tradeoffs or explaining why they reached the decision they
did. But this is not the case here. Instead, there is considerable testimony (including reports
from Washington County), not even mentioned in the Reserves Findings, which argue that urban
needs are not met and disproportionately suffer in comparison with rural needs. See e.g., Joint
State Agency Letter dated October 14, 2009, and resubmitted January 22, 2010, Metro Rec. 1370
and 1638 (suggesting that Metro should evaluate and reconcile the differing estimates of land
needs for Washington County); Port of Portland Letter dated October 15, 2009, Metro Rec.
1322-1325 (outlining key criteria for the industrial lands and providing comments on proposed
reserves designations); NAIOP Letter dated September 4, 2009, Metro Rec, 1326-1328
(describing the economic trade-offs); Washington County Lands Need Estimates Memorandum
dated June 2009, WashCo Rec. 3011, 3586-3609 (undertaking land needs analysis and projected
aneed for 47,000 acres of urban reserves); Clackamas County Business Alliance Letter dated
September 8, 2009, ClackCo Rec. 4205 (reserves recommendations relating to urban needs);
Johnson Reid Memorandum re UGR Report dated June 15, 2009, Appendix A (the “Johnson
Reid UGR Memo”); Johnson Reid Memorandum re Large Lot Analysis dated July 13, 2009,
Appendix B (the “Johnson Reid Large Lot Memo”); Johnson Reid Memorandum re Employment
Land dated June 30, 2009, Appendix C (the “Johnson Reid Employment Memo”); Home
Builders Association of Metropolitan Portland Memorandum dated June 16, 2009, Appendix D

¢ For example, a case where reliable analysis showed there were 300,000 acres available; and that 240,000 acres
were needed for rural reserves and 50,000 were needed for urban reserves. Even then, however, one can imagine
trade-offs and discussion over which lands were designated for which purpose.
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(describing urban housing needs and trade-offs based on assumptions in Metro’s Urban Growth
Report); Group Mackenzie Memorandum dated October 22, 2008, Appendix E (peer review of
Metro Infrastructure Study); Coalition for a Prosperous Region Letter dated January 21, 2010,
Appendix F (testimony explaining why the proposed urban reserves were insufficient).

The requirement for a discussion of how the balance was reached, the choices
made in determining that balance, and the rationale for the decision-maker’s ultimate choice, is
more than a formality and requires more than lip-service or conclusory statements. Any
designation of urban and rural reserves could be said to implicitly represent some sort of balance
between the two. But the Reserves Decision requires more; it requires a balance that “best
achieves” a mix of urban and rural goals. For the requirement to “best achieve” the balance to
have any meaning, there must be some explanation in the findings of how the balance was made
and why that balance “best achieves” the desired mix, including why the option chosen is better
than other reasonable options (which also should have been considered). The Reserves Decision
also requires findings that the balance — in its entirety — best achieves the urban and rural goals.
Thus, the Reserve Findings concerning tradeoffs for individual urban reserve areas — while
helpful and ultimately critical to the decision-making process are not enough, Without findings
as disouss;ad above, there is no demonstration that the requirement of OAR 660-027-0005(2) has
been met. ‘ ’

An example of the significance of these required findings and the related analysis
is relevant. The Coalition and others believe (and have testified) that the Reserves Decision
designates too few urban reserves, or retains too few undesignated areas. As is discussed more
fully below, there are a number of assumptions made in the technical analysis used in calculating
needs and capacity that could prove inaccurate over a 50-year period.® If one or more of those
assumptions prove to be wrong, will there be sufficient urban reserves to provide the “best
balance™? Is there sufficient flexibility in the decision to adapt to such changes in actual
performance? Can there be a balance that “bést achieves” the desired mix if the decision doesn’t
demonstrate that such questions have been considered and doesn’t explain how the choice was
made?

Finally, the provisions related to review of a reserves decision under OAR 660-
027 explicitly require “findings of fact and conclusions of law” to demonstrate that the

"1t is curious that despite explicit language in OAR 660-027-0080(4) that Metro’s decision include findings of fact
and conclusions of law that demonstrate compliance with OAR 660-027-0005(2), the Reserves Findings only
mention that section in three places, and then only to baldly state the balance has been achieved. See Reserves
Findings, Metro Rec. 2, 18, 22.

¥ Many of these assumptions have never been met in practice, and result in an assumed intensity of development that
leads to a projected need for fewer urban acres in the future.
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designation of urban and rural reserves complies with the applicable administrative rules and
statewide planning goals. OAR 660-027-0080(4). The failure to actually consider and apply the
factors, and explain how these needs were “balanced” violates both the substantive requirements
in OAR 660-027-0005(2), OAR 660-027-0050, and OAR 660-027-0060, as well as the
procedural requirements of OAR 660-027-0080(4).

Proposed Remedy: Remand the Reserves Decision with directions to determine
whether the proposed reserves balance the urban and rural needs consistent with OAR 660-027-
0005(2) and the factors set forth in OAR 660-027-0050 and 660-027-0060, specifically focusing
on whether and how the decision also “best achieves” urban needs.

Objection 2: Metro’s adoption of the top end of the “middle third”” of the
population and employment forecast is arbitrary and thus violates the Goal 2 requirement that
decisions be supported by an adequate factual base. See also OAR 660-027-0080(4)(a). Further,
because these forecasts are the basis for the projected urban needs, the Reserves Decision also
fails to comply with OAR 660-0005(2), or demonstrate that the urban reserves factors in OAR
660-027-0050(2) and (6) were correctly applied. :

Explanation: The Reserves Findings do not describe how Metro arrived at its
decision to use the “middle third” of its population and employment projections. See, Metro
Rec, 22-24. Rather, the Reserves Findings simply state Metro’s estimated demand for new
dwelling units (485,000 to 532,000 dwelling units) and new jobs (624,300 to 834,100). See
Metro Rec. 22-23. The accompanying Metro June 9, 2010 Staff Report states that the “partner
governments ended up using the middle third of this forecast to increase the probability of it
being accurate.” Metro Rec. 118. That statement, however, directly contradicts the conclusions
in the Technical Methodology Used to Define the Regional Scale of Residential Lands within
Urban Reserves in Appendix 3E-C of the Chief Operating Officer’s Recommendations (the
“Reserves Residential Range Methodology™). Metro Rec. 597-603. Instead, the Reserves
Residential Range Methodology states it “is estimated that there is a 90 percent chance that the
rate of growth will fall within this forecasted range, but high confidence comes at the price of
larger variability.” Metro Rec. 598 (emphasis added).

Thus, the effect of narrowing the population projeetions to the “middle third” is
an increase in the likelihood that the projections will be incorrect. This fact is demonstrated by
Figure C-1 in the Reserves Residential Range Methodology, which shows that the farther out one
looks on the planning horizon, the more difficult it is to predict population growth with accuracy.
Thus, using the “middle third” actually leads to more uncertainty in the projections, and, if used,

? For ease of reference, we use the term “middle third” in the remainder of these objections.
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requires that additional lands remain undesignated to compensate for the increased probability of
- error, Nor is the potential deficit small: if the high-range population growth is used, the Reserves

Residential Range Methodology calculates the res1dent1a1 land need to be an additional 7,000
acres. Metro Rec. 603,

The same issue is present with the Reserves Employment Range Methodology,
where Metro has again elected to use the “middle third” of the employment projections without
any reasoning or discussion. Metro Rec. 604-610. Here again, the graph showing the
employment forecast through 2060 shows the difficulty in predicting employment growth with
accuracy. Reserves Employment Range Methodology, Figure D-1, Metro Rec. 606. Metro’s
only explanation is that “the large variability may make it more difficult to arrive at a reserves
conclusion.” Metro Rec. at 598, While this point may be accurate as a political calculus, it does
not provide an adequate factual base for the Reserves Decision, nor does it satisfy the
requirements in OAR 660-207-0050(2) and (6) to provide sufficient land to support a healthy
economy and range of needed housing types.

Proposed Remedies; Remand the decision with direction to use the full range of

population forecasts in projecting housing and employment needs, and add to the acreage of
urban reserves.

Alternatively, acknowledge the urban reserves designated in the Reserves
Decision, but remand the remainder of the decision with direction to use the full range of
population projections, and remove rural reserves designations so that there are sufficient lands
in the urban reserves and undesignated categories to meet those projected needs. As is obvious,
such additional undesignated acres must be appropriate in location and site characteristics for
urban development. In addition, such remand should require the adoption of a periodic
adjustment schedule for des1gnat1ng additional urban reserves if the populatlon or employment
growth is significantly greater'” than the “middle third” adopted by Metro in this Reserves
Decision, based on the analysis during the prior two urban growth boundary decisions. I

Objection 3: The Reserves Decision overestimates the development capacity
within the existing UGB and relies on faulty assumptions to dramatically increase projected
development efficiency and density, the consequence of which is a Reserves Decision that fails
to designate enough urban reserves o balance urban and rural needs as required by OAR 660-

' A 10% difference would be appropriate to trigger the requirement to add additional urban reserves.

! For example, population and employment forecasts are part of the analysis for UGB decisions, which Metro must
undertake every five years. Thus, the trigger could be that if the actual population and/or employment growth
significantly exceeds the “middle third” (e.g., by more than 10%), Metro must begin the process to designate
additional urban reserves.
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027-0005(2). Likewise, as a result of the reliance on erroneous assumptions, the Reserves
Decision fails to properly apply the urban reserves factors, particularly OAR 660-027-0050(2)
and (6), an to satisfy the requirements of Goals 2, 9, 10, and 14. See also OAR 660-027-0080(4)
(requiring findings demonstrating compliance with the reserves rule and applicable statewide
planning goals). :

Explanation: Metro’s Urban Growth Report (the “UGR”), Reserves Residential
Range Methodology, and Reserves Employment Range Methodology rely on overly optimistic
and never-achieved refill rates and underbuild rates, which results in an overestimation of the
capacity within the existing UGB and an underestimation of reserves land needed to
accommodate housing and employment demand through the 2060 planning horizon. See
Reserves Findings, Metro Rec. 23-24 (noting that Metro’s assumptions for higher residential
densities and greater efficiencies and different types of employment lands). This is implicit in
Metro’s assertion that by 2060 the region can absorb a 74% increase in population with only an
11% increase in geographic area. Metro Rec. 16. The reliance on aggressive refill rates,
availability of housing subsidies, and decreased underbuild rates also correlate to a higher per
unit cost, affecting the range of housing types that will be built.

a. Refill Rates

Specifically, the UGR adopts a refill rate for residential development of 37.9%-
41.2% for the 2009-2030 period, and the Reserves Residential Range Methodology adopts a
refill rate of 40% for the 2030-2060 period. Metro Rec. 738-739; Metro Rec. 602. However, the
actual refill rate experienced in the UGB between 1997 and 2006 varied from 15.6%-34.2%.
Metro Rec. 720, 738; see also Home Builders Association of Metropolitan Portland
Memorandum dated June 16, 2009 Appendix D-3. Adopting an assumption that the refill rate
will increase substantially — with little to no explanation -or factual support as to why — does not
satisfy the Goal 2 requirements for an adequate factual base. See also ORS 197.296(5)
(requiring analysis based on density and housing mix that has actually occurred); ORS 195.145
(requiring that the population and employment growth first 20-years of the reserves period be
based on projections completed consistent with ORS 197,296). It also contradicts Metro’s
assessment that a refill rate somewhere between 30-35% is most likely. Metro Rec. at 738.
Given the magnitude of the assumed increase — roughly 68% over past experience — Goal 2
demands a more thorough explanation of the factors, new policies to remove barriers to refill,
and other strategies Metro will employ to reach this refill rate.

The only apparent reason for this increase in the refill rate is the delay of
infrastructure to serve development in new UGB expansion areas, such as Damascus (which
Metro projects will not be available until 2030). But even there, Metro acknowledges that the
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higher refill rate results from a decrease in the UGB capture rate (and thus not an increase in the
feasibility or market conditions for refill), and that the projections may “ignore the possibility of
additional losses of residential growth to areas outside the seven-county area.” Metro Rec. at
738. First, to the extent that Metro relies on an inability to effectively develop areas within the
existing UGB, such rationale should be rejected as a basis for not making other land available,
Second, it is noteworthy that this is not a case where Metro is arguing there is no need for land.
Finally, as acknowledged by Metro, the failure to provide infrastructure necessary for
development simply results in driving development elsewhere.'> Not one of these outcomes are
consistent with the requirement that the designation of urban reserves achieve livable
communities as required under OAR 660-027-0005(2), provide sufficient development capacity
for a healthy economy under OAR 660-027-0050(2), or provide sufficient land suitable for a
range of housing types under OAR 660-027-0050(6).

Finally, Metro’s analysis does not adequately consider or acknowledge the higher
cost of housing, and the effect such additional costs will have on actual refill rates.” Instead,
Metro assumes that these higher costs will be offset by $3.5 billion of housing subsidies, without
which the 40% refill rate could not be achieved. Metro Rec. 600. Without some explanation, it
is not possible to find that Metro appropriately considered the applicable urban reserves factors,
particularly that of OAR 660-027-0050(6) to provide a range of housing types, the corollary

requirements in Goals 10 and 14, or the requirements of Goal 2 to provide an adequate factual
base.

Increased refill rates were also applied to employment lands, ignoring the
market’s demand for location, site size, building type, and infrastructure needs. There was
considerable testimony — left unaddressed in the findings — that Metro’s refill analysis was overly
optimistic and without sufficient technical analysis. See, e.g., Johnson Reid Employment
Memorandum dated June 30, 2009, Appendix C (review of Metro’s urban growth report for
employment land); Port of Portland Letter dated October 15, 2009, Metro Rec. 1398-1405
(outlining key criteria for the industrial lands and providing comments on proposed reserves
designations). Given the above, it is not apparent from the Reserves Findings that Metro
designated enough urban reserves achieve livable communities as required under OAR 660-027-

2 A reduction in the UGB capture rate results in a variety of spillover effects that will have negative effects on the
region’s development patterns, transportation infrastructure, and livability, as articulated in the June 15, 2009
memorandum from Johnson Reid to Metro regarding the 2009-2030 Urban Growth Report, Appendix A,

" In this regard it is also important to note that Metro’s assumption that infrastructure costs are necessarily less in
for infill and redevelopment is not accurate, For example, upsizing existing infrastructure in already-developed
areas is more expensive and disruptive than comparable costs in greenfield sites, See Group Mackenzie
Memorandum dated October 22, 2008, Appendix E (peer review of Metro’s Infrastructure Study).
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0005(2), or provide sufficient development capacity for a healthy economy under OAR 660-027-
0050(2), or meet the corollary requirements in Goals 9 and 14.

b. Underbuild Rates.

Metro’s analysis suffers from the same deficiency with respect to the projected
underbuild rates. For example, for residential development, Metro has projected an underbuild
rate-of 5% for the 50-year planning period, although the current rate is 20%. Metro Rec. at 737,
see also Home Builders Association of Metropolitan Portland Memorandum dated June 16, 2009
Appendix D-3. Metro’s only justification is that “several cities” reported substantially smaller
underbuild rates. While more success may have been realized in Hillsboro, Wilsonville, and
Clackamas County (the three local governments from which data was collected), it is not clear
that such success is indicative of a larger trend or that the lands in these jurisdictions are similar
with respect to development potential as other land remaining in the UGB or designated for
urban reserves.

As above, the Coalition does not object to greater aspirations of reducing the
underbuild rate. However, recent experience of three communities does not provide the basis for
reducing the underbuild rate, and particularly not by 75%. Without more analysis and
explanation, Metro’s adoption of a 5% underbuild rate it not supported by an adequate factual
base as required by Goal 2 and violates ORS 197.296(5).

I3 Floor Area Ratios

Because it uses unreasonably high and untested refill and underbuild rates,
Metro’s FAR assumptions for employment land are also very aggressive, and result in an
inadequate consideration of the second urban reserves factor: whether the urban reserves
designated provide sufficient development capacity for a healthy economy (OAR 660-027-
0050(2)). For example, Metro assumes a 20% increase in FARs for centers and corridors
without any assessment or explanation of how this could be achieved. See, e.g., Johnson Reid
Employment Memorandum dated June 30, 2009, Appendix E, particularly E-11-15 (analyzing
Metro’s FAR assumptions).

d. Housing Types

The requirement to provide sufficient land for housing is for “needed housing
types.” OAR 660-027-0050(6). However, infill housing to date includes a narrow range of
dwelling types and higher per unit cost, due to a combination of costs related to higher land
value, demolition and/or environmental remediation, up-sizing of infrastructure capacity and/or
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higher construction costs associated with building type and structured parking. Thus, the
assumption that there will be a higher proportion of infill housing affects housing choice (both
by unit type and location) and affordability, An equitable distribution of new housing units
throughout the region (including on the edges of the UGB), is necessary both to maintain and
provide sub-regional housing/jobs balance and to achieve “livable communities,” defined in
relevant part in OAR 660-027-0010(4) as “attractive places to live and work.,”

e Goals 9, 10, and 14

The Reserves Findings have only cursory findings for Goals 9, 10, 14, and the
other statewide land use planning goals, It is apparent from these findings and the supporting
documents that Metro believes it has little or no-obligation to apply Goals 9, 10, or 14, at least in
part because the Reserves Decision does not affect or change current zoning designations. See
Metro Rec. 98-102. However, Goals 9, 10, and 14 — and the ability of Metro and the region to
meet the requirements of those goals in the future — are directly implicated by the Reserves
Decision. In the most extreme, surely Metro couldn’t argue that these goals were not violated if
it designated no urban reserves despite knowing the region would be unable to meet the demand
for urban land in the future? While the Metro is correct that the Reserves Decision may not
immediately change zoning designations, it does set the framework for future changes — or the
inability to respond to future changes —and in that way has Goal implications which must be
addressed, Thus, if the Reserves Decision is to satisfy Goals 9, 10, 14 and the statutory
counterparts, it must be able to demonstrate that the region will be able to meet those
requirements over the 50-year period.

Furthermore, Metro’s projections for Housing and employment needs are based on
Metro’s Urban Growth Report, which states it was completed to comply with certain statutory
requirements, as well as Goals 9, 10, and 14. See Metro Rec. at 626, 704."* Thus, the underlying
analysis — if not the decision itself — must comply with Goals 9, 10, and 14.

Proposed Remedy: The decision should be remanded with direction to revise the
refill rates, underbuild rates, FARs, and limitations on housing types to reflect historical norms
for residential and employment lands, and to designate additional urban reserves warranted by

such revised calculations consistent with the requirements of the urban reserve rules, and Goals
9, 10, and 14,

" The Reserves Decision uses the Urban Growth Report to project housing and employment needs for the planning
period through 2030, For all practical purposes, the Urban Growth Report is used for the period between 2030 and
2060, as almost all of the assumptions developed for the Urban Growth Report are carried through the Reserves
Residential Range Methodology and Reserves Employment Range Methodology. See Metro Rec. at 597 and 604.
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However, mindful that Metro and the region will benefit from having designated
urban reserves for its upcoming UGB decision at the end of 2010, the Coalition alternatively
recommends that the urban reserves designated in this Reserves Decision be acknowledged and
that the rural reserves portion of the decision be remanded with direction to adjust the rural
reserves designations to provide additional undesignated lands appropriate for development,
Finally, as above, such remand should require the adoption of a periodic adjustment schedule for
designating additional urban reserve if the actual refill rates, underbuild rates, and FARs are
significantly different from the assumptions Metro has' made in making the Reserves Decision.
For efficiency and consistency, we recommend that the periodic adjustment schedule be based on
the analysis prepared for Metro’s urban growth boundary decisions, with the requirement to
designate additional urban reserves triggered by a the failure to meet such projections during the
prior two urban growth boundary decisions, Such remand directions are necessary to bring the
Reserves Decision into compliance with the urban reserves rules and Goals 2, 9, 10, and 14,

Objection 4: In making the Reserves Decision, Metro failed to allocate land
needs by geographic subarea to meet long-term needs for population and employment, and as
such failed to balance urban needs as required by OAR 660-027-0005(2), failed to adequately
consider the urban reserves factors requiring sufficient development capacity for a healthy
economy and sufficient land suitable for a range of housing choices, and failed to comply with
applicable statewide planning goals. See OAR 660-027-0050(2) and (6); Goals 9, 10, and 14.

In making this objection it is important to recall that the Coalition’s primary
concern is that insufficient urban reserves and undesignated lands have been provided to meet
the region’s needs over the next 50 years. This objection is therefore focused on the need to
increase urban reserves in Washington County consistent with its subregional growth needs. It
does not argue that the 28,615 acres of urban reserves or undesignated lands should be
reallocated from Clackamas County and added to Washington County because the Coalition
believes that the overall amount of land potentially available to Clackamas County — including
the lands designated for urban reserves, the lands left undesignated, and the undeveloped lands
within the current UGB — appears to at least more closely reflect what will be needed for
Clackamas County over the next 50 years.

Explanation: The three counties that comprise the Metro region are projected to
grow at different rates, yet the Reserves Decision does not allocate land needs by geographic
area, or even allow sufficient flexibility to address such sub-regional growth rates. This failure is
discussed in the Reserves Findings, which provide great detail about the process by which
Washington County determined an urban reserves need of 34,300 acres, but ultimately only
received about 13,000 acres, but do not reconcile or otherwise explain how the decision is
justified. See Metro Rec. at 71-72.
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Washington County did undertake a growth allocation analysis, and completed
population and employment allocations, based on historic growth rates. This analysis projected
Clackamas County’s population share as 16.52%, Multnomah County’s population share as
12.90%, and Washington County’s population share as 32.38% (based on a historic UGB capture
rate of 61.8% of the seven-county PMSA population growth). See Washington County Lands
Need Estimates Memorandum dated June 2009, WashCo. Rec. The allocations related to
employment growth are: Clackamas County 19.05%; Multnomah County 30.27%; Washington
County 30.56% (based on a 79.9% county share of the PMSA employment growth). See, id.,
WashCo Rec. '

The Coalition notes that this issue also was raised specifically by the state
agencies, both in of their letters of October 14, 2009, and January 22, 2010, See Metro
Rec. 1370 and 1638, respectively. In those letters, the state agencies noted that “Metro has the
responsibility to allocate land needs by geographic area” and that “Metro and the counties need
to keep both housing equity (Goal 10) and employment (Goal 9) considerations (including the
aspirations of individual communities) in mind as well as economic and environmental justice in
determining how to distribute urban reserve areas across the region,” Joint State Agency
Comments, October 14, 2009, resubmitted January 22, 2010; Metro Rec. at 1375. Tt is not
apparent that Metro considered the above comments in reaching the Reserves Decision or that
Metro undertook such analysis on its own. Rather, Metro allocated approximately the same
number of acres of urban reserves for Washington and Clackamas Counties despite the
significant difference in population and employment growth projections for each county."

As arelated matter, the failure to allocate growth among the counties means that
the Reserves Decision failed to properly apply the first urban reserves factor, requiring that lands
designated for urban reserves can be developed in a way that makes efficient use of existing and
future infrastructure investments. See OAR 660-027-0050(1). As one example, the City of
Hillsboro has developed sophisticated infrastructure to support substantial industrial
development. Given the costs of infrastructure, and the repeated findings that communities need -
available sites to compete for economic development, additional urban reserves should have
been designated in the Hillsboro area.

Proposed Remedy: As noted elsewhere in these objections, the Coalition’s
primary concern is that the Reserves Decision fails to provide an adequate supply of land for

' As above, this argument is not directed at simply reallocating the 28,615 already designated urban reserves, but
rather at the need to increase the urban reserve acreage and undesignated acreage in Washington County to meet its
population and employment forecasts for the next 50 years, To that end, it should also be noted that Washington
County only left about 6,000 acres undesignated, whereas Clackamas County left significantly more giving
Clackamas County a margin for error,
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projected population and employment needs over the next 50 years. Thus, the Coalition does not
propose redistributing the 29,615 acres of urban reserves, but rather proposes that additional land
in Washington County be designated for urban reserves based on this unmet need in a process
that considers all relevant factors (including historic population growth, economic aspirations of
the individual communities, and housing equity). The focus of this objection is on Washington
County because the amount of urban reserves designated in Clackamas County, particularly
when considered together with the amount, location, and suitability of undesignated areas in the.
county and the amount of undeveloped land already inside the county UGB, appears to at least
more closely reflect what is likely to be needed over the 50-year reserves period. The Coalition
notes that such process is consistent with the state agencies’ recommendation. See Joint State
Agency Comments, October 14, 2009, resubmitted January 22, 2010; Metro Rec. at 1375.

However, as discussed in more detail in the Remedies discussion under
Objection 3, the Coalition recognizes there is benefit to having urban reserves available for the
upcoming UGB decision. Therefore, an alternative recommendation is to acknowledge those
urban reserves designated by the Reserves Decision (for all three counties), but remand the
decision with direction to remove rural reserve designations in Washington County such that
there is sufficient land available to accommodate possible increases to the urban reserves, or to
retain these as undesignated until they may be needed for conversion to urban reserves at a later
time.

Objection 5: The Reserves Decision fails to provide for a diversity of
employment sites necessary for a healthy economy. While the Coalition supports the effort to
address the need for large-lot industrial sites, the 3,000-acre target for large lot industrial sites is
not sufficient to meet employment land needs. Accordingly, the Reserves Decision does not
comply with OAR 660-027-0005(2), OAR 660-027-0050(2), or Goal 9.

Explanation: The urban reserve factor relating to employment lands requires a
demonstration that the land proposed for urban reserves include “sufficient development
capacity to support a heéalthy economy.” OAR 660-027-0050(2) (emphasis added). Thisisa
qualitative, not simply quantitative, requirement, requiring an assessment of capability and
suitability. Throughout the reserves decision-making process numerous parties, including cities,
the Port of Portland, the state agencies, and Coalition members, presented evidence that to have a
healthy economy — i.e., be able to attract new employers and support the growth of existing
employers — it was necessary to have enough diversity of sites to provide for varying needs (e.g.,
infrastructure; access to labor force; size; proximity to customers, suppliers, and like companies;
market choice, etc.). See, e.g., Port of Portland Letter dated October 15, 2009, Metro Rec. 1398-
1405 (outlining key criteria for the industrial lands and providing comments on proposed
reserves designations); Johnson Reid Large Lot Memo, Appendix B (reviewing Metro’s large lot
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employer analysis and offering additional considerations); Johnson Reid Employment
Memorandum Appendix C (reviewing Metro’s preliminary urban growth report for employment
land). The need for such diversity is underscored by the likelihood of significant changes in the
region’s economy over the next 50 years; even Metro assumes that there will be significant
changes with uncertain impacts on size and location of the urban land supply. See, e.g., Reserves
Findings, Metro Rec, at 24,

However, the Reserves Decision fails to account for the needed diversity of
employment sites, instead assuming a shift from production to more research and development
and administration/marketing, which have more employees per square foot and demand a higher
proportion of office space. In so doing it ignores current and future planning for economic
development, such as whether sufficient acreage exists proximate to the Port of Portland for
targeted sustainable energy systems or whether sufficient industrial acreage is available in
Washington County that is both proximate to the existing high-tech workforce and suitable for
such development (e.g., seismically stable, adequate water and power capacity). As elsewhere,
Metro’s reliance on new assumptions without an explanation of how existing sites provide the
necessary diversity is inadequate to demonstrate that it correctly applied OAR 660-027-0050(2)
to provide for a healthy economy, or OAR 660-027-0005(2) to “best achieve” urban needs. For
the same reasons, the Reserves Decision does not comply with Goal 9.

Remedy: As recommended for Objection 4, the decision should be remanded with
direction to either: (1) designate additional urban reserves to meet the full range and diversity of
employment needs, or (2) acknowledge the urban reserves designated by the Reserves Decision,
but remand the remainder to reduce the amount of rural reserves so that there are available lands
on which to meet employment needs, should Metro’s assumptions prove to be incorrect. ‘

V. Conclusion

While described in some detail under each objection, it is useful to repeat
collectively what the Coalition believes should be done, understanding that its primary concerns
are the lack of development capacity to meet employment and housing needs over the next 50
years and the lack of ability to make adjustments should Metro’s overly optimistic assumptions
prove to be in error. : '

The first p‘roposed remedy is to remand the decision with directions to correct the

identified errors, and designate additional urban reserves such that the requirement to balance the
urban and rural reserve designation in a manner that “best achieves” urban and rural needs.
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An alternative remedy is also proposed which recommends acknowledging those
urban reserves that have been designated by Metro and the three counties, but remanding the
rural reserves decision to add to the acreage of undesignated lands so that there is the ability to
make adjustments if Metro’s assumptions prove to be in error. To serve this purpose, such
additional undesignated lands will need to be appropriate for development in terms of size,
location, and characteristics, but would remain in their current resource zoning unless and until
additional need was identified. Finally, because this alternative leaves a currently inadequate
amount of urban reserves, the Coalition believes it is necessary to also require a periodic review
and adjustment period based on Metro’s current UGB expansion decisions. Specifically, as
explained in more detail in the individual objections, an increase in the amount of urban reserves
would be required if the UGB expansion studies showed that for the past two expansion periods
(i.e., every 10 years) the actual population or employment growth, or refill, underbuild and/or
FAR rates, or other key assumptions were significantly different than projected for this Reserves

Decision.
Vely truly yours, W
WO
Stark Ackerman
SA:ickm
320224 6
cc: Ms. Laura Dawson Broder
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Reterence: Objections to Adoption of Urban and Rural Reserves by Metro and
Clackamas, Multnomah, and Washington Counties
(Metro Ordinance No. 10-1238A; Clackamas County Ordinance
No. ZD0O-233; Multnomah County Ordinance No. 2010-1161;
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Dear Sir or Madam:

We represent the Coalition for a Prosperous Region (the “Coalition”), a
consortium of business and labor organizations that includes the Columbia Pacific Building
Trades Council, The Commercial Real Estate Association (NAIOP), Commercial Real Estate
Economic Coalition, Home Builders Association of Metropolitan Portland, Portland
Metropolitan Association of Realtors”, Portland Business Alliance, and Westside Economic
Alliance. The Coalition appreciates the significant effort undertaken by Metro and Clackamas,
Multnomah, and Washington Counties, participating cities, other local and state agencies, and
the public in reaching the above-referenced decision (the “Reserves Decision”)." However, the
Coalition believes there are fundamental errors in the analysis used in making the Reserves
Decision as well as failures to comply with applicable administrative rules and statewide
planning goals. These errors and failures result in a decision that not only is legally flawed, but
also fails to attain the objective of the urban and rural reserves planning process, which is to find

" Although separately adopted by each government, the decision, findings, and record are consolidated for review.
Thus, the Coalition refers to the ordinances collectively as the “Reserves Decision.” Similarly, Exhibit E of Metro
Ordinance No. 10-1238A contains the consolidated findings of the four governments, referred to herein as the
“Reserves Findings.” Finally, for ease of reference and because the objections focus on the amount of urban
reserves designated, we refer to Metro as the decision-maker.
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a balance of urban and rural reserves that “best achieves livable communities, the viability and
vitality of the agricultural and forest industries, and protection of the important natural landscape
features that define the region for its residents.” OAR 660-027-0005(2).

I. Participation

The Coalition and its member organizations participated in the urban and rural
reserves process through the submission of written and oral testimony to Metro, the counties, and
workgroups, including the Clackamas County Board of Commissioners, Clackamas County
Urban/Rural Reserves Policy Advisory Committee, Washington County Urban and Rural
Reserves Coordinating Committee, Washington County Board of Commissioners, Reserves
Steering Committee, Core 4 Committee, and Metro Council. Copies of select testimony are
attached in the Appendix of this submission.”

I1. Timely Filed

Under OAR 660-025-0140(2)(a), any objections must be filed with the
Department of Land Conservation and Development (the “Department”) within 21 days of the
date the notice of decision was mailed to participants. The Notice of Adoption of Metro Urban
Reserve Areas was mailed on June 23, 2010. These objections are being filed with the
Department on July 14, 2010, within the 21-day period allowed for appeals, with a copy to Metro
and Clackamas, Multnomah, and Washington Counties.

I11. Overview

The next 50 years are projected to bring significant changes to the Metro region,
with a near doubling of population and employment.” The objective of this reserves process is to
address the resulting needs — both urban and rural — in a manner that “best achieves livable
communities, the viability and vitality of the agricultural and forest industries, and protection of
the important natural landscape features that define the region for its residents.” OAR 660-027-
0005(2).

* The documents included in the Appendix to these objections are provided for the Department’s convenience. Each
of the documents were submitted into the records of Clackamas County, Washington County, and/or Metro, but do
not appear to have been included in the respective jurisdiction’s submittal record.

* Metro’s population and employment forecasts project the region’s population to be between 3.6 — 4.4 million in
2060, an increase of 1.4 — 2.2 million people. By 2060, it is estimated that the region will support between 1.7-2.4
million jobs, an increase of 600,000 — 1.3 million. See Metro Rec. 598, 605.
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Underlying the process created to achieve this objective is the premise that
providing more certainty about the location of development will result in more livable
communities, greater opportunities for economic investment, greater opportunities for
agricultural and timber production, and better protection of important natural features.

Predicting which lands will best serve these needs and objectives 50 years in the future, however,
is a difficult task, imprecise at best. Thus, while worthwhile, even the most rigorously-justified
technical analysis and projection is just an educated guess.

This lack of certainty as to how the region will actually grow requires balancing
the desire for certainty with a capacity for flexibility, should Metro’s assumptions and
predictions prove to be in error. This need for flexibility to adjust to changing circumstances is
particularly acute here where the reserves process does not just designate urban reserves for
future urban development; it also designates rural reserves within which future urban
development is prohibited for the next 50 years. Given this inherent uncertainty, the ability to
make adjustments is a relevant factor in deciding whether the designated amount of urban
reserves “best achieves” the desired outcome.

While the Reserves Decision leaves some land undesignated and thus available
for future consideration as additional urban reserves over the 50-year planning horizon, the
amount of designated land is far too little, and too lop-sided in allocation around the region (it is
mostly in Clackamas County, even though more growth is projected for Washington County).
As a consequence, there is little margin of error should the projections, or the assumptions on
which those projections are built, be wrong. The Reserves Findings underscore this point:

“If the region’s effort to contain urban development within the
existing UGB and these urban reserves for the next 50 years is
successful, the UGB will have accommodated an estimated 74
percent increase in population on an 11-percent increase in the area
of the UGB. No other region in the nation can demonstrate this
growth management success. Most of the borders of urban
reserves are defined by a 50-year “hard edge” of 266,954 acres
designated rural reserves * * *.”

Metro Rec. 16 (emphasis added). These conclusions bear repeating: No one else has been
successtul in what Metro is attempting to achieve. Nonetheless, the decision builds in little
margin for error due to the “hard edge” of rural reserves.

As described in the objections below, the Coalition believes that the Reserves
Decision is flawed because several of Metro’s assumptions about capacity and future
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development (both within the existing Urban Growth Boundary and urban reserves) are faulty,
the decision improperly applies the reserves factors and statewide land use planning goals, and
the decision is without an adequate factual base. OAR 660-027-0080(4). The Coalition believes
these errors should be corrected and the amount of urban reserves increased to achieve a better
balance of urban and rural reserves designations.

However, and perhaps even more importantly, the Coalition believes additional
land should be left undesignated to provide the necessary safety value for the uncertainty
inherent in this 50-year decision. Since so little urban reserve acrcage was designated relative to
projected population and employment growth, and since the assumptions relied upon to meet this
projected growth were so aggressive compared to past experience, retaining more undesignated
land will require a reduction in the amount of rural reserve. Such a reduction, however, is not
the threat to rural needs that it might at first appear to be. If Metro’s current projected land needs
are correct, the designated urban reserves will suffice, no additions will be necessary, and the
undesignated lands will protect rural needs under existing resource zoning. But if the projections
fall short of actual performance, future decision-makers will have the flexibility to look to
undesignated lands to adjust the urban reserve acreage upward to accommodate demand that
would have been met by initial urban reserves acreage if the projections were more accurate.”

The Coalition does not believe the need for additional undesignated lands to
provide flexibility is simply a policy choice. Rather, as explained in the objections below, such
flexibility is a necessity for finding a “balance” that “best achieves” urban and rural needs as
required by OAR 660-027-0050(2).

IV.  Objections

Objection 1: The Reserves Decision fails to designate sufficient urban reserves to
achieve the balance of urban and rural reserves required by OAR 660-027-0005(2).

Explanation: SB 1011 and the administrative rules adopted in OAR 660-027
recognize the competing needs of enhancing the agricultural and timber industries, promoting
community development (housing, employment, and associated services), and protecting natural
landscape features. The requirement to balance these interests is stated in OAR 660-027-
0005(2), which provides in relevant part:

“The objective of this division is a balance in the designation of
urban and rural reserves that, in its entirety, best achieves livable

* As noted earlier, most of the urban reserves border a “hard edge” of rural reserves, so without additional
undesignated acreage there is no future expansion area. Metro Rec. 16.
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communities, the viability and vitality of the agricultural and forest
industries and protection of the important natural landscape
features that define the region for its residents.”

(Emphasis added).” While the rule does not require mathematical parity in the designation of
urban and rural reserves (which would be meaningless given the divergent needs of the urban
and rural sectors), it does require that the needs of one sector do not dominate over the other.

The applicable statutes and administrative rules provide direction as to the factors
that must be considered in determining the amount, type, and characteristics of the lands to be
designated. ORS 195.141(3) (stating that certain factors “shall” be considered in the designation
of rural reserves); ORS 195.145(5) (stating that certain factors “shall” be considered in the
designation of urban reserves); see also OAR 660-027-0040(8) and (9). The required
considerations for determining and evaluating urban and rural reserves are set forth in OAR 660-
027-0050 and OAR 660-027-0060. The application of these factors and considerations,
however, cannot ignore that the totality of the decision must represent a balance between urban
and rural reserve area designations and that that balance must “best achieve” the region’s urban
and rural needs.

Such balancing tests and weighing of factors is common in land use decisions,
and numerous cases discuss the process a local government undertakes in reaching a decision.
See, e.g, City of West Linn v. LCDC, 201 Or App 419, 438, 119 P3d 285 (2005) (finding it is
reasonable to expect an explanation of how Metro arrived at a decision that an area is “better
than alternative sites” for inclusion within the UGB); Citizens Against Irresponsible Growth v.
Metro, 179 Or App 12, 17 n6, 38 P3d 956 (2002) (even where findings are not explicitly
required, there must be enough to show that the applicable criteria were applied and that the
required considerations were considered); D.S. Parklane Development, Inc. v. Metro, 35 Or
LUBA 516, 556-60, aff’d 165 Or App 1, 26, 994 P2d 1205 (2000) (describing required findings).
At a minimum, a local government must show that it has actually considered the required factors -
and applied them in making the decision. Such effort must go beyond simply /isting the factors.
Rather, the decision-maker must consider relevant information and testimony, describe how such
facts and circumstances are weighed and evaluated against the required factors, and then offer an
explanation of how it reached its decision. /d. Admittedly this can be a large task, particularly
in cases such as this one, but that fact does not obviate the need to comply with the requirements
of OAR 660-027-0080(4) to provide findings of fact and conclusions of law that the decision

> The term “livable communities” is defined to encompass the needs of the urban community, including housing,
employment, public services and infrastructure. See OAR 660-027-0010(4) (defining “livable communities” as
“communities with development patterns, public services and infrastructure that make them safe, healthy,
affordable, sustainable and attractive places to live and work™).
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complies with these reserves rules, applicable statewide planning goals and other applicable
administrative rules..

The Reserves Findings, however, do not go through this exercise, at least not with
respect to the designation of urban reserves. For example, the five-page section titled “Overall
Conclusions” in the Reserves Findings is almost exclusively devoted to a discussion of the trade-
offs and considerations related to the designation of rural reserves. See Metro Rec. at 14-19. At
no point does it describe the trade-offs or considerations of its designation of urban reserves.
Even more to the point, the Reserves Decision does not describe how it “balanced” the
designation of urban and rural reserves to “best achieve” the region’s urban and rural needs: the
rule itself'is cited only once; and the only two statements concerning balance are purely
conclusory. See Reserves Findings, Metro Rec. 2, 18, 22.

The absence of such analysis and explanation might be reasonable if this was a
case where no conflicting evidence was submitted, and where all agreed there were no
competing interests between the designation of urban and rural reserves.’ Perhaps then it could
be said — and supported — that the decision-makers were able to “balance” the urban and rural
needs without making reference to tradeoffs or explaining why they reached the decision they
did. But this is not the case here. Instead, there is considerable testimony (including reports
from Washington County), not even mentioned in the Reserves Findings, which argue that urban
needs are not met and disproportionately suffer in comparison with rural needs. See e.g., Joint
State Agency Letter dated October 14, 2009, and resubmitted January 22, 2010, Metro Rec. 1370
and 1638 (suggesting that Metro should evaluate and reconcile the differing estimates of land
needs for Washington County); Port of Portland Letter dated October 15, 2009, Metro Rec.
1322-1325 (outlining key criteria for the industrial lands and providing comments on proposed
reserves designations); NAIOP Letter dated September 4, 2009, Metro Rec. 1326-1328
(describing the economic trade-offs); Washington County Lands Need Estimates Memorandum
dated June 2009, WashCo Rec. 3011, 3586-3609 (undertaking land needs analysis and projected
aneed for 47,000 acres of urban reserves); Clackamas County Business Alliance Letter dated
September 8, 2009, ClackCo Rec. 4205 (reserves recommendations relating to urban needs);
Johnson Reid Memorandum re UGR Report dated June 15, 2009, Appendix A (the “Johnson
Reid UGR Memo”); Johnson Reid Memorandum re Large Lot Analysis dated July 13, 2009,
Appendix B (the “Johnson Reid Large Lot Memo™); Johnson Reid Memorandum re Employment
Land dated June 30, 2009, Appendix C (the “Johnson Reid Employment Memo”); Home
Builders Association of Metropolitan Portland Memorandum dated June 16, 2009, Appendix D

S For example, a case where reliable analysis showed there were 300,000 acres available; and that 240,000 acres
were needed for rural reserves and 50,000 were needed for urban reserves. Even then, however, one can imagine
trade-offs and discussion over which lands were designated for which purpose.
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(describing urban housing needs and trade-offs based on assumptions in Metro’s Urban Growth
Report); Group Mackenzie Memorandum dated October 22, 2008, Appendix E (peer review of
Metro Infrastructure Study); Coalition for a Prosperous Region Letter dated January 21, 2010,
Appendix F (testimony explaining why the proposed urban reserves were insufficient).
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