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Supreme Court
Reinstates
Measure 37

On Feb, 21, the Oregon
Supreme Court issued its opinion
in the MacPherson vs. DAS case
reversing the trial court decision
and upholding Measure 37 as
constitutional.

Measure 37 claims against the
state have been on hold since the
trial court ruled last October that
the measure was unconstitutional.

The Supreme Court decision
will not take effect until the
trial court issues a judgment
on remand. Until then, the
State of Oregon will not accept
any new claims for filing, and
will not issue any reports or
orders on claims it received
prior to the trial court judg-
ment.

On the date the Marion County
Circuit Court enters its judgment
on remand, the suspension of the
measure that was imposed by the
trial court will be lifted. The entry
of the judgment will have follow-
ing effects on new and previously
filed claims, as of the date of the
judgment:

New Claims. New claims may
be filed on or after the date of the
judgment (not before). All claims
that are based on state land use
regulations must be filed with the
Department of Administrative
Services. For instructions on
filing a claim with the state,
please visite the Web at: http://
www.oregon.gov/DAS/SSD/
Risk/M37.shtml.

Oregon Task Force on
Land Use Planning in place

Lane Shetterly
Director

On Jan. 26, Governor Ted Kulongoski,
Speaker of the House Karen Minnis and
Senate President Peter Courtney an-
nounced the appointment of the 10-
member Oregon Task Force on Land Use
Planning, whose mission is to chart the
future of the state’s land use planning
system.

Commonly referred to as the ‘Big
Look,’ the task force was created under
Senate Bill 82, which calls for a broad
review of the state land use planning
program and recommendations for any
needed changes to land-use policy.

The bill required members of the task
force to be appointed jointly by the
Governor, Senate President and Speaker
and that task force members be
“knowledgeable about Oregon’s land use
system and … familiar with Oregon’s
economic and employment base.”

Specifically, the task force is charged
with studying and making
recommendations on the:

(a) Effectiveness of Oregon’s land use
planning program in meeting the current
and future needs of Oregonians in all
parts of the state;

(b) Respective roles and
responsibilities of state and local
governments in land use planning; and

(c) Land use issues specific to areas
inside and outside urban growth
boundaries and the interface between
areas inside and outside urban growth
boundaries.

In a press release issued with the
appointments, the Governor said: “This
Task Force will begin the process of
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bringing Oregonians back into touch
with their land use planning system.”

Senate President Peter Courtney
expressed his confidence in the panel,
saying: “We have selected 10 extremely
knowledgeable, capable individuals to
help us review and reshape Oregon’s
legendary land use system so it can
better meet Oregon’s future needs.”

House Speaker Minnis said: “The ‘Big
Look’ committee is an opportunity to
examine Oregon’s unique land use
system and assess what has worked,
what hasn’t, and how to improve our
system while protecting citizens’
property rights.”

Members of the Task Force include:
• Ken Bailey: Vice President and
Shareholder in Orchard View Farms, Inc.
in The Dalles.
• David Bragdon: Metro Council’s first
regionally elected President.
• Steve Clark: President of the Portland
Tribune newspaper and President and
Publisher of Community Newspapers in
the Portland area.

Director’s Message

(See ‘Task Force’ on Page 3)
(See ‘Measure 37’ on Page 5)

http://www.oregon.gov/DAS/SSD/Risk/M37.shtml
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LCDC adopts rules to assist
farm stands, destination resorts

At its regular meeting in February, the
Land Conservation and Development
Commission (LCDC) adopted changes to
assist farm stands and destination
resorts.

Following are summaries of those
decisions, along with updates of the
ongoing rulemaking concerning the
Transportation Planning Rule, Periodic
Review and Unincorporated Communities.

Destination Resort Requirements
LCDC amended Statewide Planning

Goal 8 (Recreational Needs) in response
to 2003 and 2005 amendments to state
laws regarding “destination resorts.”

The goal amendments do not provide
new policy or requirements. Instead, they
simply conform the goal to amended
statutory requirements.

The Goal amendments took effect on
Feb. 10, 2006. The amended provisions
apply to new resorts approved after the
amended laws took affect.

In general, Goal 8 allows, but does not
require, counties to approve destination
resorts.

LCDC first amended Goal 8 in 1984 to
allow “Destination Resorts” outside
urban growth boundaries, in response to
a recommendation by the 1982 Governor’s
Task Force on Land Use Planning.

Destination resorts are allowed in
certain areas zoned for farm or forest use,
provided they meet siting requirements
included in Goal 8.

In 1987, these requirements were put
into state law, along with additional
requirements to assure that destination
resorts include permanent overnight
accommodations such as hotel or motel
rooms, cabins, and time-share units, in
addition to permanent residential
dwellings.

In 2003, the legislature relaxed some of
the statutory requirements for overnight
lodging in destination resorts, but only
for resorts east of the Cascade Range.
The 2003 legislation also allowed counties
in eastern and central Oregon to amend
destination resort maps at times other
than the mandatory periodic review of
county land use plans.

The 2005 legislation extended the 2003
authorization to all counties statewide, in (See ‘LCDC’ on Page 5)
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recognition of other amendments to state
law that have eliminated mandatory
periodic review for counties. However,
counties may not amend destination
resort maps more frequently than once
every 30 months.

For more information about the goal
amendments, contact Bob Rindy at 503-
373-0050 x229, or via email at:
bob.rindy@state.or.us.

For general information regarding
destination resorts, contact Doug White
(Bend) at 541-318-8193, or via email at:
doug.white@state.or.us.

Farm Stands Given More Flexibility
LCDC adopted administrative rule

amendments designed to increase the
ability of farmers to market Oregon farm
products at farm stands.

The amendments do two things:
Clarify that processed crops and

livestock grown on the farm operation or
from the local agricultural area may be
sold at farm stands along with fresh farm
products and their sales are not subject to
the limits applied to “retail items,” and

Clarify that farm products from
throughout Oregon may be sold.

Current state law allows farm stands in
exclusive farm use (EFU) zones but some
of its provisions are vague. The purpose
of the new rule is to make clear that
processed Oregon farm products are not
included within the 25 percent limitation
applied to “retail incidental items,” which
can also be sold at farm stands.

The change allows the farm operator to
sell a wider range of farm products and
lessen the enforcement burden on
counties.

The type of “processed crops and
livestock” covered by the rule includes
jams, syrups, apple cider, animal products
and other similar farm crops and livestock
that have been processed and converted
into another product and is not intended
to include prepared food items.

The new rule also clarifies where the
farm products sold can come from. Farm
stands should facilitate and encourage
the sale of Oregon farm products. Farm
products are now part of a global market

mailto:sarah.watson@state.or.us
mailto:cliff.voliva@state.or.us
mailto:doug.white@state.or.us
mailto:bob.rindy@state.or.us


Calendar of Events

March 2, 2006
Planners’ network meeting

Douglas County Library
Roseburg

March 3, 2006
Oregon Task Force on

Land Use Planning
State Capitol

Salem

March 22-24, 2006
LCDC meeting
Hotel Oregon
McMinnville

Arpil 20, 2006
CIAC meeting

Agriculture Building
Salem

May 3-5, 2006
LCDC meeting

Douglas County Library
Roseburg*

June 8, 2006
CIAC meeting

Agriculture Building
Salem

June 28-30, 2006*
LCDC meeting

TBA
Pendleton

August 9-11, 2006
LCDC meeting

Florence Events Center
Florence*

August 17, 2006
CIAC meeting

Agriculture Building
Salem

* Denotes change from last issue

DLCD Contact info

Contact information for everyone
in the department can be found on

the DLCD website at:
http://www.oregon.gov/LCD/
contact_us_directory.shtml

Governor Ted Kulongoski reappointed
Dennis Derby and Tim Josi to a second
term on the Land Conservation and
Development Commission in late January.

Both will continue service on LCDC
through the end of 2009.

Josi, in his seventh year as a
Tillamook County Commissioner, served
as President of the Association of
Oregon Counties in 2005.

Some of Josi’s other professional and
civic activities include:
• The Oregon legislature;
• Bay City Planning Commission;
• Port of Garibaldi Commission; and
• Director of Tillamook PUD.

Josi is a graduate of Oregon State
University.

He and his wife, Cary, have a son
(Christopher) and daughter (Cecilia).

Derby has been a homebuilder and
residential land developer for 28 years.

Derby is also part-owner of Castia
Stone, Inc. (a stone veneer manufacturer
in Portland). His other professional and
civic activities include:
• Oregon Building Codes Board (six
years);

Commissioners Derby, Josi
reappointed to second term
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• Jill S. Gelineau: A litigator who
represents landowners in condemnation
and land use.
• Judie Hammerstad: Mayor of Lake
Oswego and former Clackamas County
Commissioner and state legislator.
• Wes Hare: Albany City Manager.
• Cameron Krauss: General Counsel for
Swanson Group, Inc., a forest products
company in Glendale.
• Gretchen Palmer: Secretary/Treasurer
for Palmer Homes in Bend.
• Mike Thorne: A Pendleton rancher.
Mike is the former Executive Director of
the Port of Portland and a former state
legislator.
• Nikki Whitty: Coos County
Commissioner.

Staff from the Department of Land
Conservation and Development will
support the task force, which is required
to provide a status report to the
legislature and Governor by 2007, and a

TASK FORCE
(Continued from Page 1)

final report and recommendations to the
legislature and Governor no later than
February 1, 2009.

The first meeting of the task force will
be Friday, March 3, 2006, at the State
Capitol.

We are excited to have the
responsibility and opportunity to work
with the task force in its critical work in
reviewing Oregon’s land use program.
Please check for regular updates on the
work of the task force on our website at:
http://www.oregon.gov/LCD/
30_year_review.shtml. The Governor has
directed the task force to actively engage
the public; I encourage you to stay tuned
and get involved.

To sign up for free email alerts for
meeting notices, agendas and other
updates of the task force, please fill out
an online form here:
http://listsmart.osl.state.or.us/mailman/
admin/sb82_task_force

• Chair, Portland’s Eastbank Task Force;
• National Association of Homebuilders’
Land Development Committee;
• National Association of Homebuilders’
Environmental Committee;
• Oregon Homebuilders’ Assn. President;
• Portland Homebuilders’ Assn. President;
• Tigard Rotary Club President;
• Current Board Member of Three
Rivers Land Conservancy; and
• Current Board Member of HOST
(Home Ownership a Street at a Time), a
local non-profit builder of homes for low
income buyers.

Derby has two degrees from Portland
State University: a B.S. in Business
Administration and an MBA.

http://www.oregon.gov/LCD/30_year_review.shtml
http://listsmart.osl.state.or.us/mailman/admin/sb82_task_force
http://www.oregon.gov/LCD/contact_us.shtml


DLCD’s Website

Most Popular Pages
* Goals:
http://www.oregon.gov/LCD/
goals.shtml

* Measure 37 Information:
http://www.oregon.gov/LCD/
measure37.shtml

* Public Meetings:
http://www.oregon.gov/LCD/
meetings.shtml

* About Us:
http://www.oregon.gov/LCD/
about_us.shtml

* 30-Year Review of Land Use
Planning:
http://www.oregon.gov/LCD/
30_year_review.shtml

* Administrative Rules:
http://www.oregon.gov/LCD/
adminrules.shtml

* Contact Us:
http://www.oregon.gov/LCD/
contact_us.shtml

New Publications
* PowerPoint of Natural Hazards
Program (as presented to LCDC on
Feb. 1, 2006):
http://www.oregon.gov/LCD/HAZ/
docs/general/
natural_hazards_program_020106.pdf

For a list of DLCD’s online
publications, please go to:
http://www.oregon.gov/LCD/
publications.shtml

FREE EMAIL SERVICES!
For a list of DLCD’s five free email
services – including the new email
alert of the Oregon Task Force on
Land Use Planning – please go to:
http://www.oregon.gov/LCD/
newsevents.shtml#Free_E_Mail_Services
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Bob Rindy
Policy Analyst

State law requires the Land
Conservation and Development
Commission to adopt “statewide land use
policies,” including statewide goals and
administrative rules necessary to carry
out Oregon’s land use program.

It has long been the practice of LCDC
to consider and approve a “policy
agenda” – a list of the Commission’s
policy and rulemaking initiatives – at the
beginning of each biennium.

LCDC considered public testimony on
Sept. 13 and 29, 2005, and again on Feb. 2,
2006, suggesting a range of ideas for
improving state land use policies and
rules.

These ideas – more than two dozen –
were outlined in a department report and
included proposals to amend statewide
goals or rules, and to participate in
committees or discussion groups
examining statewide land use policies.

In general, the ideas were aimed at
streamlining and clarifying state land use
procedures, encouraging economic
development, and responding to recent
legislation or court opinions.

In September, LCDC tentatively
approved a policy agenda that included
rulemaking, goal amendments, public
“forums” to discuss land use issues, and
other policy projects.

On Feb. 2, 2006, LCDC received a
progress report and heard additional
public testimony about the agenda. The
Commission scheduled this discussion to
decide whether the department can
support additional policy projects, based
on the anticipated department workload
responding to Measure 37 and the
Oregon Task Force on Land Use Planning
(SB 82).

At the conclusion of the hearing,
LCDC revised its policy agenda to add
additional rulemaking projects and
studies.

The additional rulemaking authorized
by LCDC includes:

Proposed new rules (OAR 660,
division 24) regarding population
projections for the urban growth
boundary expansion process;

LCDC revises policy agenda
for the 2005-07 biennium

Minor revision of the state parks
planning rules (OAR 660, division 34) to
clarify that certain park uses are allowed
in state parks without an exception to
farm and forest requirements; and

Revisions to agricultural lands rules
(OAR 660, division 033) to resolve issues
concerning the federal Religious Land
Use and Institutional Persons Act
(RLUIPA).

LCDC also asked the department to
work with local governments and Metro
to explore concerns and possible changes
to LCDC rules regarding urban reserves
(OAR 660, division 22) and subregional
analysis (OAR 660, division 26).

All projects on the policy agenda are
summarized on the department’s web site
at: http://www.oregon.gov/LCD/
lcdc.shtml#2005_07_Policy_Agenda

It is notable that this biennium’s policy
agenda is fairly modest compared to past
agendas, especially with respect to
rulemaking, for two reasons:
First, LCDC anticipates major land use
policy discussions this biennium from the
Oregon Task Force on Land Use Planning
(see Page 1 article in this newsletter).

Second, the majority of department
staff had been diverted to processing
Ballot Measure 37 claims until recent
court action suspended work on the
measure.

While the constitutionality of the
measure is still under consideration by
the Oregon Supreme Court, if the court
should reinstate the measure, adequate
department staff would not be available to
support major policy and rule projects.

For more information about the policy
agenda, contact Bob Rindy at 503-373-
0050, x229, or via email at:
bob.rindy@state.or.us.

DLCD will host a Planners’ Network
Meeting on Thursday, March 2.

The meeting will be from 9:30 a.m.-3:30
p.m. in the Douglas County Library (Ford
Community Room) in Roseburg.

For more information, please contact
Jan DeVito at 503-373-0050 x318.

Next Planners’ Network
Meeting is March 2

http://www.oregon.gov/LCD/goals.shtml
http://www.oregon.gov/LCD/measure37.shtml
http://www.oregon.gov/LCD/meetings.shtml
http://www.oregon.gov/LCD/about_us.shtml
http://www.oregon.gov/LCD/30_year_review.shtml
http://www.oregon.gov/LCD/adminrules.shtml
http://www.oregon.gov/LCD/contact_us.shtml
http://www.oregon.gov/LCD/lcdc.shtml#2005_07_Policy_Agenda
http://www.oregon.gov/LCD/HAZ/docs/general/natural_hazards_program_020106.pdf
http://www.oregon.gov/LCD/publications.shtml
http://www.oregon.gov/LCD/newsevents.shtml#Free_E_Mail_Services
mailto:bob.rindy@state.or.us
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and people today view Oregon products
as being “local.”

Farm crops and livestock are marketed
throughout Oregon, with west side farm
stands regularly selling Hermiston
watermelons and Walla Walla onions from
eastern Oregon and visa versa.

Limiting farm stand sales to only crops
and livestock from the immediate vicinity
of the farm stand is contrary to the intent
of the farm use provisions in state law.

The rule will also allow for the sale of
farm crops and livestock not subject to
the 25 percent limitation at farm stands
from those counties adjacent to Oregon in
Washington, Idaho, Nevada and
California. Farm crops and livestock from
Southern California – avocados from San
Diego County or other non adjacent
counties – can still be sold, but only as
“retail incidental items” subject to the 25
percent limitation of gross annual sales.

Support for the new rule came from the
Oregon Farm Bureau, farm stand
operators, county planners and 1000
Friends of Oregon.

For more information on the farm stand
revisions, please contact Ron Eber at 503-
373-0050 x247, or via email at:
ron.eber@state.or.us.

Periodic Review,
Unincorporated Communities

Due to changes in the periodic review
statute in House Bill 3310 (2005), DLCD
has prepared amendments to the
administrative rule (OAR 660, Division
25). LCDC held the initial hearing on these
amendments at its February meeting, and
have continued the matter to the March
meeting.

The amendments address: which local
governments are required to complete
periodic review and how often, subjects
addressed, appeals of work programs, and
who has jurisdiction on appeals. Related
amendments to the Unincorporated
Communities rule (OAR 660, Division 22)
are also proposed.

DLCD has also proposed
“housekeeping” amendments to make the
periodic review rules and the process
more user-friendly. These revisions
include several editorial changes and
reorganization of rules regarding LCDC
hearing procedures and consequences for
overdue tasks.

Substantive amendments proposed
that are not related to HB 3310 include
changes to the rules related to: the time
allowed to prepare a work program, who
may appeal a director approval of a task,
local notice of task adoption, and
submittal of subtasks.

Draft amendments are available on
DLCD’s website at:
http://www.oregon.gov/lcd/
rulemaking.shtml.

Comments are due to Rob Hallyburton
at DLCD by March 1. He can be reached
at 503-373-0050 x239, or via email at:
rob.hallyburton@state.or.us.

LCDC Continues Work on
Proposed TPR Amendments

LCDC received testimony on proposed
amendments to the Transportation
Planning Rule (TPR). Based on the
testimony, the Commission asked for
additional work on several of the
proposed amendments.

The Commission asked the Joint
subcommittee of LCDC and the Oregon
Transportation Commission (OTC) that
guided work on the proposed
amendments meet to discuss implications
of a recent Court of Appeals decision
affecting goal exceptions for new
roadways on rural lands.

The Commission asked that the joint
subcommittee advise whether or not

Claims filed before October 25,
2005, but not acted on. The state will
resume processing claims that had
been filed, but that had not been acted
on, prior to the entry of the trial court
judgment on October 25, 2005. As to
those claims, the period from October
25, 2005 until the entry of the trial
court judgment will not be counted as
part of the 180-day period for acting
on state claims. For example, if a claim
was at the 150th day of the 180-day
period on October 25, 2005, the day
the Marion County Circuit Court enters
its judgment will be counted again as
the 150th day for that claim, and the
time period for processing the claim
will resume as of that date. Claims
filed prior to October 25, 2005 do

MEASURE 37
(Continued from Page 1)

further rule amendments should be
considered at this time. At issue in the
case are “thresholds” that local
governments may use to decide whether
non-exception alternatives are reasonable
or unreasonable.

The Commission also directed DLCD
staff to consider whether further changes
to the proposed amendments should be
made in three other areas:

Adoption of a “safe harbor” for 28-
foot wide streets to meet the TPR
requirement for skinny streets. The
Commission received testimony from
several local governments opposing the
proposed amendments.

Whether the TPR purpose statement
should include additional emphasis on
the importance of planning for compact
mixed use development, as well as
integrated planning for land use and
transportation.

Whether the term “centers” should be
more clearly defined.

The department expects that proposed
amendments will be scheduled for review
and possible adoption at LCDC’s May 3-5
meeting in Roseburg.

For further information about the
proposed amendments, please contact
Bob Cortright at 503-373-0050 x241, or via
email at bob.cortright@state.or.us, or visit
the DLCD website at: http://
www.oregon.gov/LCD/transplan.shtml.

not need to be re-filed.
Claims filed after October 25,

2005. If you filed a claim with the state
after October 25, 2005, that claim
should have been returned to you, and
you will need to refile it with the
Department of Administrative Services.

Claims where final orders had
already been granted. Any orders
issued by the state that allowed a
Measure 37 claim and decided to not
apply (to waive) a land use regulation
prior to October 25, 2005, will be valid
and enforceable according to their
terms.

For further information on filing a
claim under Measure 37,  please visite
the Web at: http://www.oregon.gov/
DAS/SSD/Risk/M37.shtml.

http://www.oregon.gov/LCD/rulemaking.shtml
http://www.oregon.gov/LCD/transplan.shtml
http://www.oregon.gov/DAS/SSD/Risk/M37.shtml
mailto:ron.eber@state.or.us
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