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Monday, May 17, 1999

SLAPP in the Senate

Last week the Oregon House over-
whelmingly approved HB 2805,
which protects participants in land-
use hearings against frivolous law-
suits intended to shut them up.

The legislation would protect citi-

zens from so-called “Strategic Law-

suits Against Public Participation”
or SLAPPs. A few such lawsuits
have been filed in Oregon against
people who spoke up in the public
land-use process against certain de-
velopment proposals. Even though
such lawsuits usually are eventually
dismissed, the idea is to cause oppo-
nents to incur legal fees and other
aggravation so that others will not
try the same thing.

The vote was 49-8 in favor of the
bill, and we're pleased to report that
all of the mid-valley’s members of
the Housc were among those who
voted yes,

But that is only half the battle.
- The supporters say they fear that an
attempt will be made in the Senate

Judiciary Committee to bury the bill.

This should not be allowed to hap-

pen. The bill does no damage and
costs no one a dime. Before it
cleared the House it was fixed so
that it does not protect willful lies
that people might utter in the land-
use process. It protects only those
people who sincerely take part and
voice their opinions.

Oregon's process of public hear-
ings on major questions of land use
and zoning would be destroyed if citi-
zens had to fear that someone could
haul them into court if they opened
their mouths.

Sen. Neil Bryant of Bend is the
chairman of the Senate Judiciary
Committee. He is a fair legislator,
and we're confident that he will give
the SLAPP bill a fair hearing and
won't allow it to be killed. (hh)

B You can reach D-H Editor Hasso
Hering or leave a voice message at
812-6097. You may also listen to Her-
ing’s commentary at 6:45 a.m. and
5:45 p.m. weekdays on KGAL radio
(AM 1580).
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Jpinion

Lawmakers should pass
anti-SLAPP bill handily

Developers' tactics to stifle public
comment are un-Amenican.

Free speech and democracy go
hand-in-hand. Without one, Ameri-
cans cannot have the other.

So when powerful interests start
using lawsuits to stifle Oregonians’
public comments, citizens should be
worried.

Fortunately, the 1999 Legislature
has the opportunity to reassert citi-
zens’ rights to publicly comment
about land-use matters and other gov-
ernment issues w1thout fear of legal-
ized intimidation.

Lawmakers should approve House

Bill 2805, which would dissuade people -

from ﬁlmg so-called SLAPP suits —
strategic lawsuits agamst public par-
ticipation.

Such lawsuits are a growmg phe-
nomenon across the United States as
people sue — or stifle public comment
simply by threatening to sue — for
- comments made about them in regard
to land-use, school curriculum, con-
sumer protection or other issues.

Certainly, people should have the
right to seek legal redress for actual
slander. But SLAPP suits are silenc-
ing tactics filed under the guise of
“defamation of character.”

The danger with SLAPP suits is that
citizens, afraid of being sued by a pow-
erful group or individual, won’t speak
out before city councils, planmng com-
missions or school boards on zoning
issues, the effects of growth on school
enrollment and other contentious
issues.

Jeffrey Lamb of Philomath, chair-
man of Oregon Communities for a
Voice in Annexations and a leading
advocate of HB 2805, says that defend-
ing against such a lawsuit can take 18
months and cost $10,000 to $30,000.

Under current law, people filing
those lawsuits achieve their aims no
matter what the final court decision is.
Even the threat of a lawsuit may be
enough to silence their critics long
enough for them to get their way with
the governing body.

HB 2805 would change that while
not eroding Oregonians’ right to sue
over legitimate issues.

The measure says that people could
not be sued for factual, relevant state-

‘ments made about an issue during a
public hearing or other proceeding

conducted by a. government body.

- Someone filing such a lawsuit could be
" be liable for punitive damages as well

as for the defendant’s legal fees.

Under a proposed amendment to
the measure, a person still could be
sued for making.a knowingly false
statement.

It’s also important that Judges be
able to quickly dismiss such frivolous
suits.

The House Judiciary-Civil Law
Committee should fine-tune and
endorse the measure this week, send-
ing it to the full House for a vote.

Oregon has a strong tradition of
public involvement in government
affairs. It’s time for Oregon to follow
the lead of several other states and
end the threat of being sued merely
for voicing legitimate opinions on pub-
lic policy issues.
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EDITORIALS

SLLAPP protection
should become law

t every turn Oregon formally in-

vites citizens to take part in
land-use decisions. What Oregon
doesn’t tell them is that citizens who
make use of the invitation may
open themselves to lawsuits by peo-
ple whose interest they adversely af-
fect,

“Strategic lawsuits against public
participation™ or SLAPPs have been
used in other states against people
who testified or petitioned against
certain developments they did not
like. According to the Oregon

| League of Women Voters and the Di-

vision of Land Conservation and De-
velopment, similar suits have been
brought or threatened in Oregon as
well,

liouse Bill 2803 would safeguard

Oregon citizens’ right to take part in
such ings without fear of get-

- ting sued. The bill is pending in the

civil Judiciary Committee headed by
Lane Shetterly, R-Dallas. The bill's
supporters say that if it does not get

| action or another hearing before the

end of the month, the bill is dead.

There is good news: Shetterly
said Friday his committee would
hold a work session on the bill this
week. He says it has the votes to
clear the committee.

The bill has been amended to
make it clear that people would still

. be liable if they knowingly make

false defamatory statements in
their public opposition to whatever
developrnent they oppose. This re-

moves the objection by opponents

that the bill as
cense to lie,”

In the end, most such lawsuits are

dismissed. But

purpose nevertheless. Their purpose
is to cause objectors aggravation —
depositions, time lost, worry — and
cost them money in attorney fecs.
So even if they-lose in court, the
people bringing those suits have
won. They have discouraged others

from speaking

When this happens the people of
Oregon lose. They are pressured into
forfeiting their right to speak out on
matters affecting their communities.

And the public

Prived of an open process when
land-use matters are to be decided.

If somebody plans a factory in
your neighborhood and you go to the
hearing and object to the permit on
the grounds that the traffic would
hurt the neighborhood, you should

not have to do

slapped down by being sued.

It is getting late in the legislative
session. The bill-handling traffic is

about to get so

have a hard time keeping up. This

bill should not

It should be among those that pass,

If Oregon wants citizens to take
part in land-use matters in a forth-

right and open

has an obligation to protect them
from unwarranted threats. (hly)

written was a “li-

they achieve their

up.

as a whole is de-

so in fear of being

heavy that people
be lost in the shuffle.

way, the Legislature
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SLLA PP suits

Oregon should slap back

you want is to file a lawsuit you

know you're going to lose. That
sounds backward, but the technique
has been used with success across the
country, cspecially by developers and
others who wish to silence c¢ritics of
their land use proposals.

The plaintiff files a suit against an
individual or organization. usually
charging defamation based on tesij.
wmony the defendant has given at a
public hearing. Ultimately, most of
these suits are decided in favor of the
defendants. But that can take several
years and can run up a substantial
legal bill for the defendant. The effect
is to intimidate the target and by ex-
ample to discourage others from tak-
ing up the cause,

A cover story on this phenomenoun
in the September 1996 ABA (American
Bar Association) Jownal said, “... in-
creasingly, Americans who speak out
in opposition to private development
plans before local zoning boards, testi-
fy at school board meetings or circu-
late petitions to their elected officials
are finding themselves in court, de-
fending themselves against lawsults
by developers, landowners and even
.government officials claiming to have
been defamed or otherwise injured by
public comment.”

These are known as SLAPP suits,
an acronym for “strategic lawsuits
against public participation.” coined
by Unlversity of Denver law profes-
sors Penelope Canan and George
Pring, who have done cxtensive re-
search and written a book on the
subject.

This is not a large problem in Ore-
gon — yet. But some SLAPP suits
have been filed and others have been
threatened, typically in land use dis-
putes. The Citizen Involvement

Somctimcs the way to get what

Advisary Committee of the Land Con-
servation and Development Commis-
sion undertook a study of the subject
last year and concluded that there is a
need to inhibit this type of legal ac-
tion.

A Justice Department research pa-
per done for the committee said: “The
essence of a SLAPP suit is the trans-
formation of a debate over public poli-
cy — including such local issues as
Zoning., wetlands preservation, school
curriculum or consumer protection —
into a private legal dispute, A SLLAPP
suit moves a political, policy dispute
into the courtroom, where the pariy
speaking out on the issue must defend
her actions.”

The committee persuaded the com-
mission to draft legislation to mini-
mize the opportunity for SLAPP suits
in Oregon. This has been introduced
as House Bill 2805. But timc Is draw-
ing short for it to receive any
attention.

The bill would grant civil immuni-
ty to any statements made “in the
course of participating in an adminis-
trative, quasi-judicial or legislative
proceeding conducted by a public
body.” 1t would also direct courts to
award attorneys’ fces and other costs
to any defendant who prevails in a
lawsuit by reason of this immunity.

Oregon would not be the tirst state
to adopt such balance-righting legisla-
tion. Ten states have done so in re-
cent years, including California and
Washington.

SLAPP suits are inhcrently an
abuse of the legal system. A state that
tries so hard to promote citizen in-
volvement in governmental decision
making should be anxious to mini-
mize the use of these involvement-
discouraging tlactics.
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Protecting citizen participation

regon takes pride in its

level of citizen participa-

tion in government deci-

sions. But here, as in other
places across the country, dubious
lawsuits threaten to chill that partici-
pation.

Called SLAPP, for “Strategic Law-
suits Against Public Participation,”
they haul citizens who speak out on
things such as land-use issues into
court on defamation or similar
charges. The citizens are forced to
spend time and money to defend
themselves, even though many of the
suits are thrown out.

The Legislature is considering a
law, House Bill 2805, that would dis-
courage such suits by granting people
immunity for statements made as part
of a decision-making proceeding by a
public body. Nine other states have
passed them.

These lawsuits are an abuse of the

legal process, and it’s unfortunate
that the problem apparently hasn’t
been solved there.

Writing a public-process privilege
into the law seems like the difficult
path to take. Oregon legislators are
not exactly champions of free speech
and it makes us nervous whenever
they poke their noses into the topic.

The only other reasonable approach
is for the legal profession itself to im-
pose some ethical standards aimed at
curbing these gratuitious attacks on
free expression. But there seems to be
little interest in that.

That leaves the lawmakers. And
pursuing an end to SLAPP suits, one
way or the other, is worth doing. In
the end, after all, citizens who bother
to walk through the doors of city hall
with something legitimate to say
shouldn’t be kicked through the doors
of a courtroom for saying it.
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~ Slapping at SLAPP

Legislature should strengthen protection against
lawsuits for witnesses at public hearings

he Oregon House Judiciary
Committee on civil law has
" taken a needed step to keep

- people who voice their
opinions before a public body from
being slapped around.

The committee has approved and
sent to the House floor House Bill 2805,
which is aimed at countering what are
called in the legal trade strategic
lawsuits against public participation —
or SLAPP, for short. These defamation
suits by well-financed interests are
designed to intimidate or punish
citizens who speak against them at
public hearings, such as on land-use
applications.

Even citizens who ultimately win a

~ spurious suit may face a heavy cost in

~

defending themselves.

HB2805, sponsored Wy Rep. Kurt
Schrader, D-Canby, would grant
immunity from lawsuits to people
participating in proceedings
conducted by public bodies, except for
statements they know be false and that
are not material to the issues being
considered. It also would require
courts to expedite motions for

summary judgment by defendants
asserting this immunity.

The bill also provides for courts to
award attorney fees, other costs and
even punitive damages to defendants
winning a suit under the immunity
provision. This is necessary to
discourage the SLAPP-style
harassment. ‘

The measure gives needed
protection for good-faith comments
while still discouraging spurious claims
— such as about an applicant’s
personal affairs — that have nothing to
do with the matter at hand — that a
witness knows to be untrue. That
provides a sensible balance between
good-faith comment and unfounded
accusation.

The Legislature should approve this
reasonable extension of immunity that
the law already provides witnesses
before its own committees. The best

- public policy decisions are those made

with the fullest possible public input.
People who are — as Schrader puts it

— “just trying to give their two cents’

worth” shouldn’'t have to spend

thousands of dollars defending
themselves from somebody who
doesn’tlike what they say.
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Slap down bogus
attempts to
muzzle citizens

THE ISSUE: State officials are concerned about
lawsuits that intimidate citizens from speaking out
in land-use cases.

WE SAY: Protect citizens with appropriate legisla-
tion, but also be cautious to keep peorle responsi-
ble for what they say.

Good government in a representative democ-
racy requires that citizens be able to speak their
minds and ask their elected officials to help
them.

1at’s why SLAPPs are drawing more con-
¢. 1in Oregon. The acronym stands for strate-
gic lawsuit against public participation. These
happen when citizens speak out about such
* issues as land developments or environmental
regulations and are sued by the developers or
companies affected by the rules.

The main purpose of such suits is to intimi-
date the individuals — and other citizens —
from continuing to speak out.

The suits often seek huge sums — one nation-
al study found the average claim was $9 million.
Even the threat of such a lawsuit can silence
someone who, although convinced her views are
right and can win in court, feels overwhelmed by
the prospect of legal fees and years of litigation.
A threat to sue one leader against a zoning
change might frighten dozens of neighbors into
silence as well.

At least nine states have adopted laws to pro-
tect citizens from SLAPPs.

Oregon’s Department of Land Conservation
and Development is focusing on the issue after
reports about SLAPPs in this state. An advisory
c~mmittee has been taking testimony, and the

ney’s staff has submitted proposed legisla-
L. ... Gov. John Kitzhaber is expected to decide
in July whether to sponsor it; if his administra-
tion doesn't, citizen groups are likely to recruit
legislators to file a bill.

OPINION

Before the Legislature acts, a few key ques-
tions need to be answered:

B How widespread are SLAPPs in Oregon? So
far, there is anecdotal evidence. Stories are cir-
culated about suits in locations ranging from
Banks and Newberg to Yachats and Florence.
Getting complete data can help prove the need
for the legislation and guide the kinds of provi-
sions it includes. '

B What ways can be used to control SLAPPs?
The draft legislation would give individuals
power to ask a judge to quickly dismiss a
SLAPP suit and to file a counter-suit. Are other
methods available, such as sterner action
against frivolous lawsuits of all types? More
important, what else can be done to prevent
these threats rather than simply bolstering
defenses after suits are filed?

B How can there be a proper balance of rights
for all sides in these disputes? Citizens’ rights to
speak out have to be weighed against the dam-
age of slander or other attacks on developers, for
example. .

That’s a major concern with the draft legisla-
tion. It appears to give absolute immunity to cit-
izens who speak to government bodies.

That sounds like a great protection of First
Amendment rights — until one remembers that
emotional disputes can prompt wild accusations.
One man’s SLAPP can be another man’s legiti-
mate defense of his reputation and livelihood.

" The problem is illustrated by the mean-spirited

“flames” that sometimes circulate on the Inter-
net. Our laws shouldn’t excuse someone from
being held responsible for malicious lies and
speculative attacks no matter who the target is.

There’s enough concern about SLAPPs to
expect Oregon lawmakers to tackle the issue
next year. It’s important that any legislation
they adopt will safeguard citizens’ right to speak
out but still hold them responsible for what they
say.
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public hearing to oppose a new
development on your street, only to
be sued by the developer? 1t hasn’t
happened yet in the mid-valley, but
outspoken opponents ‘of some pro-
jects have been sued or threatened
with lawsuits elsewhere in Oregon.
That is wrong and should be kept
from happening again.

They call the tactic SLAPP, for
“strategic lawsuit against public
partic{pation." It is aptly named.

Even if such actions are eventual-
ly dismissed as groundless, their
targets face aggravation and legal
bills. Worse, the mere threat of such
a suit may cause people never to
speak up at all.

Oregon has cause to protect its
residents from such harassment."
The 1998 Legislature may be asked
to passa bill To that effect. The

-

/P}otegcoé us from SLAPPs

Hdw would you like to go to a

Land Conservation and Development
Commuission was considering mak-
ing the request.

But even if they are not asked -
by people interested in land use
hearings or anyone else - our law-
makers next year should pass an an-

. t-SLAPP protection law.

Legislators have immunity from
being sued for the things they say )
publicly during debate in their re-
spective chambers, or for the votes
they cast. Likewise, we have a pub-
lic process for considering big land
use decisions, and citizens ought to
be protected in their right to take
part. (hh) .

B You can reach D-H Editor Hasso

Hering or leave a voice message at

812-6097. You may al5o listen to Her-
ing’s commentary at 5:45 and 6:45
a.m. and 5:45 p.m. weekdays on
KGAL radio (AM 1580).

)
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Oregon should limit lawsuits
that undermine free speech

' — Among the rights
. M Citizens Americaalns d?fend
: most zealously are
should not be freedom of speech and
sued for freedom to petition
speaking out on ‘til:'e govtgm;nent for re-
. s ess of grievances.
public issues. The latest threats
to those rights come

not from the government but from people
intent on protecting their interests by sacri-
ficing our freedoms.

Lawsuits have been filed or threatened in
Oregon to stop people from influencing gov-
ernment or the public through their testi-
mony, letters, petitions and other lobbying
activities on controversial issues.

The individuals and companies using the
tactic say they are only trying to stop the
spread of inaccurate information, halt defa-
mation and end other activities designed to
harm their business enterprises.

What they really are doing is shutting
down public debate and the free flow of in-
formation through long, expensive lawsuits.

The 1999 Legislature shouldn't let this
abuse continue. Lawmakers should approve
a proposal to shield residents from legal in-
timidation and reaffirm the right to free ex-
pression in Oregon.

Strategic lawsuits against public partici-
pation, or SLAPP suits, are a growing phe-
nomenon across the United States in school

_curriculum debates and consumer protec-

tion cases. But most often, SLAPP suits are
filed over real estate development, zoning

- and land-use questions. Landowners, devel-
- opers and builders sue, alleging defamation

or other injury.
That has been the case in Qregon.
Developers in Banks, Newberg and Tilla-

- mook County have filed lawsuits against

. citizens or public boards which opposed

- their proposals.- In Salem, developer Larry

- Epping threatened to sue activist Jerry
Scott for (rublishing profit estimates from a

! _housing
; contained in Scott’s voters’ pamphlet state-

evelopment. The estimates were

Puhlic meeting

The Citizen Involvement Advisory Committee of the
state Department of Land Conservation and
Development is considering a proposal to discourage
strategic lawsuits against public participation. Citizens
can review the proposal and comment during a
committee meeting at 9 a.m. Friday at 1175 Court St.
NE, Salem. Information: 373-0050.

ment in support of a measure to increase
systems development charges on new con-
struction.

It is clear that in some cases, public advo-
cacy can cross the line into false and mali-
cious statements that can harm private in-
terests. The law provides remedies in such
instances.

But it is wrong to threaten public critics
with the loss of their businesses, homes or
other assets merely for speaking out.

SLAPP suits are costly to defend and can
take years to resolve, even though most are
frivolous and eventually are dismissed by
judges.

What makes these lawsuits so harmful is
that they jeopardize what government
needs most — the active involvement of citi-
zens in important community matters. Peo-
ple, fea.rfut of being sued, stay home and
stay quiet and apathy spreads.

A proposal being considered by the Citi-
zen Involvement Advisory Committee of the
state Department of Land Conservation
and Development would provide protection
against SLAPP suits.

If it is approved by the 1999 Legislature,
citizens would retain their right to partici-
pate in the processes of government, free of
the threat of civil liability. A defendant in a
SLAPP could recover court and other costs
after the lawsuit was dismissed.

Oregon should follow the example of
Washington, California and the seven other
states that have passed similar statutes
protecting free exgression. Oregonians
must keep the right to speak their minds.
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Anti-SLAPP bill introduced in Oregon
Senate

By David Hudson
First Amendment Center

1.29.99
What do you think? Have your say in The Forum.

A measure introduced this week in the Oregon
Senate would help protect citizens from
groundless lawsuits filed to silence citizens who
speak out on public issues at school boards,
city council meetings and other public hearings.

Drafted by the Oregon Department of Land
Conservation and Development, the Citizens
Participation in Government Act of 1999 would
protect people from SLAPP suits (strategic ;
lawsuits against public participation) for "
statements made "in the course of participating in an administrative,
quasi-judicial or legislative proceeding conducted by a public body."

“The intent of this bill is to limit and discourage the use of SLAPP suits to keep
people from testifying at public hearings," said Mitch Rohse, policy
development specialist for the land conservation department.

"We had lots of anecdotal evidence that many lawsuits have been filed against
Oregon citizens to intimidate them from speaking out on matters of public
concern,” Rohse told free!

Jeffrey Lamb, chairman of Oregon Communities for a Voice in Annexation,
applauds the proposed legislation. "SLAPP suits stifle public participation in our
political system and are offensive to the First Amendment,” he told free!
"SLAPP suits represent a subversion of democracy and an erosion of
constitutional rights."

Lamb says several members of his group, which promotes the right of citizens
to speak out about land-use issues, have either been threatened with lawsuits
or been the actual victims of baseless litigation filed by developers. Such
practices amount to “legal and economic terrorism," according to Lamb.

The lawsuits are troubling, he says, because — even if they are baseless —
they cost citizens thousands of dollars in legal fees. The proposed legislation
addresses this problem by stating that “a court shall award reasonable attorney
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