









































Comment 3, regarding OAR 660-041-0070.

This rule should not apply to any Measure 37 Claim Property for which a Vested Rights Determination
has been granted. Therefore, we suggest adding the following clause to the end of the first sentence:
“unless that use of Measure 37 Claim Property has been deemed vested.”

Comment 4, regarding OAR 660-041-0110.

Regarding paragraph (2}, until a comprehensive plan was complete and “acknowledged” by LCDC, a land
use applicant was typically subject to the local land use rules and reguiations of the courtty, not to state
policy statements. In addition, in the 1970's and 1980's, the amount of “pre-entitlement” information
required by most counties was minimal, meaning very little paper was generated. Further, it is clear
from lawsuits in the 1980’s that some local authorities neither notified LCDC nar referred to state
statutes when analyzing development applications prior to comprehensive plan acknowledgement. The
proposed rule takes a “hindsight is 20/20” approach and biases the outcome of a claimant’s allowed use
investigation today squarely against any development. The rule places the burden on the applicant to
produce evidence that the proposed use would have been allowed, even though any such evidence
would be kept by the local planning or development authorities. Not only must a claimant prove that
the use would have been approved through local processes that were not tracked closely, but a claimant
is forced into proving the State government’s assumption is wrong. This is not in keeping with either
the letter or the spirit of Measure 49.

We therefore suggest that paragraph (2)(b) be eliminated, and that paragraph {2}(a) be changed by
deleting the specific date. The opening sentence would then read, in part: “If the Claimant’s acquisition
date is prior to the date the county with land use jurisdiction over the Measure 37 Claim Property had its
applicable comprehensive plan acknowledged by LCDC for compliance with the Statewide Planning
Goals, DLCD will apply .. ..”

Comment 5, regarding OAR 660-041-0160

Measure 49, Section 7, paragraph (7) states that the appraisal “must also show the fair market value of
each home site approval.” Rule 0160 changes this to state that the appraisal must provide the fair
market value of each “lot, parcel, or dwelling that the Claimant is seeking.” This is simply a substitution
of the definition of “home site approval” from the statute into the paragraph and does nothing to clarify
the statute. The information requested cannot be obtained, as any value would be completely
dependent on the finished product which does not yet exist. Measure 37 and 49 claimants are
requesting authorizations to develop property that is currently undeveloped. The value of each
additional Measure 49 home site authorization should be evaluated as follows:

1. Determine the FMYV of the property teday under current zoning restrictions with associated
number of allowed home sites.

2, Determine the FMV today under different zoning that would allow the historic number of home
sites or the maximum allowed under Measure 49, whichever is less.

3. Subtract the result in step 1 from step 2.



4. Divide the result in step 3 by the difference in allowable Home sites used in step 2 and step 1.
This results in the value of each individual Measure 49 home site authorization.

5. The applicant would then obtain the number of Measure 49 authorizations that does not exceed
the historic devaluation of the property as adjusted by inflation, taxes, etc. The number of
added authorizations would be combined with the number of dwellings allowed under current
zoning to obtain the total number of home sites available for development,

In this way, the caiculations and dollar values derived today are based on the same asset as the loss in
value calculated due to the impact of regulations, The historical value is the difference in value of
undeveloped land before and after the restrictive regulation. The current value of authorizations must
be determined using the same analysis and the same asset, undeveloped Jand.

We respectfully request that the above comments and recommended amendments be considered as
part of this rule making process.

Sincerely,

Layne McWilliams, P.E., J.D.

Zupéncic Group, Inc. \




May 1, 2008

Growing up as a second generation Oregonian, I learned to value the natural
beauty and diversity that our beautiful state has to offer. As an adult, I was fortunate to
marry into a wonderful family that shared the same values. Mr. And Mrs. Harold A.
Wright, my wife’s parents, had given a lifetime to purchasing and becoming stewards of
the 102 acre farm they purchased. They spent day after day working the land into the
farmable, productive, and pristine environment they wished it to be.

The Wright’s, Harold and Milly, had a vision for the future of their family farm.
They wanted the family farm to be a place for our family’s future generations of children
and grandchildren to grow and live. The Wright's believed in teaching each new
generation the importance of being a steward to the land. This very dream lead to a
lengthy 5 year partitioning process that ended with the building of mine and my wife’s
home.

Harold passed away in 1994. My wife, children, and I have been carrying on his
dream and caring for his land and his beloved wife Milly. Since Harold’s passing, we
have helped her move from their farm house at the bottom of their property to a
manufactured home next to us.

At this time, I am here to represent Milly. Recently I have acted on her behalf,
helping her file a Measure 37 claim with Marion County. Throughout this process we
have met all county requirements and paid fees totaling over $900. As we’ve proceeded,
we have relied on the County Planning Commission for the proper guidance each step of
the way. Even more recently, we understood that the last requirement under Measure 37
was to file with the state. Upon attempting to complete this final step, we were told we
had not met the cut-off date established by legislation.

Now, the original family farm is nearly surrounded by single-family dwellings.
Milly will turn 87 this year and is trying to partition three individual pieces of
approximately 18 acres each. Qur intent in doing this is to continue both Harold and
Milly’s dream of keeping the land in the family. OQur family’s goal in filing the Measure
37 claim was to continue and perhaps expand our current cattle production business as
well as allow other family members to participate. Now, after all the paperwork, advice,
and fees, it secems that the land use laws in Oregon are no longer protecting the
agricuttural purposes of the land. They seem to be more driven by monetary gain.

Ultimately, our family believed that Measure 37 was intended to help families
like ours. We are currently disappointed in this process and feel that it could be
improved to be more easily understood and user-friendly. Additionally, it would be
beneficial if it could be more easily understood by the elderly as most landowners that
are eligible to file Measure 37 claims are likely in their 70°s or 80’s.

We would appreciate any consideration possible in regards to these issues.
Sincerely, Ron Cox




~April 30, 2008

. Land Conservation and Development Commission
635 Capitol St. NE, Suite 150
~ Salem, OR 97301

Re:

Comments on Draft Measure 49 Rules

Dear Commission:

~ The purpose of this letter is to provide comments on the proposed permanent Measure
37/Measure 49 administrative rules. Please include this letter in the record in this matter.

As a preliminary matter, I have read the Ap1 il 24, 2008 letter submitted by Jill Gelineau
of the Schwabe, Williamson & Wyatt law firm, agree with each of Ms. Gelineau’s
suggestlons and incorporate those pomts and suggestlons into this lettel.

In addition, there are a number of additional changes that we hope the Commlssmn will
consider, as follows

L.

“Contiguous Property” (OAR 660-041-0010(4)): The proposed definition of
- contiguous property includes land that “shares a common boundary” with

property that is the subject to a Measure 37 claim. That seems appropriate.
But the proposed definition further provides that a lot or parcel across a
“road” from property that is subject to a Measure 37 claim is considered to be
“contiguous” to the Measure 37 property. That makes no sense.

For example, if a property owner owns two parcels separated by a flag lot,
with the “flagpole” being used as a driveway (and hence a “road”), the
property would be considered to be contiguous as defined by this rule, despite
the fact that they do net “share a common boundary.” Or assume a farmer
owns properties on either side of I-5. Are these properties conuguous‘? It
appears from the proposed definition that they are.

And how do we know when a parcel is “across” a road from the Measure 37
property? If a Farmer owns 40 acres on one side of I-5, and another 40 acres a
half-mile down the “road” on the other side of I-5, are these properties
“across” from each other?

I am aware of at least one factual situation involving Measure 49 where two
parcels are separated by an interstate freeway, have never been a part of one
parcel, were purchased separately, but happen to now be owned by the same
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property owner, and may be “across” the “road” from each other. Is it really
the Commission’s intention to consider these parcels to be “contiguous™?

Vested Rights (OAR 660-041-0060): This proposed rule would limit the
ability to pursue uses authorized by Measure 37 waivers to only those
Measure 37 claimants who had a “common law vested right to complete and
continue that use on December 6, 2007.” There are two problems with this
rule.

First, there are a handful of Measure 37 claimants whose Measure 37
development was completed prior to December 6, 2007. They did not have a
“common law vested right to complete and continue that use on December 6,
2007.” Instead, they had a lawfully established use (we can quibble about
whether the use was non-conforming or not, but it makes no difference for
purposes of this rule). Surely those whose uses were authorized under
Measure 37 and who successfully completed the development pursuant to
their Measure 37 waivers should be entitled to continue those uses.

This issue can be resolved by broadening the language in this rule.

Second, it is not clear whether a vested right springs from the common law,
the Constitution, or both, and the Oregon appellate courts have muddled the
distinction, if one exists. To the extent that a vested right finds its source in
the Constitution, the proposed rule is unconstitutional, as it attempts to

. deprive a Measure 37 claimant who has established a vested right under the
Constitution from continuing the use of the property in the manner in which it
has vested.

Supplemental Information Requests (OAR 660-041-0080): As Ms. Gelineau
suggests in her comments, the DLCD should be obligated to inform a claimant
of any missing information necessary for the Department to make a
determination under the express or conditional paths of Sections 6 and 7 of
Measure 49. Measure 49 was presented to the public as creating a simple and
quick path for people to obtain relief to create a small number of homesites for
their retirement or their children. The Department has done an admirable job
to date of assisting claimants and those of us attempting to help claimants
work their way through the process, and has assured claimants that there
would be no “gotchas™ in the claims process. Requiring the Department to
nform applicants of the infirmities of their claims carries on that spirit of
cooperation between the claimants and the Department.

Procedures for Supplemental Review of Measure 49 Claims (OAR 660-041-
0090): There are two concerns with the draft language.

First, in subsection (6) of the rule, the claimant is given an opportunity to “file
a written response” to any comments evidence or information filed by a third
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party or county to the proposed Measure 49 claim. It is unclear whether the
“written response” may include new evidence to rebut any evidence submitted
by a third party or county in response to the Preliminary Evaluation. The
language should be clarified to indicate that a claimant may submit additional
evidence in response to any evidence submitted by third parties or the county
during the 28 day period in which people have to respond to the Preliminary
Evaluation, especially since the claimant will not have had any opportunity to
see the evidence submitted by third parties or the county during the 28 day
period.

Second, subsection (7) of the rule is problematic, unless the state plans to
condition approval of Measure 49 claims upon the claimant making a showing
to the county that they can meet any local land use criteria that were
applicable to the homesite approvals as of the date of acquisition of the
property. One of the vexing questions under Measure 49 that is very troubling
to claimants and their counsel is what must be proven in order to get a
homesite approval from the state. In many situations, a Measure 49 claimant
could have gained approval for the homesites they are seeking under Measure
49, but had to satisfy certain state or local conditions before a building permit
would issue. Thus, counties would condition approval of the development
upon satisfaction of these approval conditions.

It is not clear under subsections (7) and (8) of the rule whether the DLCD
intends to step into the shoes of the county planning departments and require
claimants to demonstrate that they can satisfy all conditions of approval in
order to gain approval from the DLCD for homesite approvals, or whether the
DLCD intends to issue conditional homesite approvals, and leave to the
counties the role of assuring that the claimant satisfies the conditions before
developing the property. Ifit is the former, then subsections (7) and (8)
should provide that the county must issue permits for the homesite approvals,
subject only to the siting standards found in Measure 49. If it is the latter,
then the rule should make this clear, as the proof requirements for claimants
will be much different.

Measure 49 Submission Requirements (OAR 660-041-0100): To date, the
DLCD has indicated that the only form that must be submitted within the 90

day period specified by Measure 49 is the election form. This should be
spelled out in this rule.

Determining What Was Lawfully Permitted (OAR 660-041-0110): For
claims involving property that was acquired between January 25, 1975 and the
date of the county’s first acknowledged comprehensive plan and zoning
ordinance (subsection (2)(b) of the rule), the rule should allow a claimant to
submit evidence demonstrating that the county approved claims for uses of
equal or greater levels of development to those proposed by the applicant
under Measure 49 as a second alternative to the test proposed by the rule. If



Thank you for the opportunity to testify.

the claimant can meet this burden, then the Measure 49 claim should be
approved. To do otherwise is to allow the Department to review claims in
2008 based on current Department interpretations of the old goals and rules
that were not shared by the Department at the date of acquisition. If the goal
is to ensure that the property owner is entitled to homesite approval for a
modest number of homesites based on what was allowed at the time the
property was acquired, the Department ought to “put itself into the shoes” of
the Department staff who were present at the date of acquisition.

High Value Farmland and High Value Forestland (OAR 660-041-0130): The
definition of “high value forestland” in subsection (2) of this rule is
inconsistent with the definition in Measure 49, and thus outside the scope of
the agency’s rulemaking authority. Inorder for property to be considered
high value forestland under Measure 49, it must be in a forest zone or mixed
farm forest zone. The rule definition allows property to be considered high
value forestland even if it is not zoned for forest or mixed farm/forest uses.
As aresult, the rule is inconsistent with the Measure, and cannot be adopted.

Very



Chair, Land Conservation and Development Commission
635 Capitol Street, Suite 150, Salem, OR 97301-2540

Subject: Input to public hearing May 1, 2008. Proposed permanent rule making for the
definition of “contiguous”

The Land Conservation and Development Commission (LCDC) is considering the
adoption of permanent administrative rules regarding Ballot Measure 49 (2007).
Please have my comments heard at the hearing.

I strongly object to what you are proposing to do with the definition of
“contiguous”  (provided on the department's website (See line 5 of page 2).).

All dictionaries I am aware of would define the word contiguous as; in physical contact,
to touch upon, to border upon, etc. Yet you are proposing to define the word -
“contiguous”, to include “non contiguous”.

The use of this obscure definition goes will beyond the law. There is nothing in M 49
that would give license to your committee to make such a restricting rule. LCDC is
proposing a definition that is making regulations that go far beyond the intent of M 49,

Insisting on such a convoluted definition of the word "contiguous" will only enhance the
overbearing image the citizenry has of the LCDC.

The LCDC has a well earned image of being very heavy handed, and having a "public be
damned" attitude. Over restrictive rules that go well beyond the ill conceived M 49 will
further validate that overzealous image. M 49 already gutted M 37. You don't need the
very last drop of blood. '

Surely your proposed definition to expand the definition of "contiguous" to include non
contiguous will only add to the already confusing, arbitrary, and litigious rules.

The traditional definition of Contiguous: “Contiguous Property” means any real
property that shares a common boundary along most or all of one side.

LCDC’s ebtuse draft definition “Contiguous Property” means any real property that
shares a common boundary (including across a road and common corner) with the real
property that is the subject of the Claim.

Hypocrisy : LCDC would have us use this one definition for Measure 49 evaluation and
another definition for land division. Straddling a road (including Interstate 5) is not only a
bad idea, it represents extremely poor planning and should be avoided when devideing




parcels. However LCDC would use this definition for contiguous. This is hypocrisy, an
example of LCD inconsistency.

Discussion:
This LCDC draft, unusual definition of contiguous is serious flawed (and is the
dumbest idea I have hear in a very long time).
1. It flies in the face of the traditional definition.
2. It violates precedents. LCD would do well to respect this established precedence.
3. There may be no physical connection between the two properties that are “called
contiguous.” How is this possible.
4. Its represents extremely poor planning
5. LCDC has an image of being heavy handed, making poor decisions and
displaying a “public be damned” attitude. This would further validate that image.
6. LCDC is opening itself up for a legal challenge. Taxpayers hate to see their tax
dollars wasted supporting such irrational ideas.
7. There appears to be little or no benefit to adopting this bad definition.
8. This definition is not included in Measure 49 or Measure 37.

Recommendations:

(1) The State should adopt the traditional definition of Contiguous as stated above.

(2) 1t should abandon all definitions of contiguous that does not preserve a significant
physical connection (not just one point such as a common corner). If you cannot put a
road through the narrowest point (or drive a car) through the narrowest point, it should
not be defined as contiguous.

(3) The State should drop the idea of straddling a road, especially if each side of the road
has its own separate deed.

Buford Wingerd — Josephine County
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