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May 20, 2010 
 
John VanLandingham, Chairman and Commission Members 
Land Conservation and Development Commission 
 
Richard Whitman, Director 
Department of Land Conservation and Development 
635 Capitol Street NE, Suite 150 
Salem, OR  97301-2540 
 
RE:  Request for TPR amendments 
 
Chair VanLandingham, Director Whitman, and Commission Members, 
 
It has come to our attention that the Land Conservation and Development Commission is 
considering policy agenda items for the remainder of the biennium.  The Central Oregon Cities 
Organization respectfully requests that the Commission investigate and explore amendments to 
the DLCD’s Transportation Planning Rule. 
 
It has been five years since the LCDC implemented rule changes to the Transportation Planning 
Rule (TPR) resulting from the Jaqua v. City of Springfield decision issued by the Oregon Court 
of Appeals.  In this five year period, many cities within the Central Oregon Cities Organization 
have encountered difficulty in satisfying TPR requirements in contemplation of reasonable 
development proposals.   
 
The TPR changes implemented in 2005 have raised the bar to an unachievable level and have 
resulted in a variety of unintended consequences, most significantly missed economic 
development opportunities.  The 2005 changes, primarily those relating to “reasonably likely” 
funding of planned projects and concurrency (timing) of projects to coincide with perceived 
system need, seemed appropriate in the greater context of traditional public facilities planning.   
 
However, when coupled with the reality of … 
 

•  Lack of state transportation funding to improve state highway facilities, which in many 
cases are functionally obsolete. 
•  Lack of legislatively approved funding mechanisms to generate additional funds to 
construct needed “big-ticket” infrastructure improvements.  
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• Additional state land use rules which mandate urban related transportation solutions 
within urban areas, yet require urbanization of non-resource lands irrespective of 
transportation system capacities or deficiencies. 
• Unattainable state mobility standards based on archaic traffic engineering principles 
which lack system or corridor perspective. 
• State access management and design standards which produce unwieldy and 
unreasonable solutions within urban areas. 
• Highway and Rail proximity issues adding significant cost to projects and limiting local 
grid connectivity. 

 
… the TPR has become an obstacle to economic development rather than a planning tool as 
intended. 
 
The Central Oregon Cities Organization is a proponent of good transportation planning and we 
recognize the nexus of land use and transportation system impact.  While we do not suggest 
eliminating the TPR, we do strongly feel that the rule needs to be amended in reflection of the 
many other rules and realities that local governments encounter when balancing the needs of land 
use (economic development), congestion and financial resources. 
 
Respectfully, 
 

 
 
George Endicott, Chair 
Central Oregon Cities Organization 
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Date: August 17, 2010 
 
 
 
To:  John VanLandingham, Chairman 

Members of the Land Conservation and Development Commission 
 

Richard Whitman, Director 
Department of Land Conservation and Development 

 
From:  Linda Ludwig, Deputy Legislative Director 
  League of Oregon Cities 
 
RE:  Support for LCDC Review of the Transportation Planning Rule 
  -Sent early for the September, 2010 LCDC meeting 
 
 
First, I would like to thank you for setting aside some time at the up-coming September, 
2010 Commission meeting to hear comment about the Transportation Planning Rule 
(TPR) from interested parties.  We appreciate the responsive action to concerns that have 
been forwarded to-date, especially when taking into consideration the substantial nature 
of the department’s existing policy agenda. 
 
I would additionally like to extend our thanks to ODOT for their work implementing HB 
3379 (2009).  The participants of the HB 3379 Stakeholder Group (appointed by ODOT 
to make recommendations regarding HB 3379) recognized that the enrolled bill was 
substantially different than the introduced version, and as a result of end of session 
amending, contained language that was less than artful or clear.  As one of the few 
members of the “public” at the meetings, I can’t help but have observed that there exists a 
notable reticence to change existing TPR processes and interpretations of the rule 
language by ODOT staff and by the consultants that had a hand in authorship of the last 
revisions to the rule (2005).  While on its face, that is neither a positive or negative 
observation, it does become concerning when faced with continued observations of 
various stakeholder members from different persuasions of the “rub” points or situations 
where TPR implementation has been problematic.   
 
My general observation within the context of the TPR discussions is that ODOT’s 
primary objective is to protect the investments that have been made in the state highway 
transportation system, especially when it comes to state facilities, while DLCD’s 
objectives would marry transportation planning with other aspects of the statewide 
planning program – particularly Goal 9 (Economic Development), Goal 10 (Housing) and 
Goal 14 (Urban Development).  Cities are finding themselves caught between the 
objectives of the two agencies with regard to the TPR, and have been unable or less able 
to meet the objectives of Goal 10 and/or Goal 9, or to implement the designations in their 
acknowledged comprehensive plans.  As a result, development opportunities (which 
benefit both state and local government) have walked away, or had their densities or 
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footprint substantially reduced, or chosen alternate locations that create additional 
“sprawl”.  Further complicating matters is ODOT’s existing procedures for review and 
approval of local government alternatives to traffic performance standards, which 
requires a long-term legislative process by a city, and if approved eventually by the OTC, 
requires an amendment to the state highway plan.   
 
The vast majority of the HB 3379 Stakeholder Group recognized that there are broader 
conflicts with the implementation of the TPR, and articulated interest in pursuing 
remedies to those concerns.  As of this writing it is difficult to judge the outcome of the 
group, but if successful, may provide limited relief in only very limited circumstances.     
 
We have heard from many cities in many different regions of the state about their 
growing frustrations and concerns with the TPR.  Whether or not these problems were 
anticipated by agency representatives during the course of the last rulemaking effort 
(2005), other factors, including our devolving economic times, have made them worse; 
they need to be addressed with new vision, new solutions. 
 
Although my comments set forward here are intentionally general, our letter of June 3, 
2010 outlined some specific TPR concerns, along with several letters from individual 
cities sent at that time.  I further anticipate receiving additional detailed comments from 
individual cities.  
 
Lastly, the League has a biennial legislative policy process that involves many, many 
elected, administrative and technical officials represented on a statewide basis.  Policy 
recommendations from eight policy committees are sent to 242 city councils to prioritize 
to inform our board of directors as they adopt priority issues for the coming year and 
legislative session.  Having just completed this process, TWO of our eight policy 
committees (both Community Development and Transportation) identified conflicts with 
implementing the TPR as a priority city issue, with high ranking from our entire 
membership.  Having two separate committees recommend the same priority is unheard 
of in my tenure, and speaks to the depth of concern about the issue. 
 
Thank you in advance for your consideration. 
 
 
 
 
 



 

 

 

LAW OFFICES OF           

Portland Office 

JOHNSON & SHERTON, P.C. 
A PROFESSIONAL CORPORATION  

 

LAND, AIR & WATER LAW  
 

 2303 SE GRANT 

ALLEN L. JOHNSON, Portland PORTLAND, OR 97214 
 

To:  Members of the Land Conservation and Development Commission 

 Richard Whitman, Director, Dept. of Land Conservation and Development 

 

From: Al Johnson 

 

Date: August 31, 2010 

 

Re: Agenda Item 4, Sept. 1 LCDC Meeting 

 Transportation Planning Rule Issues  

 

Dear Commissioners and Director Whitman: 

 

I will be retiring at the end of this month, so I thought I would take this opportunity to 

offer a few parting observations based upon 20 years of experience with the 

Transportation Planning Rule as a land use attorney for clients in both the public and the 

private sectors.  These are personal observations and do not necessarily represent the 

views of any, much less all, of the many clients who have navigated the TPR maze in my 

company over the years.  I hope they provide helpful background as you move ahead. 

 

My principal concerns are with elements of the Transportation Planning Rule that fail 

what might be called the MacPherson Test.  As you know, former Senator Hector 

Macpherson has been called the Father of Senate Bill 100 and Oregon's statewide land 

use program.   

 

In  1977, just four years after the adoption of SB 100, Senator Macpherson testified in 

support of removing an unduly-onerous provision of the original Senate Bill 100, which, 

in his words allowed "the state takeover of local planning and enforcement powers in the 

event all else fails."  His written testimony articulates a principle which might be called 

the "Macpherson test:"  

 

"I consider the current provision unduly oppressive on local governments, 

unworkable at the state level and therefore a paper tiger which fails in its purpose 

while at the same time infuriating local officials and bringing ridicule to the 

program."   
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Testimony of Hector Macpherson on SB 570 (1977 Or Laws Ch. 644), Exhibit G, Feb. 

22, 1977 Senate Env. & Energy Committee.   

 

Fortunately for the health of the program in its early years, Senator Macpherson was 

quick to move past pride of authorship when considering the concerns of local 

governments.  Those concerns are just as relevant today. 

 

In my view, the TPR provisions discussed below fail the Macpherson test and deserve the 

same fate as the provisions addressed by Senator Macpherson in 1977:  They should be 

repealed by the body that adopted them. 

 

The vmt/alternative measures/woodshedding program:   
 

As experienced by your regional and local partners, the TPR's per-capita vehicle-miles-

travelled program can be summarized as follows: 

 

LCDC to local governments:  Prove your transportation plans will meet arbitrary targets 

even though the Commission and DLCD have no basis for expecting you to be able to 

provide such proof.  When that fails, invent and adopt alternative measures. Then prove 

that those measures will meet other equally-arbitrary targets that the Commission and 

DLCD have no basis for thinking you can meet.  When that fails, appear as summoned 

for periodic public floggings.   Bring stacks of charts and spreadsheets to show that you 

have done lots of data-gathering  and haven't fudged the numbers documenting your 

failures.   Promise to do better.  

 

This situation is a product of the very different burdens of proof borne by local and state 

planning authorities.   

 

Local governments have to prove, based upon substantial evidence, that their plans and 

implementing ordinances will meet state standards set forth in state land use goals and 

rules.  As they hear so often at your meetings, they have to "connect the dots." 

 

 In contrast, when the Commission established the TPR's per-capita vehicle-miles-

travelled reduction requirements, it did so in a state rulemaking process that did not 

require it to make findings based upon any evidence, much less substantial evidence, that 

transportation systems planning could achieve those targets.  It did not have to connect 

the dots.  Not surprisingly, the dots have never been connected. 

 

Nor could they have been.  Shortly before the TPR was adopted, a leading article in the 

Journal of the American Planning Association pointed out that times were changing:  

Increases in per-capita-vmt over the previous 20 years had been largely the result of 
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increases in female labor force participation, increases in single-parent households, 

increases in auto-ownership rates, and continuing cheap fuel.   

 

These trends were maturing in 1998 and were already viewed by professionals outside of 

Oregon as unlikely to continue at the same rate.  Those professionals were right.  As 

more recent studies have found, those trends have largely played themselves out, and new 

long-term trends pushing per-capita-vmt down have set in, including an aging population, 

telecommuting, a commuting workforce that is steadily shrinking as a share of the driving 

population, the end of cheap fuel, and a stagnating economy.  See Oregon Statewide 

Congestion Overview, ODOT 1998, The Road Less Travelled, Brookings, 2009, and 

Signs of Change, East-West Gateway COG, 2008. 

 

Not surprisingly, local governments have been never been able to connect the dots with 

the kinds of facts and modelling that are required of them but not of the Commission or 

the Department.  Local land use authorities have no way of proving that their 

transportation systems plans will achieve the required results at all, much less on the 

schedule and at the arbitrary percentages required by the rule.  The same is true of  the 

alternative measures and their attendant benchmarks, which have to be "chosen" by local 

governments in the same sense that errant pupils get to "choose" from bundles of birch 

rods at Jane Eyre's boarding school.    

 

It should be no surprise that changes in the trends that actually drove the run-up in per-

capita-vmt have done what transportation planning could not:  As the state's own 

benchmark reports show, Oregon has done better than projected for more than a decade 

now: 
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Oregon's MPO regions may have done even better, based on these charts: 

 
 

 

 

Unfortunately, the way the current version of the TPR works, outperforming the per-

capita-vmt projections that triggered the alternative measures requirements is not a 

relevant benchmark.  You can beat the projections and still get flogged. 

 

I hope that the state's response to this bright spot in Oregon's otherwise generally dismal 

statewide benchmarks will not be to deny local governments credit for any vmt-

reductions that have causes other than transportation planning.  That would only make  

sense if other factors had been given due credit as primary causes of the big increases in 

per-capita vmt that led to the adoption of the TPR's vmt-reduction requirements.  

Denying them credit after wrongfully assigning them blame would surely fail the 

Macpherson test. 
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The Regional Transportation Plan amendment trigger:   
 

Section 16 turns the Oregon land use planning process on its head.  It should be repealed 

and replaced with something consistent with statewide citizen participation and 

coordination requirements, post-acknowledgment statutes, and the Macpherson test.   

 

The Commission added a new Section 16 in 2005 as a way of maintaining consistency 

between federally-mandated regional transportation plans and state-mandated regional 

and local transportation plans.  This new section has proven to be an end-run around state 

land use goals as and has reversed the roles of appointed and elected local planning 

officials.    

 

Section 16 provides that, when a local Metropolitan Planning Organization (MPO) 

amends the MPO's regional transportation plan, a document addressing federal funding 

requirements, local elected officials must immediately or soon thereafter amend 

acknowledged regional transportation plans to bring them into compliance with whatever 

the MPO has done.   

 

For its part, the MPO, an appointed body, apparently has no obligation to demonstrate 

that its changes comply with acknowledged transportation plans that have been adopted 

by elected local land use authorities.  This provision reverses the roles of local elected 

and unelected planning bodies. It also undermines the statutory concept of 

acknowledgment for local comprehensive plans.   

 

In Eugene-Springfield, for example, a decade-long process of citizen participation, 

intergovernmental coordination, and intense political activity by local elected officials 

went into each update of TransPlan, the region's acknowledged transportation system 

plan.  Then, pursuant to Section 16, the unelected MPO board was able to upend all of 

that work in a single stroke by dropping the planned West Side bypass from the regional 

plans list of projects proposed for funding.  It did so without having to demonstrate 

continuing compliance with any statewide land use goal or rule, including the citizen 

participation goal, the planning goal, the economic development goal, and the 

transportation goal.  The effect of that decision, according to DLCD, was to implicitly 

deacknowledge all of the plan designations and related Goal 9 and 10 inventories  that 

depended upon the existence of the bypass as a planned facility.   

 

All this almost before the ink had dried on the Commission's  2007 final order closing out 

the region's 13-year periodic review.  

 

As far as I can tell from reviewing the literature on federal statues and MPOs in other 

states, this kind of  planning coup d'etat is not required by federal law. It is made possible 
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only by the flawed language of Section 16 of the TPR.. No other state, to my knowledge, 

has anything like Section 16, and other states get their federal funding.   

 

There may be more fundamental  problems with Section 16.  Insofar as Section 16 

enables MPOs to require elected land use authorities to conform their plans to plan 

changes made by appointed officials of MPOs, which are not among the local land use 

authorities recognized by Oregon's land use statues, Section 16 may be ultra vires: that is, 

it may exceed the authority of the Commission to change allocations of land use and 

legislative authority made by state statutes, local charters, and the Oregon constitution.  

 

All-at-once-and-nothing-first: 

 

One of the most troublesome recent changes in the TPR comes from the Court of 

Appeals, which recently reversed a long-standing consensus that local governments can 

defer full application of the TPR's Section 60, provided that they assure complete 

application of the rule before new uses allowed by the amendments can occur.    

In Willamette Oaks, LLC v City of Eugene, 232 Or App 29 (Nov. 18, 2009), the court 

ruled that a local government may not defer application of Section 60 of the TPRwhen 

amending a comprehensive plan or implementing regulation.   

  

As noted in the DLCD Director's Report for the January 20-21 meeting of the LCDC, this 

decision is potentially a major goalpost change: 

 

"This [decision] is significant because it would appear to reverse a string of 

LUBA decisions dating back to 2004 that have effectively allowed local 

governments to comply with 0060 by adopting limitations or conditions that 

restrict development as part of the plan or zone change and put in place a TPR-

like standard and process for review of subsequent development." January, 2010 

Director's Report. 

 

The Department did not take part in the recent case, and it has never indicated any 

unhappiness with the leading LUBA decision endorsing the previous reading of the TPR.  

Unfortunately, the Department seems to have decided it likes the new and more stringent 

reading of the rule.  Moreover, the Department apparently wants to apply the new rule  

not only to quasi-judicial changes such as were involved in the Court's decision, but also 

to major legislative comprehensive plan updates, including UGB amendments, county-

wide destination resort mapping, and general zoning code updates.     

 

The result threatens planning gridlock.  No local government can do a meaningful job of 

assessing the transportation impacts of every legislative amendment to its plans and 

zoning ordinances.  The job is too big, the potential effects are too uncertain, and the 

danger of preempting meaningful impact analysis when the impacts are more certain are 

too great. 
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The result is also unnecessary, and it is one that the Commission could easily change by 

issuing its own interpretation or clarification of the rule.   In so doing, it would simply be 

reinstating a working reading of the rule that state, local, and private participants in the 

land use process have been relying on for years. 

    

Here is some tedious but important history: 

 

Until last month, DLCD has, in a variety of ways, treated the LUBA decisions as fully 

consistent with Section 60 of the TPR.   This is especially significant since it has taken 

the public and the Commission through two extensive rounds of TPR rulemaking since 

the leading LUBA decision was announced. 

 

The leading LUBA decision is Citizens for Protection of Neighborhoods v. City of Salem 

and Sustainable Fairview, 47 Or LUBA 111 (2004).   

 

Although it was entitled to comment, object, appeal, and file a brief on this issue in both 

the 2004 case and the 2009 case, DLCD did nothing. As far as we can tell, neither ODOT 

nor DLCD has objected to deferrals or even raised the issue in any periodic review, 

LUBA appeal, or appellate court proceeding.     

 

The absence of rulemaking or other corrective response to Sustainable Fairview is 

especially significant because of the dramatic contrast with another case involving the 

same provisions of the TPR--Section 60, decided the same month. 

 

LUBA issued its decision in Sustainable Fairview in June, 2004, the same month that the 

Court of Appeals issued its decision in Jaqua v. City of Springfield, 193 Or App 573, 91 

P3d 817 (2004).   

 

In marked contrast to the Sustainable Fairview decision, the Jaqua decision resulted in 

the immediate initiation of proposed amendments to Section 60 of the TPR.  That 

response to Jaqua resulted in significant "corrections" to the Court of Appeals decision.  

It also evolved into an intensive two-round comprehensive review and update of the TPR 

running from 2004 to 2006. See TPR amendments LCDD 3-2005, f. & cert. ef. 4-11-05; 

LCDD 6-2006, f. 7-13-06, cert. ef. 7-14-06.  See also work group materials, staff reports, 

drafts, minutes, etc. from October, 2004, through August, 2006, on DLCD's website at 

www.oregon.gov/LCD/transplan.shtml and www.oregon.gov/ODOT/TD/TP/TPR2.shtml. 

 

One way to realign agency practice with the rule is for the agency to back up its practice 

by continuing that practice and defending it if appealed.  If it does that, the Court of 

Appeals will, it is hoped, appropriately defer as it has done in similar situations in the 

past.  See, e.g., Newcomer v. Clackamas County, 92 Or App 174, 758 P2d 369 (1988). 

 

We believe that the Court of Appeals would readily defer to the Commission if it chooses 

to reinforce the previous workable and generally-accepted interpetation of its rule. An 
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agency interpretation that is consistent with agency practice and not clearly contrary to 

the language of the rule would be entitled to considerable deference.  See Don't Waste 

Oregon Com. v. Energy Facility Siting, 323 Or 132, 142, 881 P2d 119 (1994).   

 

From a practical standpint, given the longstanding consensus among LUBA, DLCD, 

ODOT, and LCDC, local governments and applicants for plan and zone changes have felt 

comfortable relying on LUBA's interpretation of Section 60.  This reliance has affected 

their approach to complying with Section 60 not only as they respond to applications for 

quasi-judicial plan and zone changes, but also as they legislatively update their 

comprehensive plans and zoning regulations to comply with the mandates of numerous 

state land use statutes, goals, and rules.  

 

Good Luck 

 

Local governments have lost most of the flexibility they used to have to adapt and 

respond to change within urban growth boundaries during the program's first 20 years.   

As the surpluses built into the first round of acknowledged comprehensive plans 

disappear and allowed uses of the remaining land supplies are ever-more-strictly 

constrained by ever-more-demanding state land use planning requirements, planning 

gridlock threatens to set in, profoundly affecting their ability to address unforeseen 

changes, whether they be crises or opportunities. 

 

I am grateful to have had a role, however minor, in the development of Oregon's 

pioneering state land use program.  I am concerned, as a land use litigator and an early 

advocate for formal rulemaking, that  the Commission's ever-thickening rulebook and a 

body of caselaw taller than either of our candidates for governor will hamper its ability to 

cope with challenges facing it.   A good place to start is with a red pencil and the 

Macpherson test. 

 

Best wishes, 

 

Al Johnson 

541-687-1004 

alj25@qwestoffice.net 

 

cc:  Bob Cortright 

       Bob Rindy 









































Lawmakers take aim at road rule 
Law requires sufficient infrastructure to suit development 

By Nick Budnick / The Bulletin 

Last modified: December 29. 2010 5:11AM PST 

SALEM — Local lawmakers are gearing up for another run at a state rule 
that officials say has blocked job-producing development, particularly in 
Central Oregon. 

When the 2011 Legislature convenes in two weeks, Sen. Chris Telfer, R-
Bend, and Rep. John Huffman, R-The Dalles, plan to introduce bills to relax 
or suspend a rule that requires localities and developers to pony up funds 
for road improvements before approving development that would increase 
traffic jams on state highways. 

Huffman and Telfer say their efforts are fueled by complaints from local 
officials who have found their efforts blocked due to what's known as the 
transportation planning rule. It was first adopted in the early 1990s to cut 
down on car travel and minimize traffic congestion. 

But many communities and developers increasingly complain that they are 
unable to pay for road improvements before the land nearby has been 
developed. 

“A lot of our communities had said that economic development has been 
hindered because of the pay-forward portion of the (rule), and unless you're 
a large corporation it's very difficult to pay for all of the required 
infrastructure,” Huffman said. 

The rule has hit the state's fastest-growing areas, such as Central Oregon, 
hardest. 

In Bend, the rule blocked the city's efforts to develop the 1,500-acre Juniper 
Ridge property until recently. Needed improvements to the intersection at 
U.S. Highway 97 and Cooley Road are estimated to cost $30 million. 
According to an agreement between the city of Bend and ODOT, the state 
will pay for $18,615,000 while the city fund the remaining $11,385,000. 

That's money the city does not have. But the Oregon Transportation 
Commission approved a partial rezoning without immediate road 
improvements. 

Last year, Bend City Manager Eric King testified before a legislative committee that the rule had foiled the city's attempts to lure a 
photovoltaic manufacturer that was interested in bringing 1,000 new jobs to the city. 

Huffman says his bill would exempt smaller cities like Madras, Burns, Baker City and Prineville — but not Bend — from complying with the 
rule. 

 

 

Pete Erickson / The Bulletin 

The intersection of Highway 97 and Cooley Road in 
Bend on Tuesday. A state law requiring improvements 
to the intersection delayed development at Juniper 
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However, Telfer's bill would suspend the rule entirely for five years, for all cities, to “help some economic growth get going.” 

The Oregon Department of Transportation and the Department of Land Conservation and Development are already looking at revamping 
the rule, spurred by complaints from local officials. Matt Crall, who is working on the rule, called the plans for new bills on the topic a “wild 
card” that could affect what the departments do. 

Debate over the rule has sparked mixed feelings at ODOT, which enforces it. Department officials find themselves in the uncomfortable 
position of enforcing what amounts to a growth moratorium on some cities. However, the department also wants to ensure that truckers 
and other motorists move freely on state highways. 

ODOT Director Matt Garrett testified before the Oregon Transportation Committee in October, when the Juniper Ridge compromise was 
discussed. He said that relaxing the rule means greater potential for traffic jams. 

“I'll be very blunt,” Garrett said. “What we have is a corridor that has significant freight. As the congestion continues to grow, I see dollar 
signs there. I see commerce and goods and services stalled.” 

In an interview, Bob Bryant, the longtime Bend-based ODOT regional manager, said that increased congestion may be inevitable. That's 
because the more affordable road improvements to offset increased congestion, such as traffic lights, have already been done in most 
cities. So further growth will cost far more money. 

“We're not talking about simple little fixes anymore,” he said. 

Nick Budnick can be reached at 503-566-2839 or at nbudnick@bendbulletin.com. 
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Find the room for compromise 
Published: January 02. 2011 4:00AM PST 

It’s clear that Oregon’s so-called transportation planning rule has serious 
flaws. The question is, can the state and its communities find a workable 
middle ground on the rule or will lawmakers have to get into the act? We 
hope not. 

The transportation planning rule has an element of logic to it. The Oregon Department of Transportation and the Department of Land 
Conservation and Development agreed that before the state would sign off on development, the parties involved would have to correct any 
traffic problems the development might create. In that respect the rule is akin to a state systems development charge: Improvements must 
be paid for before development can proceed. 

Also like SDCs, the rule has its problems, and Bend’s troubles with the intersection of U.S. Highway 97 and Cooley Road illustrate them 
well. In the city’s case the development held at bay is Juniper Ridge. The state told the city several years ago it would have to make 
dramatic multimillion-dollar improvements at that intersection if it hoped to develop what still may become a tax-generating jewel in the 
city’s crown. The city could not come up with the $50 million necessary to make the changes, and there things sat until recently. 

The state is not completely off base, however, in its rule. A more heavily used intersection at Cooley Road and 97 surely will worsen traffic 
problems in all directions, for one thing, and the state bears the responsibility of keeping things flowing on its major highway in the region. If 
it can require pre-emptive road improvements, some of those problems can be avoided. 

In reality, it wouldn’t be just those who work at Juniper Ridge or those who drive on U.S. 97 who would benefit from a better intersection, 
but a host of other businesses and neighborhoods nearby and not so nearby. They’re already part of the reason the intersection needs 
work, yet in theory they might not have to cough up a cent to have that work done. 

Meanwhile, if the U.S. 97-Cooley Road intersection offers an example of just what’s wrong with the transportation planning rule, it also 
offers a vision of what can be done, if only all sides will agree to work on the problem. 

Bend and ODOT earlier this year worked out an agreement that will allow development to begin before the intersection is improved. 
Improvement itself will come in stages, each one triggered by an increase in traffic in the area. Bend can begin selling property in Juniper 
Ridge sooner rather than later, even as it continues to plan for necessary road improvements in the future. 

That solution, one in which the various parties come together to create something all can live with, is far better than either of the 
alternatives. Doing nothing would continue the state’s stranglehold on development, something both communities and the state itself need. 
Leaving changes up to lawmakers puts political clout, not need, in the forefront and any solution thus created might well be worse than the 
current problem. 

Two east-side lawmakers, state Sen. Chris Telfer, R-Bend, and Rep. John Huffman, R-The Dalles, plan to offer changes to the 
transportation planning rule when the Legislature meets next year. We hope they’ll hold off, at least for a time. State officials already are 
working to make changes to the rule, and they should be given time to do so before lawmakers step in. 
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Hugo Neighborhood Association & Historical Society
3388B Merlin Road #195

Grants Pass, Oregon 97526
541-471-8271

Email: hugo@ jeffnet.org
Web Page: http://www.hugoneighborhood.org/

Email/Letter

January 3, 2011

Oregon Department of Land Conservation and Development (LCDC)
635 Capitol Street NE, Suite 150
Salem, Oregon 97301-2540
503-373-0050
Email: c/o Whitman Richard DLCD - richard.whitman@state.or.us
Web:  http://www.oregon.gov/LCD/lcdc.shtml

References
Reference 1  January 12-13, 2011 LCDC Meeting On Agenda Item 12. Transportation Planning Rule (TPR)
0060
Reference 2  December 29, 2010 Transportation Planning Rule 0060 - Joint Subcommittee Memorandum
from Richard Whitman, Director/Matt Crall, Land Use - Transportation Planning Specialist, Department Land
Conservation and Development (DLCD) to the LCDC; Subject: Agenda Item 12, January 12-13, 2011 LCDC
Meeting
Reference 3  December 29, 2010 House Bill 3379 Memorandum from Richard Whitman, Director/Matt Crall,
Land Use - Transportation Planning Specialist, DLCD to the LCDC; Subject: Agenda Item 12, January 12-13,
2011 LCDC Meeting

Dear LCDC:

Thank you for this opportunity to provide comments on “Agenda Item 12 Transportation
Planning Rule (TPR) 0060" for your scheduled January 12-13 meeting.  We are part of the broad
support for the basic principle in TPR section 0060: 

“Local governments should consider and address the transportation impacts of plan and
zone changes at the time they are making decisions about what types of land uses to allow in
an area.”

Our members live in the Merlin travel shed in northern Josephine County, and we are impacted by
the level of service provided by the public transportation services at the failing I-5 Louse Creek
Interchange 61.  We are concerned per the May 2010 TRIP report, Oregon's Transportation
Chokepoints:  The Top 50 Chokepoints and Remedies for Relief, and that per the TRIP report the
$5,000,000.00 or more in funding needed is not secured for the Louse Creek Interchange, and has
no completion date identified.  According to the TRIP report the Louse Creek Interchange is the
45  worst choke point in Oregon.  The TRIP report identifies the 50 worst surface transportationth

choke points statewide and the status of projects needed to relieve these choke points. 
Addressing these choke points will be critical in maintaining the high quality of life in the state by
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improving mobility, reducing delays, enhancing environmental quality, and supporting economic
growth (Appendix A).

Our comments will center around the League of Oregon Cities’ (LOC’s) identified needs
supporting a request for rule making on TPR 0060 (see Appendix B).  However, our interest is
the application of the TPR in rural areas.  First of all, we empathize with the concerns of the LOC
“to help serve the citizens of Oregon and provide sustainable communities that offer family wage
jobs, affordable homes, quality schools/infrastructure, adequate public safety and recreational
opportunities.”  

We would like our statewide transportation infrastructure problem fixed.  We would be happy to
have an adequate transportation infrastructure versus a quality infrastructure. Not adequately
addressing the problem will continue to impede routine travel and/or commerce, or limit economic
development opportunities because of a lack of interchange capacity.  This constraint on reliable
transportation at interchanges harms business productivity and reduces access to housing,
employment, recreation, entertainment and other social functions.  

Historically, the cumulative impacts of approving incremental development projects were the
consumption of the transportation facilities’ capacities contributing to the incremental cost of
improvements, and placing greater pressures on the political system for the funding of the
development projects unfunded share of improvements.  These incremental development
approvals have created a major problem at state transportation facilities now way behind in their
needed capacities to serve the people of the state.  We finally formally recognized the problem in
1991 when the LCDC, with support from the Oregon Department of Transportation (ODOT),
adopted the TPR.  The rule created a partnership program between DLCD and ODOT to enable
the integration of land use and transportation planning.

We are in disagreement with the LOC’s belief that “the Transportation Planning Rule (TPR)
creates unnecessary impediments to state and local objectives that guide economic development
opportunities and other planning requirements.”  We believe everyone agrees that the real issue
is secure funding (Oregon’s TPR  Goes into the Shop for Repairs, Including the Funding Fiction
at http://web.utk.edu/~tnmug08/TRB/oregon.pdf).  We appreciate the honesty, but the frank and
open discussion of the “polite fiction” of planned but unfunded projects throughout Oregon scares
us.  Local governments have always had several options to put land use and transportation in
balance (i.e., address the secure funding issue and solve the problem) where planned
improvements are not adequate to support the planned land use:

1. They can limit the allowed land uses to match available transportation capacity, or
2. They can amend their transportation system plan (TSP) to expand transportation capacity

through secured funding, or
3. They can amend their TSP to change performance standards to accept increased

congestion.
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We agree with LOC’s Concern 6 (Appendix B), in the sense that the real problem has always been
paying for the necessary transportation facilities needed for growth and development, and that we
should assess the likely future transportation funding for needed facilities.  Per the above number
3, changing transportation performance standards to accept increased congestion is a legal option,
but in the long-run that old strategy of deferring the provision of adequate transportation services
will continue to make Oregon less competitive in fostering economic growth, not more
competitive.  There is nothing new here, we continue to spin the old arguments:  less taxes and
less services and more job opportunities.

We are frightened with LOC’s Concern 3 and Concern 4.  Deferring detailed transportation
analysis and identification of mitigation measures to a future time uncertain, and counting
aspirational improvements as “planned” when the improvements were included in the of a local
TSP, regardless of whether the projects were funded, is how we got to 1991 and tried to solve
our problem with the TPR.  Jobs and economic growth come from, in part, an adequate
transportation system, not by providing less efficient transportation services to businesses and
industry.  We agree with LOC’s Concern 7 (Appendix B) that TSP requirements place an unfair
burden on plan amendment applicants that are the “last ones in” to address transportation
deficiencies that are also the result of traffic from other development.  This concern is legitimate
and also how we arrived at the problem, by catering to it.

We are concerned that the continued erosion of the TPR’s effectiveness will result in Oregon’s
quality of life and its economic productivity being reduced by increasing the number and severity
of the choke points in the state’s surface transportation system.  These choke points include major
roads, highways and public transit routes that impede routine travel, commuting or commerce, or
that place limits on economic development opportunities because of deficient design or a lack of
adequate capacity.  For example, the 2005 amendment to the TPR at OAR 660-012-006(3)
already allows state transportation facility choke points to continue failing while allowing
continuing development.  Just as critical, or perhaps more critical, is that the TPR 006(3) rule
allows the intensity of the failing system to increase because it does not address the cumulative
effects of development that are not amendments to a local comprehensive plan, nor those
developments that do not have a significant effect.  Therefore, under TPR 006(3) the failing
facility continues to increasingly degrade in its ability to provide an adequate service.  The fiction
that the facility’s cumulative performance is not worsened over time does not stand.  Our new
House Bill 3379 already compromises the TPR with its waivers to the infrastructure needs of
economic development projects as defined by OAR 731-017-0010(4)).  Surely this legislation
supersedes the TPR requirements with its waivers.

In summary, Oregon’s system of roads, highways and public transit plays a critical role in
supporting the high quality of life in the state by providing sustainable communities through
reliable mobility to the state’s residents, visitors and businesses.  Even while the state has enjoyed
significant population and economic growth over the past two decades, its transportation system
has not been able to keep up with the growing demand for access.  Increasingly, Oregonians are
finding their mobility constrained by congested and crowded roads, buses and rail cars, increasing
personal delays and diminishing their access to recreation, social activities, employment and
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housing.  Businesses in Oregon are also seeing their productivity and goal of providing sustainable
communities threatened by increasing traffic congestion and constrained freight routes, which
increases the cost and reduces the reliability of transport, harming their competitiveness.

Maintaining the high quality of life in Oregon and insuring future business competitiveness will
require that Oregon make further improvements to its surface transportation system. Numerous
surface transportation choke points in the state impede routine travel, commuting or commerce.
Addressing these choke points will be critical in maintaining the high quality of life and providing
sustainable communities in Oregon by improving mobility, reducing delays, enhancing
environmental quality and supporting economic growth.  The short term gains of providing poorly
planned opportunities for economic growth will not counteract the long-term loss of jobs
statewide if we continue to defer paying for the cumulative costs of an adequate transportation
infrastructure.

Thank you for any consideration you can give to our comments.

Mike :)

/s/ Mike Walker
Mike Walker, Education Chair
Hugo Neighborhood Association & Historical Society
3388B Merlin Rd #195
Grants Pass, Oregon 97526
541-471-8271
Email: hugo@jeffnet.org
Web Page:  http://www.hugoneighborhood.org/
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Appendix A.  MAJOR FINDINGS OF TRIP REPORT

TRIP. May 2010. Oregon's Transportation Chokepoints:  The Top 50 Chokepoints and Remedies for Relief.
Washington, DC (http://www.tripnet.org/Oregon_Chokepoints_Report_051310.pdf).

The major findings of the TRIP report are:

Oregon’s quality of life and economic productivity are being reduced by chokepoints in the state’s surface
transportation system. These chokepoints include major roads, highways and public transit routes that impede
routine travel, commuting or commerce, or that place limits on economic development opportunities because of
deficient design or a lack of adequate capacity.

•  Two recent reports found that the state’s businesses, particularly in the Portland area, were responding to
increasing traffic congestion by increasing inventories, decentralizing operations to serve the same market,
increasing the number of deliveries and drivers because of longer travel times and starting production shifts earlier
in the day to avoid peak congestion periods.

•  Oregon’s top 50 surface transportation chokepoints include urban interchanges and highway segments, public
transit routes and sections of rural highways that are unable to meet a region’s need for adequate mobility. This
constraint on reliable transportation harms business productivity and reduces access to housing, employment,
recreation, entertainment and other social functions.

•  The top five surface transportation chokepoints in Oregon are located in Portland and include the I-5 Columbia
River Crossing, the I-5/I-84/I-405 Interchange, the OR 212/224 Corridor, the I-205/I-5 Interchange and the OR
217/I-5 Interchange. The following chart provides more details on these five chokepoints. Intermodal (roadway and
transit) chokepoints are shaded in green, roadway chokepoints are shaded in yellow and transit chokepoints are
shaded in purple.

Appendix B.  LEAGUE OF OREGON CITIES’ CONCERNS
(Reference 2, Pages 3-4)

Stakeholder Interests and Concerns  The provisions of OAR 660-012-0060 have received close attention by the
commission over the last several years. The current provisions of the rule were adopted by the commission in
March 2005, following an extensive evaluation of the TPR and work by a previous joint subcommittee of LCDC
and OTC. Overall, there is broad support for the basic principle in TPR section 0060: that local governments
should consider and address the transportation impacts of plan and zone changes at the time they are
making decisions about what types of land uses to allow in an area.  At the same time, disagreement remains
about whether additional changes to the TPR or the OHP are needed to accomplish this objective, and the tension
between this objective and other important land use and transportation planning objectives. (emphasis added)

Local governments and other stakeholders have raised several interrelated concerns about the
TPR and related provisions of the OHP:

Concern 1 Whether TPR requirements in combination with ODOT highway performance standards interfere
with local efforts to accommodate important economic development opportunities, especially
efforts to attract family wage jobs and traded-sector development.  (emphasis added)

Concern 2 Whether ODOT’s standards for highway performance are consistent with state and local land use
objectives to promote compact, mixed-use development in urban areas. (Metro and several other
communities have expressed concern that OHP mobility standards create a barrier to local efforts
to plan land for more intense uses that carry out broader directives in the TPR to promote land
use patterns that reduce reliance on the automobile.)  (emphasis added)
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Concern 3 Whether local governments should be able to defer detailed transportation analysis and
identification of mitigation measures to the time of review of specific development proposals. 
(emphasis added)

Concern 4 Whether local governments should be able to count improvements as “planned” when the
improvement is included in its TSP, regardless of whether the project is funded.  (emphasis
added)

Concern 5 Whether zone changes that are consistent with and carry out terms of an adopted comprehensive
plan should be subject to section 0060 requirements.

Concern 6 Whether standards for transportation performance, especially for state highways in urban areas,
are financially realistic or attainable given likely future transportation funding.  (emphasis
added)

Concern 7 Whether TPR requirements place an unfair burden on plan amendment applicants as “the last
one in” to address transportation deficiencies that are also the result of traffic from other
development. (emphasis added)

Email copies:

• Hugo/Quartz Roads Group
• Hugo Neighborhood Association & Historical Society
• Rogue Advocates
• Goal One Coalition
• 1000 Friends of Oregon
• William Wilkins, Executive Director, TRIP
• Matthew Garrett, Director 

Oregon Department of Transportation
• Matthew Crall, TGM Program Coordinator 

Oregon Department of Land Conservation and Development



HOME NEWS OPINION CULTURE SCREEN CHOW SOUND OUTSIDE BLOGS CALENDARS ADVERTISE CLASSIFIEDS 

Legislating More Traffic Congestion  

Imagine yourself trying to negotiate the traffic at the 
north end of the Bend Parkway, in the area of the 
Cascade Village Mall shopping center. (We know it’s 
painful, but please try.) 

Now imagine thousands more cars and trucks stirred 
into the mix every day. And imagine that no 
improvements have been made to allow the road grid 
to handle that extra load. 

About 17 years ago, the state of Oregon wisely 
adopted a regulation designed to prevent that sort of thing. It’s called the transportation planning 
rule, and basically it says that if new development is going to substantially increase traffic 
congestion, cities and/or developers must come up with the cash for highway improvements to 
mitigate the impact. 

The transportation planning rule, among other things, blocked the planned creation of a Wal-
Mart “superstore” at the north end of town. The Oregon Department of Transportation insisted 
that money be found first to pay for road upgrades, including $30 million worth at the worst 
bottleneck, the Cooley Road – Highway 97 interchange. The city’s share would be more than 
$11 million, and the city doesn’t have it. 

Now two Republican state legislators, Sen. Chris Telfer of Bend and Rep. John Huffman of The 
Dalles, want to change the rule. Huffman’s proposal is slightly more modest: He wants to 
eliminate the rule for small cities such as Prineville and Madras. Telfer’s idea is to suspend it 
statewide for five years. 

Predictably, Telfer and Huffman say it’s all about creating jobs. But most of the jobs created 
would be either temporary (in construction) or low-wage (such as at Wal-Mart). The damage, in 
terms of livability, pollution and time wasted sitting in traffic, would be permanent. 

But why not give Telfer’s five-year-suspension idea a try, at least, and see if it helps pull Bend 
and the rest of Oregon out of the recession? Simply because there’s no way in hell the rule will 
be brought back once it’s gone. It’s not hard to predict the rationalizations: The economy still isn’t 
that strong, reinstating the rule would inflict hardship on cities and developers, yada-yada-yada. 

Anyway, Bend’s economy isn’t on the skids because state regulations make development too 
tough; it’s in that lamentable situation because it – and, to a great extent, the entire state’s 
economy – depended too much on the volatile construction industry, and when the real estate 
bubble went pop there was nothing else to fall back on. 

Telfer’s and Huffman’s idea, in a way, reflects the same sort of reckless buy-now, pay-later 
mentality that caused the bubble and subsequent disastrous bust. Instead of paying the bill for 
development as we go, they want to let development proceed full speed ahead now and worry 
about the tab later, when more development (presumably) will generate more revenue to cover 
it. 

It’s a sort of Ponzi scheme, and like all Ponzi schemes it comes to grief sooner or later – as 
everybody in Bend should have learned by now. The transportation planning rule is simple 
common sense, and for wanting to scrap it Telfer and Huffman deserve THE BOOT. 

Written by :  
TSWeekly 

Comments (0)   
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E‐Mail/Letter 

 

 

January 10, 2011 

Oregon Department of land Conservation and Development (LCDC) 
635 Capitol Street NE, Suite 150 
Salem, Oregon, 97301‐2540 
503‐373‐0050 
E‐Mail: c/o Whitman Richard DLCD‐ richard.whitman@state.or.us 
Web:  http://www.oregon.gov.LCD/lcdc‐shtml 
 
References ‐1 January 12‐13, 2011 LCDC Meeting – Agenda Item 12. Transportation Planning rule (TPR) 0060 
         2 December 29, 2010 Transportation Planning Rule 0060‐Joint Subcommittee Memorandum‐ 
         3 December 29, 2010 House Bill 3379 Memorandum from Richard Whitman, Director/Matt Crall, 

       Land Use‐ Transportation Planning Specialist, DLCD to LCDC: Subject Agenda Item 12,  January 12‐13,           
         2011 LCDC Meeting 
 
Dear LCDC: 

Thanks you for considering these comments on “Agenda Item 12 Transportation Planning Rule (TPR) 
0060” for your scheduled January 12‐13 meeting.  As a Board member of the Lower Applegate Citizens 
Advisory Committee and Rogue Advocates we are part of the large citizen support for the basic principle 
in TPR section 0060: 
 
  “Local governments should consider and address the transportation impacts of plan and zone 
changes at the time they are making decision about what types of land uses to allow in an area.” 
 
Members of the Lower Applegate Citizens Advisory Committee live in the southwest area of Josephine 
County and Grants Pass areas.  The majority of members use the Redwood Highway, Route 199, 
transportation corridor and connecting roadways.  The Redwood Highway corridor has received 
extensive ODOT consultation and meetings to help resolve the significant traffic congestion and safety 
problems. Improvements have been made, but to date have not been able to keep pace with the 
extensive development of the area.   In addition this highway, Route 199, is used as the main arterial for 
travel through Grants Pass to the Oregon coast.  This Redwood transportation corridor is currently not 
able to adequately handle the carrying capacity, & so concern is expressed about any changes which 
would further delay and erode our transportation system. 
 
 Deferring of detailed transportation analysis and identification of mitigation measures to a later time 
will result in more degradation of this and other transportation systems and will not solve the 
transportation or economic problems.  Delay and counting improvements as “planned” when included 
in a local TSP, but not funded, has contributed to this current inefficient transportation system.  
Developments approved in advance of infrastructure through multiple types of “conditions” create 
more impact problems and do not fix them.  Delays can also lead to increased costs rather than 
“economic benefit”. 
 

mailto:richard.whitman@state.or.us
http://www.oregon.gov.lcd/lcdc-shtml


The argument is in question as to whether approving transportation systems without meeting all the 
performance standards or deferring funding will result in “economic growth” for our community and for 
Oregon.  The results often are quite the opposite as the quality of life is impacted with traffic 
congestion, accidents and often increased traffic deaths. Well planned transportation services and 
infrastructure are needed before approval of business and private developments. 
The proposed changes, Concern 6 & others, by the League of Oregon Cities are not sufficiently backed 
by supportive data.   Making changes by not considering all impacts of plan and zone changes may help 
the real estate business, but prove harmful and decrease the economic development in other business 
sectors.   
Concern 2‐ Local governments need to consider the larger community and in Josephine and Jackson 
counties it is essential to consider the agriculture, recreation and tourism industries.  Metro and other 
communities are working hard to develop needed alternative transportation.  Concern is whether 
ODOT’s standards for highway performance are consistent with state and local land use objectives to 
promote mixed‐use development in urban areas.  The broader directives in the TPR are also important 
to promote land use patterns that reduce reliance on the automobile as we look to “smart growth” and 
sustainable communities.  
 
Changes are not needed in TPR section 0060  
Concern 1— 
* the economic problems of cities will not be remedied by deferring and not addressing all 
transportation deficiencies.   
Concern 2 – 
*need is to plan land for more intense uses that carry out broader directives in the TPR to promote land use 
patterns that reduce reliance on the automobile. 
Concern 3 – 
*governments should not be able to defer detailed transportation analysis and identification of mitigation 
measures to the time of review of specific development proposals. 
Concern 4‐ 
* governments should not be able to count improvements as “planned” when the improvement is included in its 
TSP, regardless of whether the project is funded.  
Concern 5‐ 
*Zone changes and comprehensive plan changes should be subject to section 0060 requirements 
Concern ‐6 
*standards for transportation performance, especially for state highways in urban areas, should be financially 
realistic and attainable given likely future transportation funding 
Concern 7 
*TPR requirements do not place an unfair burden on plan amendment applicants as “the last one in” to address 
transportation deficiencies that are also the result of traffic from other development. 
 
 
Addressing our current transportation deficiencies in our communities, addressing critical choke points 
and improving the surface transportation system is essential to maintaining a high quality of life and 
economic competitiveness in Oregon.  Reducing delays, addressing funding upfront, and all impacts of 
the TSP will support and maintain our communities and quality of life.  The short term gains of  poor 
planning and delay of transportation infrastructure will result in increased cumulative costs and an 
inadequate transportation system. 
 
 
 



Thank you for consideration of these comments. 
 
 
Sincerely, 
 
 
Jean Mount 
Board member Lower Applegate Citizen Advisory Committee 
Board member Rogue Advocates 
3620 Helms Road 
Grants Pass, Oregon, 97527 
E‐Mail: jkmount@oigp.net 
541‐476‐0519 
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