
661-010-0021  

Withdrawal of Decision for Reconsideration 

(1) If a local government or state agency, pursuant to ORS 197.830(13)(b), 
withdraws a decision for the purposes of reconsideration, it shall file a notice of 
withdrawal with the Board on or before the date the record is due or, on appeal of 
a decision under ORS 197.610 to 197.625, the local government shall file a 
notice of withdrawal prior to the filing of the respondent’s brief. A copy of the 
decision on reconsideration shall be filed with the Board within 90 days after the 
filing of the notice of withdrawal or within such other time as the Board may 
allow.  

(2) The filing of a notice of withdrawal under section (1) of this rule shall suspend 
proceedings on the appeal until a decision on reconsideration is filed with the 
Board, or the time designated therefor expires, unless otherwise ordered by the 
Board. If no decision on reconsideration is filed within the time designated 
therefor, the Board shall issue an order restarting the appeal.  

(3) A copy of the decision on reconsideration under section (1) of this rule shall be 
filed with the Board within 7 days after the local government or state agency issues 
the decision on reconsideration and copies of the decision on reconsideration shall 
be served on all parties. The first page of the decision on reconsideration, or an 
accompanying transmittal letter, shall indicate the title and case number of the 
pending appeal before the Board.  

(4) Petitioner(s) may seek review of the decision on reconsideration as provided in 
section (5) of this rule. Any other person may file a notice of intent to appeal the 
decision on reconsideration as provided in OAR 661-010-0015. If such an appeal is 
filed, and a petitioner files an amended notice of intent to appeal or refiles the 
original notice of intent to appeal as provided in section (5) of this rule, any party 
may move to consolidate the appeals challenging the decision on reconsideration 
as provided in OAR 661-010-0055. 

(5) After the filing of a decision on reconsideration: 

(a) If the petitioner wishes review by the Board of the decision on reconsideration:  

(A) Except as provided in paragraph (B) of this subsection, the petitioner shall file 
an amended notice of intent to appeal together with two copies within 21 days after 
the decision on reconsideration is received by the Board.  



(B) In the event the local government or state agency affirms its decision or 
modifies its decision with only minor revisions, the petitioner may refile the 
original notice of intent to appeal, with the date of the decision on reconsideration 
indicated thereon, together with two copies within 21 days after the decision on 
reconsideration is received by the Board.  

(b) Refiling of the original notice of intent to appeal or filing of an amended notice 
of intent to appeal is accomplished by delivery of the Notice to the Board, or 
receipt of the Notice by the Board, on or before the due date. Filing or refiling may 
also be accomplished by mailing on or before the due date by first-class, certified 
or registered mail.  

(c) An amended notice of intent to appeal or a refiled notice of intent to appeal 
under paragraphs (A) and (B) of subsection 5(a) of this rule shall conform with the 
requirements of OAR 661-010-0015(3) and shall be served on the following:  

(A) All parties to the appeal suspended pursuant to section (2) of this rule;  

(B) The applicant, if any (and if other than the petitioner). If an applicant was 
represented by an attorney before the governing body, then the name, address and 
telephone number of the applicant’s attorney shall also be included;  

(C) Any other person to whom written notice of the original or reconsidered land 
use decision or limited land use decision was mailed as shown on the governing 
body’s records. The telephone number may be omitted for any such person.  

(d) No additional filing fee or deposit for costs shall be required to refile the 
original notice of intent to appeal or file an amended notice of intent to appeal 
under subsection (5)(a) of this rule.  

(e) If no amended notice of intent to appeal is filed or no original notice of intent to 
appeal is refiled, as provided in subsection (5)(a) and (b) of this rule, the appeal 
will be dismissed.  

(f) Parties who have already intervened in the appeal need not file new motions to 
intervene when an amended notice of intent to appeal is filed or the original notice 
of intent to appeal is refiled.  

(6) The local government or state agency shall, within 21 days after service of the 
amended notice of intent to appeal or refiled original notice of intent to appeal 
under subsection (5)(a) of this rule, transmit to the Board a certified copy of the 



record of the proceeding under review in accordance with OAR 661-010-0025. 
The record submitted by the local government or state agency in an appeal of a 
decision on reconsideration shall include the record of the original decision and the 
decision on reconsideration.  

Stat. Auth.: ORS 183.545 & 197.820(4) 
Stats. Implemented: ORS 197.830(13)(b) 
Hist.: LUBA 1-1992, f. & cert. ef. 1-21-92; LUBA 2-1992, f. & cert. ef. 3-19-92; 
LUBA 1-1994, f. & cert. ef. 6-22-94; LUBA 1-1998, f. 2-12-98, cert. ef. 3-1-98; 
LUBA 1-2001, f. 10-15-01, cert. ef. 1-1-02; LUBA 1-2010, f. 6-30-10, cert. ef. 7-
1-10  

  



661-010-0025  

Record 

(1) Contents of Record: Unless the Board otherwise orders, or the parties otherwise 
agree in writing, the record shall include at least the following:  

(a) The final decision including any findings of fact and conclusions of law.  

(b) All written testimony and all exhibits, maps, documents or other written 
materials specifically incorporated into the record or placed before, and not 
rejected by, the final decision maker, during the course of the proceedings before 
the final decision maker.  

(c) Minutes and tape, CD, DVD or other media recordings of the meetings 
conducted by the final decision maker as required by law, or incorporated into the 
record by the final decision maker. A verbatim transcript of media recordings shall 
not be required, but if a transcript has been prepared by the governing body, it shall 
be included. If a verbatim transcript is included in the record, the media recordings 
from which that transcript was prepared need not be included in the record, unless 
the accuracy of the transcript is challenged.  

(d) Notices of proposed action, public hearing and adoption of a final decision, if 
any, published, posted or mailed during the course of the land use proceeding, 
including affidavits of publication, posting or mailing. Such notices shall include 
any notices concerning amendments to acknowledged comprehensive plans or land 
use regulations given pursuant to ORS 197.610(1) or 197.615(1) and (2).  

(2) Transmittal of Record:  

(a) The governing body shall, within 21 days after service of the Notice on the 
governing body, transmit to the Board a certified paper copy of the record of the 
proceeding under review. The governing body may, however, retain any large 
maps, media recordings, or difficult-to-duplicate documents and items until the 
date of oral argument. Where documents are retained until the date of oral 
argument, those retained documents shall be identified in the table of 
contents, as provided in OAR 661-010-0025(4)(B).Transmittal of the record is 
accomplished by delivery of the record to the Board, or by receipt of the record by 
the Board, on or before the due date.  



(b) As an alternative to transmitting a certified paper copy of the record, a 
local government may transmit the record to the Board in electronic 
form.  Transmittal of an electronic copy is accomplished by delivery of two 
complete copies of the record on optical disks, with documents recorded in a 
PDF format, preferably searchable.  A local government may transmit the 
record in electronic form, and also retain items until oral argument as 
described in OAR 661-010-0025(2)(a).  A local government may not recover 
copying costs under OAR 661-010-0075(1)(b)(B) for electronic copies of the 
record transmitted to the Board. 

 (3) Service of Record:  

(a) Contemporaneously with transmittal, the governing body shall serve a paper 
copy of the record, exclusive of large maps, media recordings, and difficult-to-
duplicate documents and items, on the petitioner or the lead petitioner, if one is 
designated. The governing body shall also serve a paper copy of the record on any 
other party, including intervenors-petitioner, requesting a copy provided such other 
party reimburses the governing body for the reasonable expense incurred in 
copying the record. The governing body shall also serve a copy of any media 
recording included in the record, or any recording from which a transcript included 
in the record was prepared, on any party requesting such a copy, provided such 
party reimburses the governing body for the reasonable expense incurred in 
copying the recording.  

(b) By prior agreement of the party to be served, service of the record as described 
in OAR 661-010-0025(3)(a) may be in an electronic format instead of a paper 
copy. If copies of the record are served on the parties in electronic format only, the 
local government may not recover copying costs under OAR 661-010-
0075(1)(b)(B) for such electronic copies of the record.  

(4) Specifications of Record:  

(a) The record, including any supplements or amendments, shall:  

(A) Be filed in a suitable folder; the cover shall bear the title of the case as it 
appears in the Notice or in the Board’s order consolidating multiple appeals, and 
the Board’s numerical designation for the case, and shall indicate the numerical 
designation given the land use decision or limited land use decision by the 
governing body; if the record consists of multiple volumes, the cover shall indicate 
the page numbers contained in each volume;  



(B) Begin with a table of contents, listing each item contained therein, and the page 
of the record where the item begins (see Exhibit 2).  

(i) Where an listed item listed in the table of contents includes attached exhibits, 
the exhibits shall be separately listed as an exhibit to the item.  Where the 
exhibit is also a document that is being retained under OAR 661-010-0025(2), 
the exhibit shall also be listed at the end of the table of contents as provided in 
subsection (ii) below. 

(ii) WhereEach large maps, media recordings, or other items or documents are 
retained by the governing body under section (2) of this rule, those retained items 
shall be separately listed at the end of the table of contents;  

(C) Be securely fastened on the left side;  

(D) Have pages numbered consecutively, with the page number at the bottom 
outside corner of each page;  

(E) Be arranged in inverse chronological order, with the most recent item first. 
Exhibits attached to a record item shall be included according to the numerical or 
alphabetical order in which they are attached, not the date of the exhibits. Upon 
motion of the governing body, the Board may allow the record to be organized 
differently.  

(b) Where the record includes the record of a prior appeal to this Board, the table 
of contents shall specify the LUBA number of the prior appeal, and indicate that 
the record of the prior appeal is incorporated into the record of the current appeal. 

(c) A record that does not substantially conform to the preceding requirements may 
be rejected by the Board. 

(5) If no record objection is filed and the governing body transmits an amendment 
to the record, the date the amendment is received by the Board shall be considered 
the date the record is received for the purpose of computing time limits as required 
by these rules.  

[ED. NOTE: Exhibits referenced are available from the agency.]  

  



661-010-0030  

Petition for Review 

(1) Filing and Service of Petition: The petition for review together with four copies 
shall be filed with the Board within 21 days after the date the record is received or 
settled by the Board. See OAR 661 010-0025(2) and 661-010-0026(6). The 
petition shall also be served on the governing body and any party who has filed a 
motion to intervene. Failure to file a petition for review within the time required by 
this section, and any extensions of that time under OAR 661-010-0045(9) or 661-
010-0067(2), shall result in dismissal of the appeal and forfeiture of the filing fee 
and deposit for costs to the governing body. See OAR 661 010 0075(1)(c).  

(2) Specifications of Petition: The petition for review shall:  

(a) Begin with a table of contents;  

(b) Not exceed 50 pages, exclusive of appendices, unless permission for a longer 
petition is given by the Board;  

(c) Have blue front and back covers of at least 65-pound weight paper. The front 
cover page shall state the full title of the proceeding, and the names, addresses and 
telephone numbers of all parties unrepresented by an attorney. If a party is 
represented by an attorney, the name, address and telephone number of the 
attorney shall be substituted for the party. If there is more than one petitioner, the 
cover page shall specify which petitioner(s) are filing the petition. An intervenor 
shall be designated as either petitioner or respondent in accordance with OAR 661-
010-0050;  

(d) Be typewritten or word-processed in proportionately spaced font such as Times 
New Roman no smaller than 1412 point both for text and 10 point for footnotes;  

(e) Be double spaced, except that quotations and footnotes may be single-spaced 
with double space above and below each paragraph of quotation;  

(f) Have text printed on only one side of the page; however, text may be printed on 
both sides of the page if the paper is sufficiently opaque to prevent material on one 
side from showing through, and the petition is bound along the left-hand margin so 
that the pages lie flat when open;  

(g) Be printed on 8 1/2 by 11 inch paper, with numbers for each line of text;  



(h) Have inside margins of 1 1/4 inches, outside margins of 1 inch, top and bottom 
margins of 3/4 inch; and  

(i) Be signed on the last page by the author. In cases where multiple unrepresented 
petitioners or intervenors-petitioner file a single petition for review, the petition for 
review shall be signed by all petitioners or intervenors-petitioner who wish to join 
the petition for review.  

(3) If the Board determines that the petition for review fails to conform with the 
requirements of section (2) of this rule, it shall notify the author, and a brief 
conforming with the requirements of section (2) shall be filed within three (3) days 
of notification by the Board. The Board may refuse to consider a brief that does not 
substantially conform to the requirements of this rule.  

(4) Contents of Petition: The petition for review shall:  

(a) State the facts that establish petitioner’s standing;  

(b) Present a clear and concise statement of the case, in the following order, with 
separate section headings:  

(A) The nature of the land use decision or limited land use decision and the relief 
sought by petitioner;  

(B) A summary of the arguments appearing under the assignments of error in the 
body of the petition;  

(C) A summary of the material facts. The summary shall be in narrative form with 
citations to the pages of the record where the facts alleged can be found. Where 
there is a map in the record that helps illustrate the material facts, the petitioner 
shall include a copy of that map in the summary of the material facts or attach it as 
an appendix to the petition.  

(c) State why the challenged decision is a land use decision or a limited land use 
decision subject to the Board’s jurisdiction;  

(d) Set forth each assignment of error under a separate heading. Each assignment 
of error must demonstrate that the issue raised in the assignment of error was 
preserved during the proceedings below, if preservation is required. Each 
assignment of error must state the applicable standard of review.  Where 



several assignments of error present essentially the same legal questions, the 
argument in support of those assignments of error shall be combined;  

(e) Contain a copy of the challenged decision, including any adopted findings of 
fact and conclusions of law; and 

(f) Contain a copy of any comprehensive plan provision, ordinance or other 
provision of local law cited in the petition, unless the provision is quoted verbatim 
in the petition.  

(5) The petition for review may include appendices containing verbatim transcripts 
of relevant portions of media recordings that are part of the record.  

(6) Amended Petition: A petition for review which fails to comply with section (4) 
of this rule may, with permission of the Board, be amended. The Board shall 
determine whether to allow an amended petition for review to be filed in 
accordance with OAR 66l-010-0005.  

(7) Cross Petition: Any respondent or intervenor-respondent who desires seeks 
reversal or remand of an aspect of the decision on appeal regardless of the outcome 
under the petition for review may file a cross petition for review that includes one 
or more assignments of error.  A respondent or intervenor-respondent who 
seeks reversal or remand of an aspect of the decision on appeal only if the 
decision on appeal is reversed or remanded under the petition for review may 
file a cross petition for review that includes contingent cross-assignments of 
error, clearly labeled as such.  The cover page shall identify the petition as a 
cross petition and the party filing the cross petition. The cross petition shall be filed 
within the time required for filing the petition for review and must comply in all 
respects with the requirements of this rule governing the petition for review, except 
that a notice of intent to appeal need not have been filed by such party.  

Stat. Auth.: ORS 183.545 & 197.820(4) 
Stats. Implemented: ORS 197.830(11), (12) & (13)(a) 
Hist.: LUBA 1-1979(Temp), f. & ef. 11-1-79; LUBA 2-1980, f. & ef. 4-29-80; 
LUBA 1-1983, f. & ef. 10-3-83; LUBA 1-1987, f. & ef. 12-30-87; LUBA 1-1992, 
f. & cert. ef. 1-21-92; LUBA 2-1992, f. & cert. ef. 3-19-92; LUBA 1-1994, f. & 
cert. ef. 6-22-94; LUBA 1-1998, f. 2-12-98, cert. ef. 3-1-98; LUBA 1-2001, f. 10-
15-01, cert. ef. 1-1-02; LUBA 1-2010, f. 6-30-10, cert. ef. 7-1-10  

  



661-010-0050  

Intervention 

(1) Standing to Intervene: The applicant and any person who appeared before the 
local government, special district or state agency may intervene in a review 
proceeding before the Board. Status as an intervenor is recognized when a motion 
to intervene is filed, but the Board may deny that status at any time. 

(2) Motion to Intervene: A motion to intervene shall be filed within 21 days of the 
date the notice of intent to appeal is filed pursuant to OAR 661-010-0015, or the 
amended notice of intent to appeal is filed or original notice of intent to appeal is 
refiled pursuant to OAR 661-010-0021. When two or more intervenors join in a 
motion to intervene and are unrepresented by an attorney, a lead intervenor shall be 
designated as the contact person for the purpose of receiving documents from the 
Board and other parties. The motion to intervene (see Exhibit 3) shall: 

(a) List the names, addresses, and telephone numbers of all persons moving to 
intervene. If an attorney represents the intervenor(s), the attorney’s name, address 
and telephone number shall be substituted for that of the intervenor(s);  

(b) State whether the party is intervening on the side of the petitioner or the 
respondent;  

(c) State the facts which show the party is entitled to intervene, supporting the 
statement with affidavits or other proof;  

(d) On the last page, be signed by each intervenor, or the attorney representing that 
intervenor, on whose behalf the motion to intervene is filed;  

(e) Be served upon the Board and all parties.  

(3) Filing Fee: A motion to intervene shall be accompanied by a filing fee of $100 
for each appeal in which intervention is sought, payable to the Land Use Board 
of Appeals. Where multiple parties file a single joint motion to intervene, only 
one fee per appeal is required.  If a motion to intervene is received without 
payment of the filing fee or a check providing the filing fee is returned for 
insufficient funds, the intervenor will be given an opportunity to submit the 
required fee. If the filing fee is not paid within the time set by the Board, the Board 
shall deny the motion to intervene. Cash shall not be accepted.  



(4) Intervention in an appeal that is consolidated with other appeals does not allow 
the intervenor to appear as a party with respect to those appeals in which the 
intervenor has not filed a timely motion to intervene.  

(5) Parties who have already intervened in an appeal need not file new motions to 
intervene when an amended notice of intent to appeal is filed or the original notice 
of intent to appeal is refiled pursuant to OAR 661-010-0021.  

(6) Intervenor’s Brief:  

(a) If intervention is sought as a petitioner, the brief shall be filed within the time 
limit for filing the petition for review, and shall satisfy the requirements for a 
petition for review in OAR 661-010-0030.  

(b) If intervention is sought as a respondent, the brief shall be filed within the time 
for filing a respondent’s brief and shall satisfy the requirements for a respondent’s 
brief in OAR 661-010-0035.  

[ED. NOTE: Exhibits referenced are available from the agency.]  

  



661-010-0067  

Extensions of Time 

(1) In no event shall the time limit for the filing of the notice of intent to appeal be 
extended.  

(2) Except as provided in this section and OAR 661-010-0045(9), in no event shall 
the time limit for the filing of the petition for review be extended without the 
written consent of all parties. Written consent may include facsimile signatures. 
The Board may, on a motion of a party or its own motion, extend the deadline for 
filing the petition for review to allow time to rule on a motion to dismiss. Written 
consent to extend the deadline for filing record objections shall automatically 
extend the deadline for filing the petition for review for the same number of days 
granted to extend the deadline for filing record objections, unless the consenting 
parties expressly provide otherwise.  

(3) All other time limits may be extended upon oral or written consent of all 
parties, the Board’s motion or motion of a party. Written consent may include 
facsimile signatures.  

(4) A motion for extension of time shall state the reasons for granting the extension 
and must be filed with the Board within the time required for performance of the 
act for which an extension of time is requested.  A motion for extension of time 
that is not accompanied by a written consent by all parties to the requested 
extension shall state whether all parties to the appeal have agreed to the 
motion for extension of time, orally or otherwise. 

(5) Any written or oral agreement by the parties allowing an extension of time 
shall automatically extend the time for subsequent filings, as well as the issuance 
of the Board’s final order by an amount of time equal to the extension agreed to by 
the parties.  

(6) In the event the Board extends the deadline for issuance of its final order 
without consent of the parties, it shall enter the findings required by ORS 197.840. 

  



661-010-0071  

Reversal or Remand of Land Use Decisions  

(1) The Board shall reverse a land use decision when: 

(a) The governing body exceeded its jurisdiction; 

(b) The decision is unconstitutional; or 

(c) The decision violates a provision of applicable law and is prohibited as a matter 
of law. 

(2) The Board shall remand a land use decision for further proceedings when: 

(a) The findings are insufficient to support the decision, except as provided in ORS 
197.835(11)(b); 

(b) The decision is not supported by substantial evidence in the whole record; 

(c) The decision is flawed by procedural errors that prejudice the substantial rights 
of the petitioner(s); or 

(d) The decision improperly construes the applicable law, but is not prohibited as a 
matter of law. ; or 

(e) All parties stipulate in writing to remand. 

Stat. Auth.: ORS 183.545 & ORS 197.820(4) 
Stats. Implemented: ORS 197.835 
Hist.: LUBA 1-1987, f. & ef. 12-30-87; LUBA 1-1998, f. 2-12-98, cert. ef. 3-1-98 

661-010-0073 

Reversal or Remand of Limited Land Use Decisions 

(1) The Board shall reverse a limited land use decision when: 

(a) The governing body exceeded its jurisdiction; 

(b) The decision is unconstitutional; or 



(c) The decision violates a provision of applicable law and is prohibited as a matter 
of law. 

(2) The Board shall remand a limited land use decision for further proceedings 
when: 

(a) The findings are insufficient to support the decision, except as provided in ORS 
197.835(11)(b); 

(b) The decision is not supported by substantial evidence in the record. The 
existence of evidence in the record supporting a different decision shall not be 
grounds for reversal or remand if there is evidence in the record to support the final 
decision; 

(c) The local government committed a procedural error which prejudiced the 
substantial rights of the petitioner(s); or 

(d) The decision improperly construes the applicable law, but is not prohibited as a 
matter of law. ; or 

(e) All parties stipulate in writing to remand.  

Stat. Auth.: ORS 183.545 & ORS 197.820(4) 
Stats. Implemented: ORS 197.828 & ORS 197.835 
Hist.: LUBA 1-1992, f. & cert. ef. 1-21-92; LUBA 2-1992, f. & cert. ef. 3-19-92; 
LUBA 1-1998, f. 2-12-98, cert. ef. 3-1-98 

 

  



661-010-0075  

Miscellaneous Provisions 

(1) Cost Bill and Attorney Fees  

(a) Time for Filing: The prevailing party may file a cost bill or a motion for 
attorney fees, or both, no later than 14 days after the final order is issued. The 
prevailing party shall serve a copy of any such cost bill or motion for attorney fees 
on all parties.  

(b) Recoverable Costs: Costs may be recovered only for the items set forth in this 
subsection.  

(A) If the petitioner is the prevailing party, the petitioner may be awarded the cost 
of the filing fee.  

(B) If the governing body is the prevailing party, the governing body may be 
awarded copying costs for the required number of copies of the record, at 25 cents 
per page, whether or not the governing body actively participated in the review.  

(C) Costs awarded to the governing body pursuant to this section shall be paid 
from the deposit required by OAR 661-010-0015(4) and shall not exceed the 
amount of that deposit.  

(D) If an intervenor under OAR 661-010-0050 or a state agency under OAR 
661-010-0038 is the prevailing party, the intervenor or state agency may be 
awarded the cost of the fee to intervene or to file a state agency brief.   

 

* * * * * * 

 

(9) Address and Hours of the Board:  The Board’s address is 775 Summer 
Street NE, Suite 330, Salem Oregon, 97301-1283. The telephone number is 
(503) 373-1265. The Board’s office shall be open from 8:00 a.m. to 12:00 p.m., 
and 1:00 p.m. to 5:00 p.m. Monday through Friday. 


