25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A city
decision to charge a subdivision applicant the actual cost of processing his subdivision
application is not a land use decision that is subject to review by LUBA, where the city’s
final decision demanding payment of the actual costs was not made as part of its decision
on the merits of the subdivision application and instead postdates that decision on the
merits by over one year. The city’s later decision to demand payment of the actual cost of
processing the subdivision application is a “fiscal” decision, and under the reasoning in
Housing Council v. City of Lake Oswego, 48 Or App 525, 617 P2d 655 (1980), rev
dismissed 291 Or 878, 635 P2d 647 (1981) is not a land use decision subject to LUBA
review. Montgomery v. City of Dunes City, 61 Or LUBA 123 (2010).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. ORS
227.173(1) requires that “[a]pproval or denial of a discretionary permit application shall
be based on standards and criteria, which shall be set forth in the development
ordinance.” A development code that permits the city engineer to waive or modify city
street and roadway improvement standards where “in his/her judgment special
circumstances dictate such change” is sufficient to comply with the ORS 227.173(1)
requirement for “standards and criteria.” Zirker v. City of Bend, 59 Or LUBA 1 (2009).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Approving or denying a tentative subdivision plat within an urban growth boundary is a
limited land use decision and therefore not a “permit” decision. Because the ORS
227.175(10)(a) directive that local appeal issues not be limited to those issues identified
in the notice of appeal only applies to permit decisions, that statute does not apply to
decisions involving the approval or denial of subdivisions. Frewing v. City of Tigard, 59
Or LUBA 23 (2009).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. Even
when an applicant forfeits the right to process a subdivision application under the limited
land use provisions of a local code and processes the application under the procedures for
permits, the decision approving or denying the subdivision is still a limited land use
decision and the provisions of ORS 227.175(10)(a) do not apply. Frewing v. City of
Tigard, 59 Or LUBA 23 (2009).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. There
is a difference between an application having enough information to allow staff to begin
review and having enough information and evidence needed to demonstrate that all
applicable approval criteria are met. It is not inconsistent with ORS 227.178 to determine
that there is enough information for an application to be complete, but still allow the
submittal of additional information to demonstrate compliance with applicable approval
criteria. Frewing v. City of Tigard, 59 Or LUBA 23 (2009).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
petitioner fails to establish a basis for reversal or remand under ORS 227.186 (Measure
56 Notice) where the notice of hearing that the local government gave was given within
the time required by ORS 227.186, that notice appears to substantially comply with ORS



227.186 and petitioner merely states it is not clear from the record that the statutorily
required notice was given. Home Builders Association v. City of Eugene, 59 Or LUBA
116 (2009).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
street connectivity requirement that development street systems not create “excessive
travel lengths” is sufficient to qualify as a standard or criterion, and therefore does not
violate the ORS 227.173(1) requirement that permit decisions must “be based on
standards and criteria.” Konrady v. City of Eugene, 59 Or LUBA 466 (2009).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. ORS
197.610(1) and OAR 660-018-0020(1)(c) and (2) require that a local government provide
the Department of Land Conservation and Development with a copy of the proposed text
of any post acknowledgment comprehensive plan or land use regulation amendment.
Where a local government’s notice of its post acknowledgment action does not include
the proposed text, remand is required. SEIU v. City of Happy Valley, 58 Or LUBA 261
(2009).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Where a party challenges a resolution adopting fees charged by the county for permits
and appeals, the burden is on the county to include evidence in the record that
demonstrates that the fees were set consistent with the statute’s mandate that the fees that
are subject to ORS 215.416(1) and ORS 215.422(1)(c) will not exceed average or actual
costs of processing permits or appeals. Sommer v. Josephine County, 58 Or LUBA 505
(2009).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. The
ORS 203.045(3) general requirement that county ordinances be fully read in an open
meeting on two days at least 13 days apart does not apply in cases where the ordinance is
authorized by another statute. Although ORS 215.050(1) does not expressly require or
authorize counties to adopt comprehensive plans by ordinance, the statute is properly
interpreted to authorize counties to do so. Johnson v. Jefferson County, 56 Or LUBA 25
(2008).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. OAR
660-018-0020 does not require that the Department of Land Conservation and
Development be provided a redlined version of a post-acknowledgment comprehensive
plan amendment. In addition, OAR 660-018-0020 does not provide that any failure on a
local government’s part to adequately identify the text to be repealed or adopted by a
post-acknowledgment comprehensive plan amendment has the legal consequence of
requiring that the post-acknowledgment comprehensive plan amendment be viewed as an
entirely new comprehensive plan such that unamended portions of the comprehensive
plan must be shown to comply with the statewide planning goals. Johnson v. Jefferson
County, 56 Or LUBA 25 (2008).



25.3.1 Local Government Procedures — Compliance with Statutes — Generally. The
ORS 203.045(3) general requirement that county ordinances be fully read in an open
meeting on two days at least 13 days apart does not apply in cases where the ordinance is
authorized by another statute. Although ORS 215.050(1) does not expressly require or
authorize counties to adopt comprehensive plans by ordinance, the statute is properly
interpreted to authorize counties to do so. Johnson v. Jefferson County, 56 Or LUBA 72
(2008).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. ORS
215.060 provides that action regarding a comprehensive plan shall have no effect, unless
10 days’ advance public notice of each hearing is published in a newspaper of general
circulation. Where the required 10 days’ notice is given, the county’s subsequent decision
to adopt different parts of the proposed comprehensive plan amendments by separate
ordinances does not require new notice under ORS 215.060. Johnson v. Jefferson County,
56 Or LUBA 72 (2008).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. An
ordinance that is deemed acknowledged under ORS 197.625 is not immune from an as-
applied challenge based on an alleged inconsistency with state law. Acknowledgement
under ORS 197.625 means only that the ordinance complies with statewide planning
goals. Porter v. Marion County, 56 Or LUBA 635 (2008).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. Even
if an expert testifies that property is in a high landslide risk area, if the property is not
located in a “further review area” as defined by OAR 632-007-0010(1) ORS
215.260(1)(b) does not require that DOGAMI review a geotechnical report on the
property. Boucot v. City of Corvallis, 56 Or LUBA 662 (2008).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. ORS
215.427(2) merely provides that a local government may request additional information
before proceeding with a permit or rezoning application if it believes such information is
necessary. The statute does not mean that once a local government indicates the
application is complete that necessarily means the application includes substantial
evidence that all applicable criteria are satisfied. Sperber v. Coos County, 56 Or LUBA
763 (2008).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
local government errs in finding that an appeal of a denial of a sign permit involves only
a “request for interpretation” rather than a “permit” to which the provisions of ORS
227.175(10) applied to require a de novo hearing that is not limited to issues raised by the
appellant in an appeal statement. Lamar Advertising Company v. City of Eugene, 54 Or
LUBA 295 (2007).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
hearings officer errs in declining to review proposed flight instruction, scenic tours and
forest patrol uses as “new uses” rather than “existing uses” under the Aviation



Protection Act, ORS 836.608, and in requiring the applicant to submit a new
application requesting approval for those “new uses,” where the initial application
sought approval of those uses under criteria that apply to new uses, county staff
understood that the applicant sought approval as new uses and not existing uses, and the
applicant requested that the hearings officer evaluate those uses as new uses if they did
not qualify as existing uses. Applebee v. Washington County, 54 Or LUBA 364 (2007).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. OAR
660-041-0030, which requires notice to the Department of Land Conservation and
Development (DLCD) of an application for or decision on a permit pursuant to a Ballot
Measure 37 waiver, is not inconsistent with ORS 197.763(2)(c), which requires a local
government if requested by the applicant to notify DLCD of a hearing on a land use
application. DLCD v. Deschutes County, 54 Or LUBA 799 (2007).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
decision that merely relocates or eliminates a common property line between abutting
properties is not a “permit” decision as that term is defined in ORS 227.160(2) and
215.402(4), even if the decision involves the exercise of discretion. South v. City of
Portland, 53 Or LUBA 362 (2007).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
decision that relocates or eliminates a common boundary between two properties does not
involve the “proposed development of land” and thus is not a “permit” as that term is
defined in ORS 227.160(2) and 215.402(4). The statutory requirements for notice and
hearing that govern “permit” decisions do not apply to a property line adjustment
decision. South v. City of Portland, 53 Or LUBA 362 (2007).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Absent some explanation for why a building permit decision that modifies a condition of
partition approval involves the kind and degree of discretion that distinguishes a statutory
“permit” as that term is defined at ORS 215.402(4) from other kinds of permits, LUBA
will not presume that challenged permit is an ORS 215.402(4) permit. Neelund v.
Josephine County, 52 Or LUBA 683 (2006).

25.3.1 Local Government Procedures - Compliance with Statutes - Generally. While
deviations from the post acknowledgment plan amendment notice requirements at ORS
197.610(1) may constitute procedural errors that will not provide a basis for remand
absent prejudice to a petitioner’s substantial rights, a complete failure to provide notice to
the Department of Land Conservation and Development under ORS 197.610(1) is a
substantive error and requires remand without regard to whether the failure prejudiced
petitioner’s substantial rights. Friends of Bull Mountain v. City of Tigard, 51 Or LUBA
759 (2006).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
resolution that adopts a fee schedule is not a zoning ordinance, land division ordinance or
similar ordinance, and is therefore not a “land use regulation,” the adoption of which



requires compliance with the procedural requirements of ORS 197.610 to 197.615. Doty
v. City of Bandon, 49 Or LUBA 411 (2005).

25.3.1 Local Government Procedures - Compliance with Statutes - Generally. ORS
227.178 and 227.179 envision three routes to final action on a permit application: (1) a
final local government decision within 120 days; (2) a final local government decision in
more than 120 days followed by a refund of one-half of the application fee; or (3) a
failure to issue a final decision within 120 days followed by a petition for a writ of
mandamus to compel the local government to approve the permit or demonstrate to the
circuit court that approval of the permit would violate a substantive provision of its
comprehensive plan or land use regulations. Wal-Mart Stores, Inc. v. City of Central
Point, 49 Or LUBA 697 (2005).

25.3.1 Local Government Procedures - Compliance with Statutes - Generally. If a
city or county adopts a “spurious, bad faith” denial of a “permit, limited land use decision
or zone change application” under ORS 215.427 or 227.178 for the purpose of avoiding
one of the statutory consequences for failing to take timely action on an application, such
a decision constitutes an “action * * * for the purpose of avoiding the requirements of
ORS 215.427 or 227.178,” within the meaning of ORS 197.835(10)(b)(B). Wal-Mart
Stores, Inc. v. City of Central Point, 49 Or LUBA 697 (2005).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
provision in a local subarea plan allowing submittal of master plan application without
the consent of all owners of property subject to the application does not violate ORS
227.175(1). Lowery v. City of Keizer, 48 Or LUBA 568 (2005).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
zoning code amendment that purports to legalize lots or parcels that were created by deed
or land sales contract in violation of the applicable local criteria at the time of creation is
inconsistent with ORS 92.010 and ORS 215.010(1). Stevens v. Jackson County, 47 Or
LUBA 381 (2004).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Oregon Laws 1993, chapter 590, section 6 allows counties to avoid implementing
statutory changes to the destination resort requirements until no later than their next
periodic review. Even if a county has not concluded its next periodic review, it cannot
substantially amend its pre-1993 destination resort regulations without implementing
those changes. Stevens v. Jackson County, 47 Or LUBA 381 (2004).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A use
determination adopted pursuant to ORS 227.160(2)(b) may include a description of the
procedures the city anticipates will be used to consider an application for that use. Boly v.
City of Portland, 46 Or LUBA 197 (2004).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. An
ordinance that allows an up-or-down vote by the county electorate on permit approval



decisions is incompatible with, and therefore preempted by, ORS 215.402, which
requires that approval or denial of permit applications be governed by standards and
criteria set forth in the county’s code and findings explaining why the proposal complies
or fails to comply with those standards. Sievers v. Hood River County, 46 Or LUBA 635
(2004).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
building permit may also constitute a statutory “permit” as defined by ORS 227.160
or 215.402, and thus require a local government to provide notice and opportunity for
hearing before taking action on that permit, where approval or denial of the permit
requires a discretionary determination regarding whether the proposed use is allowed
or not allowed under applicable land use regulations. Frymark v. Tillamook County,
45 Or LUBA 486 (2003).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Under ORS 227.178(2), even if a city believes that an application is incomplete or it
needs more information to render a decision, the city must conduct a hearing and render a
decision based on the information submitted, if the applicant insists. Wiper v. City of
Eugene, 44 Or LUBA 127 (2003).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. It is
inconsistent with the statutory scheme for processing permit applications at ORS 227.160
et seq. for city planning staff to reject a permit application because staff believes more
information is necessary or because staff believes additional or different applications are
necessary for approval. Wiper v. City of Eugene, 44 Or LUBA 127 (2003).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. While
a city may deny a permit application if the applicant fails to submit information that is
necessary for approval, under ORS 227.175 that decision must be made by a hearings
officer or proper designate, after a hearing or other procedure that affords the applicant
and others to present evidence and argument. Under the statute, planning staff may not
effectively prejudge the merits of the application by rejecting an application that staff
feels cannot be approved in the form submitted. Wiper v. City of Eugene, 44 Or LUBA
127 (2003).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
local government quasi-judicial land use decision maker is not legally required to
verbally explain how all legal and evidentiary issues are resolved. It is the written
decision that the decision maker ultimately adopts that is subject to LUBA’S review on
appeal. Lord v. City of Oregon City, 43 Or LUBA 361 (2002).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Where a local government departs from the procedures for continuing a hearing set out in
ORS 197.763(6)(a)-(c), the revised procedures must be clearly communicated to all
parties and, preferably, reduced to writing. Hawman v. Umatilla County, 42 Or LUBA
223.



25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Where the circumstances under which oral testimony would be allowed at a continued
hearing are not clearly defined, and petitioners allege that they were prejudiced by being
denied an opportunity to present oral testimony at the continued hearing based on the
ambiguity of the procedures, remand is appropriate to ensure that petitioners receive an
opportunity to present that oral testimony. Hawman v. Umatilla County, 42 Or LUBA
223.

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
decision maker does not violate ORS 244.040(1)(a), which prohibits an elected official
from using his or her official position to obtain a personal financial gain or avoid a
financial detriment, where the decision maker is a member of a church congregation, the
church is an applicant for a land use permit that is appealed to LUBA, and the decision
maker joins in a request for a voluntary remand of the decision, in part to avoid the legal
fees involved in defending the appeal. Friends of Jacksonville v. City of Jacksonville, 42
Or LUBA 137.

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Approval of a building permit for a use that is unquestionably a permitted use in the
applicable zone is not a “permit” as defined in ORS 227.160(2)(a) simply because, in
issuing the permit, the local government interprets an ambiguous term in a land use
regulation that applies to that permitted use. An interpretation of such a regulation in such
circumstances is not the type of “discretionary approval” that results in a “permit” under
ORS 227.160(2)(a). Tirumali v. City of Portland, 41 Or LUBA 231 (2002).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
hearings officer’s order that leaves the record open for seven weeks after a public hearing
to allow the applicant to submit additional evidence and also allows opponents seven
additional days to respond to any new evidence submitted by the applicant during that
seven weeks provides the rights guaranteed by ORS 197.763(6)(c) even though the order
does not precisely mirror the statute. Norway Development v. Clackamas County, 40 Or
LUBA 276 (2001).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A city
cannot rely on the existence of its urban growth boundary to provide the “annexation
plan” required by Skourtes v. City of Tigard, 250 Or 537, 444 P2d 22 (1968) and ORS
222.175 as necessary for informed consent to annexation. Johnson v. City of La Grande,
39 Or LUBA 377 (2001).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. ORS
227.175(2) requires that a city provide the opportunity for a consolidated permit
application and review process; the statute does not require that each ordinance that
adopts a new land use permitting process must separately set out provisions for such
consolidated review. Rest-Haven Memorial Park v. City of Eugene, 39 Or LUBA 282
(2001).



25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
Land Use Compatibility Statement requirement that a proposal to apply process water
from a fruit processing operation to EFU-zoned land must “comply with all applicable
local land use requirements” requires at a minimum that the county determine whether
the proposal is a farm use and whether it is a utility facility. These determinations
require the exercise of sufficient discretion that the county’s decision is both a “land
use decision” and a “permit,” as those terms are defined by statute. Farrell v. Jackson
County, 39 Or LUBA 149 (2000).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. ORS
368.361(4) requires a county to apply vacation procedures applicable to counties, even if
the property to be vacated is inside a city. Even when a county applies city ordinances
governing road vacations, it is not required to obtain the consent of all abutting property
owners as would be required by the vacation procedures which are only applicable to
cities. Oregon Shores Cons. Coalition v. Lincoln County, 38 Or LUBA 699 (2000).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. Even
assuming ORS 467.136 allows local regulation of shooting ranges in certain situations,
the statute preempts regulation of “normal and accepted activity” on shooting ranges.
City of Sherwood v. Washington County, 38 Or LUBA 656 (2000).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
“Normal and accepted activity” on a shooting range refers to the activity itself, rather
than the noise generated by the activity. Because target shooting is a normal and accepted
shooting range activity, ORS 467.136 prohibits local governments from adopting or
enforcing regulations that make such activity a nuisance or trespass, no matter how noisy
the target shooting may be. City of Sherwood v. Washington County, 38 Or LUBA 656
(2000).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. ORS
215.416(2) does not obligate a county to follow a consolidated procedure in considering a
request for a local land use approval. Rather, the statute provides that if an applicant
chooses to submit a consolidated application, the county must have a procedure available
to review the consolidated application as a whole. McKenney v. Deschutes County, 37 Or
LUBA 685 (2000).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. The
ORS 92.285 prohibition against adopting retroactive ordinances includes ordinances that
allow retroactive application. Church v. Grant County, 37 Or LUBA 646 (2000).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. An
ordinance allowing a county to revoke otherwise final and unreviewable partition
approvals is a “retroactive ordinance” within the meaning of ORS 92.285. Church v.
Grant County, 37 Or LUBA 646 (2000).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. Where
LUBA rejects as a matter of law a county’s erroneous interpretation of its comprehensive



plan as imposing a 2.3-acre minimum residential density, procedural errors the county
may have committed in considering evidence outside the record in reaching that
erroneous interpretation provide no additional basis for remand. Columbia Hills
Development Co. v. Columbia County, 36 Or LUBA 691 (1999).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
3,500-square foot memorial garden including nine-foot high granite walls, landscaping
and walkways causes a “material change in the use or appearance of land” and is thus
“development” for purposes of determining whether approval of the proposed memorial
is a permit as defined at ORS 227.160(2). Carlsen v. City of Portland, 36 Or LUBA 614
(1999).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A city
errs in accepting new evidence from the applicant as part of the applicant’s final written
argument under ORS 197.763(6)(e), without offering other parties an opportunity to
respond to that new evidence. Brome v. City of Corvallis, 36 Or LUBA 225 (1999).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. That
a local government might in future quasi-judicial proceedings recognize that the
procedures required by its amended zoning ordinance conflict with the procedures
required by ORS 215.416(11) for permit decisions, and therefore follow the procedures
required by the statute, does not make the procedures required by the amended zoning
ordinance consistent with the statute and does not make a LUBA appeal challenging the
zoning ordinance amendment premature. Rochlin v. Multnomah County, 35 Or LUBA
333 (1998).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. ORS
215.130(2) authorizes a city to process and approve a zone change contingent on future
annexation to the city. Lodge v. City of West Linn, 35 Or LUBA 42 (1998).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. The
permissive terms of ORS 215.750 do not prohibit a local government from adding forest
template dwelling criteria that are more restrictive than statutory standards. Yontz v.
Multnomah County, 34 Or LUBA 367 (1998).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
local government is not obligated by ORS 215.750(1) to allow the establishment of
nonforest dwellings. If a local government chooses to allow nonforest dwellings, it is not
obligated to allow nonforest dwellings under the alternative template test specified at
ORS 215.750(5). Yontz v. Multnomah County, 34 Or LUBA 367 (1998).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. ORS
92.175 does not abrogate the requirement of ORS 92.014 that no instrument dedicating
land for public use may be recorded without the prior approval of the city or county
authorized to accept the dedication. Petersen v. Yamhill County, 33 Or LUBA 584
(1997).



25.3.1 Local Government Procedures — Compliance with Statutes — Generally. ORS
197.646 does not preclude a local government from imposing a regulation that is more
restrictive than what is required by ORS 215.750 before that regulation is reviewed by
DLCD. Evans v. Multnomah County, 33 Or LUBA 555 (1997).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Under ORS 227.215, the definition of "development™ is sufficiently broad to encompass
the removal of a tree for landscaping purposes, and a local government may regulate tree
removal through the issuance of development permits. Lindstedt v. City of Cannon
Beach, 33 Or LUBA 516 (1997).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Where a city's motion to supplement the record with notice of adoption of ordinance will
not supplement or complete the challenged decision in any way that is challenged by
petitioner, the motion will be denied due to its lack of bearing on the merits of the appeal.
Western PCS, Inc. v. City of Lake Oswego, 33 Or LUBA 369 (1997).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. In
adopting land use regulations, including emergency and temporary land use regulations, a
city is bound by the substantive and procedural requirements established by ORS 197.610
and Statewide Planning Goals 1 and 2. These statutory and Goal requirements must be
followed notwithstanding contrary city charter provisions. Western PCS, Inc. v. City of
Lake Oswego, 33 Or LUBA 369 (1997).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. The
city's failure to comply with ORS 197.610(1) in not submitting proposed comprehensive
plan amendments to LCDC or DLCD is a substantive error that requires remand.
Concerned Citizens v. Jackson County, 33 Or LUBA 70 (1997).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
county was not required to apply the Statewide Planning Goals to minor partitions
approved prior to LCDC acknowledgment of the county's comprehensive plan if the
county did not regulate minor partitions under its subdivision ordinance. Joseph v. Baker
County, 33 Or LUBA 38 (1997).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. The
public meetings law, ORS 192.610 to 192.690, and a local ordinance that requires all
evidence, deliberation, and decisions to be made before the public and on the record, do
not prohibit the board of county commissioners from having an off-the-record
consultation with legal counsel during the course of a public hearing. Collins v. Klamath
County, 32 Or LUBA 338 (1997).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. In
making a zoning classification determination, the city properly relied on the definition
and review procedures set forth in ORS 227.160(2) and ORS 227.175(11), and was not



required to follow the local procedural requirements for a Type | review. North Portland
Citizens v. City of Portland, 32 Or LUBA 70 (1996).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. ORS
215.431(1) and (2) allow delegation by a county governing body to the county planning
commission or hearings officer of the authority to conduct hearings and make decisions
on applications for plan amendments, subject to appeal to the county governing body.
However, under ORS 215.413(5)(a), ORS 215.431(1) and (2) do not apply to any plan
amendment for which an exception to any of the Statewide Planning Goals is required.
Young v. Douglas County, 31 Or LUBA 545 (1996).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Statute authorizing counties to establish local appeal fees and setting standards for the
amount of fees does not require the county to evaluate each appeal to determine whether
an appeal fee established by ordinance meets the statutory standard. ORS 215.422(1)(c).
Cummings v. Tillamook County, 30 Or LUBA 17 (1995).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
local government violates a substantial right when it charges more than the maximum
appeal fee allowed by ORS227.175(10)(b) for a hearing requested under
ORS 227.175(10)(a). Gensman v. City of Tigard, 29 Or LUBA 505 (1995).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. If a
local government chooses to treat an application as one for a land use decision, rather
than a limited land use decision, and a local appeal as one under ORS 227.175(10)(a), it
may not charge more than the maximum appeal fee allowed by ORS 227.175(10)(b).
Gensman v. City of Tigard, 29 Or LUBA 505 (1995).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Determining whether an advisory body, which submitted a recommendation to the local
decision maker in a land use proceeding, violated provisions of the Public Meetings Law
in the manner its meetings were held is beyond LUBA's scope of review. Champion v.
City of Portland, 28 Or LUBA 618 (1995).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Absent a local regulation to the contrary, where documents supporting a land use
application are available for review in the local government planning office, a local
government is not required to give copies of such documents to individuals free of
charge. Bates v. Josephine County, 28 Or LUBA 21 (1994).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Where comprehensive plan and zoning map amendments simply change the designation
and zone of a county park to ones that allow parks as a conditional use, the amendments
are not inherently inconsistent with an existing dedication of the subject property for
public use as a park. Therefore, that the amendments may not comply with statutory



requirements for vacation of such a dedication provides no basis for reversal or remand.
Sahagian v. Columbia County, 27 Or LUBA 592 (1994).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. An
annexation of contiguous property with the written consent of the property owners,
pursuant to ORS 222.125, is subject to the requirement of ORS 197.175(1) that the
annexation be determined to be consistent with applicable land use requirements, and the
recognized procedural requirements for such quasi-judicial land use decision making.
Roloff v. City of Milton-Freewater, 27 Or LUBA 80 (1994).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. There
IS no prohibition against decision makers consulting with staff during quasi-judicial land
use proceedings and no requirement that such consultation occur in the presence of other
parties. Sorte v. City of Newport, 26 Or LUBA 236 (1993).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Absent some legal requirement to the contrary, a local government is not bound to assure
that its final written decision conforms to its oral decision in all particulars. Louisiana
Pacific v. Umatilla County, 26 Or LUBA 247 (1993).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. The
exclusive forum for enforcement of public meetings laws is circuit court. That public
meetings law violations may have occurred during the land use decision making process
does not, of itself, provide a basis for reversal or remand. Sorte v. City of Newport, 26 Or
LUBA 236 (1993).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. Local
regulations govern the determination of when a local government decision is final for
purposes of LUBA review, so long as the local regulations do not conflict with applicable
statutes or LUBA's rules. City of Grants Pass v. Josephine County, 25 Or LUBA 722
(1993).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
ORS 215.283 establishes standards directly applicable to county land use decisions
concerning nonfarm uses of EFU-zoned land. Regardless of whether a county adopts an
exception to Goal 3 for EFU-zoned land, it cannot allow a nonfarm use not listed under
ORS 215.283 on such land without changing the zone. Schrock Farms, Inc. v. Linn
County, 25 Or LUBA 187 (1993).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. ORS
197.279(2) establishes the procedures required for adoption of a wetland conservation
plan. A local government's failure to adopt a wetland conservation plan, provides no basis
for reversal or remand of a challenged decision, because local governments are not
required to adopt such plans. Clarke v. City of Hillsboro, 25 Or LUBA 195 (1993).



25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Under ORS 517.780(1), where a county surface mining ordinance in effect on July 1,
1972 has been amended, but not repealed, the county's surface mining ordinance and
amendments thereto are not subject to the fee limitations established by ORS 517.780(4)
and 517.800. Oregon City Leasing, Inc. v. Columbia County, 25 Or LUBA 129 (1993).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Where a settlement agreement in a lawsuit previously filed by intervenor against a county
simply says the county will consider a rezoning application for intervenor's property, as it
is required to do under ORS 215.416(2) in any case, the settlement agreement is
irrelevant to an application for a replacement dwelling on the subject property, and does
not establish bias or prejudgment by the county decision maker. Heceta Water District v.
Lane County, 24 Or LUBA 402 (1993).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
local ordinance which prohibits the short term rental use of dwellings in residential zones
is not an unlawful rent control regulation under ORS 91.225. Cope v. City of Cannon
Beach, 23 Or LUBA 233 (1992).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Where intervenors filed a conditional use permit application as an agent of the property
owner, there is no violation of the provision in ORS 215.416(1) stating that an owner of
property may apply for a permit. Silani v. Klamath County, 22 Or LUBA 735 (1992).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
board of county commissioners need not provide parties an opportunity to rebut a
memorandum in which the county counsel provides legal advice concerning a pending
local land use appeal. Such communications are not ex parte contacts. ORS 215.422(4).
Toth v. Curry County, 22 Or LUBA 488 (1991).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
local governing body is required by ORS 197.175(2)(d) to apply applicable provisions of
its comprehensive plan and land use regulations in determining whether a wrecking
certificate should be approved, notwithstanding that it has not adopted regulations as
authorized by ORS 822.140(3). Bradbury v. City of Independence, 22 Or LUBA 398
(1991).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. In the
absence of a local or other regulation making provisions of ORS chapter 468, pertaining
to pollution control, applicable to an application for a wrecking certificate as independent
approval standards, that statute does not govern local approval of a wrecking certificate.
Bradbury v. City of Independence, 22 Or LUBA 398 (1991).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. ORS
215.431 does not apply to designated forestlands and, therefore, comprehensive plan



amendments concerning such forestlands must be adopted by the county governing body.
Wickwire v. Clackamas County, 21 Or LUBA 278 (1991).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally.
Although a decision rendered in violation of statutory public meeting law requirements
may be voided, the circuit court for the county in which the governing body ordinarily
meets has jurisdiction, not LUBA. ORS 192.680. Strawn v. City of Albany, 21 Or LUBA
172 (1991).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. A
zoning clearance approval which requires determinations on whether a proposed use is
incidental and subordinate to an existing use, and whether and the extent to which an
existing use is a lawful nonconforming use, requires interpretation and the exercise of
judgment within the meaning of ORS 197.015(10)(b)(A) and (C) and, therefore, is a
"permit” under ORS 215.402(4). Komning v. Grant County, 20 Or LUBA 481 (1990).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. The
written notice of a decision on a permit application required by ORS 227.173(3) is
written notice of the local government's final decision. Harvard Medical Park, Ltd. v.
City of Roseburg, 19 Or LUBA 555 (1990).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. While
a decision to approve a zone change does not approve a "permit,” within the meaning of
ORS 227.160(2), a decision which approves both a variance and a minor partition does
approve a "permit." Harvard Medical Park, Ltd. v. City of Roseburg, 19 Or LUBA 555
(1990).

25.3.1 Local Government Procedures — Compliance with Statutes — Generally. Use
of a process, established by county plan and ordinance provisions, which allows a county
to refine its mapping of areas where destination resorts are permitted, with regard to
prime farmland, through determination of compliance with the statutory and goal siting
criteria on a case-by-case basis, is not precluded by the destination resort statute. Foland
v. Jackson County, 18 Or LUBA 731 (1990).



