
25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. A 
planning director decision not to refer a revocation request to the planning commission 
for a hearing is not a “permit” decision as that term is defined at ORS 227.160(2), 
because it does not constitute the “discretionary approval of a proposed development of 
land.” Emami v. City of Lake Oswego, 52 Or LUBA 18 (2006). 
 
25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. A 
proceeding to revoke a permit is more analogous to an enforcement action than to a 
permit proceeding under ORS 227.175, and thus is not subject to the statutory procedural 
and other requirements applicable to permit proceedings. Emami v. City of Lake Oswego, 
52 Or LUBA 18 (2006). 
 
25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. 
Because ORS 215.422(1)(c) explicitly limits the appeal fee that counties can charge for 
certain land use appeals, evidence that total annual revenues produced by over 200 
county fees fall short of total planning department annual expenses is not sufficient to 
demonstrate that the fees collected for three types of appeals comply with ORS 
215.422(1)(c). A more particularized evidentiary effort to focus on the costs and expenses 
associated with the three types of appeals subject to ORS 215.422(1)(c) is required. 
Landwatch Lane County v. Lane County, 52 Or LUBA 140 (2006). 
 
25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Absent 
any contravening evidence or need for more detailed analysis, staff testimony that 
proposed application fee increases accurately reflect increased costs and are less than the 
maximum amount that cities may charge under ORS 227.175(1) is substantial evidence 
supporting a finding of compliance with the statute. Doty v. City of Bandon, 49 Or LUBA 
411 (2005). 
 
25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. 
Limiting issues addressed in a decision following a de novo hearing under 
ORS 214.416 to issues specifically raised in the local notice of appeal is inconsistent 
with ORS 215.416(11)(a)(E), which provides that the “testimony, argument and 
evidence shall not be limited to issues raised in a notice of appeal[.]” Sisters Forest 
Planning Comm. v. Deschutes County, 48 Or LUBA 78 (2004). 
 
25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. 
Where a local code appeal requirement merely requires that the local appellant include 
a “statement of interest of the person seeking review,” the local government may not 
dismiss the local appeal because the local appellant does not demonstrate in the notice 
of local appeal that the appellant is “adversely affected or aggrieved.” If a local 
appellant is going to be required to demonstrate he or she is adversely affected in the 
local notice of appeal, and is not going to be allowed an opportunity to make that 
demonstration at the statutorily required de novo hearing, the local code must make that 
requirement clear. Crowley v. City of Bandon, 48 Or LUBA 545 (2005). 
 



25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. By 
statute, an opportunity for a de novo appeal must be provided where a permit decision 
is made without first providing a hearing. ORS 227.175(10)(a)(E)(ii) provides that at 
the required de novo hearing “[t]he presentation of testimony, arguments and evidence 
shall not be limited to issues raised in a notice of appeal[.]” Under these statutes it is 
highly unlikely that the legislature could have intended that a city may dismiss a local 
appeal, without first providing a de novo hearing, simply because the appellant’s local 
notice of appeal did not sufficiently identify the issues to be asserted on appeal. 
Crowley v. City of Bandon, 48 Or LUBA 545 (2005). 
 
25.3.8 Local Government Procedures - Compliance with Statutes - Appeals. Once an 
administrative permit approval decision is appealed locally, ORS 227.175(10)(a)(A) and 
(D) require that a city provide a de novo appeal and a decision on that appeal. A city fails 
to provide the statutorily required de novo appeal when it relies on a committee rule that 
is not part of the zoning ordinance and was not adopted by the city council to decide that 
a 2-2 vote of the committee results in denial of the appeal. Hayden Island, Ltd. v. City of 
Portland, 46 Or LUBA 439 (2004). 
 
25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Under 
ORS 227.180(1)(c), the question of whether local appeal fees are “reasonable” is not 
separable from the question of whether the appeal fees are not more than the average or 
actual cost of such appeals, absent evidence that the local government spends an 
unreasonable amount of time or incurs unreasonable expenses in processing appeals. 
Friends of Linn County, 45 Or LUBA 408 (2003). 
 
25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. That the 
legislature has capped local fees for providing a hearing under ORS 215.416(11)(b) and 
227.175(10)(b) at $250 does not demonstrate that a $500 fee to appeal a planning 
commission decision to the governing body is unreasonable, for purposes of 
ORS 227.180(1)(c). Friends of Linn County, 45 Or LUBA 408 (2003). 
 
25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Land use 
decisions appealed to LUBA pursuant to ORS 197.830(3) or (4) are not subject to the ORS 
197.825(2)(a) exhaustion of remedies requirement absent circumstances where the local 
government voluntarily grants a local appeal, while decisions appealed pursuant to ORS 
197.830(9) are subject to the exhaustion of remedies requirement. Comrie v. City of 
Pendleton, 45 Or LUBA 758 (2003). 
 
25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
a local government conducts a hearing but fails to provide notice of the decision to a 
petitioner who appeared at the hearing, that failure of process does not obviate the 
requirement that the petitioner exhaust all administrative remedies below before 
appealing to LUBA. In such circumstances, the local government must accept a properly 
filed local appeal from the petitioner and cannot reject that local appeal on the basis of an 
imperfection that is caused by the local government’s own procedural error. Comrie v. 
City of Pendleton, 45 Or LUBA 758 (2003). 



 
25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
a county order establishes a fee of $700 to, among other things, request a hearing on a 
permit application or file a local appeal of a permit decision rendered without a hearing, 
LUBA will remand the order where the $700 fee appears to violate the $250 maximum 
fee established by ORS 215.416(11)(b), and the county offers no defense of the order. 
Friends of Yamhill County v. Yamhill County, 43 Or LUBA 270 (2002). 
 
25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
a timely request is filed to locally appeal a decision made without a hearing under 
ORS 215.416(11) or 227.175(10), the local government must conduct a de novo hearing 
and render a final decision approving or denying the permit application. Where the local 
government conducts a de novo hearing and renders a final decision, the decision made 
without a hearing is not and cannot become a final decision, and cannot be appealed to 
LUBA under ORS 197.830(4) or any other provision of law. Dead Indian Memorial Rd. 
Neigh. v. Jackson County, 43 Or LUBA 597 (2002). 
 
25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
a timely request is filed to locally appeal a decision made without a hearing under 
ORS 215.416(11) or 227.175(10) and a de novo hearing is held, but the request is 
withdrawn and the local appeal dismissed prior to reaching a final decision on the local 
appeal, the underlying decision made without a hearing becomes the county’s final land 
use decision on the permit application. Dead Indian Memorial Rd. Neigh. v. Jackson 
County, 43 Or LUBA 597 (2002). 
 
25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
the de novo hearing provided under ORS 215.416(11) or 227.175(10) is dismissed 
without reaching a decision on the permit application, the underlying decision made 
without a hearing becomes the final land use decision on the permit application, as of the 
date of the order dismissing the local appeal. The underlying decision does not become 
final retroactively back to the date the local appeal period expired. Dead Indian Memorial 
Rd. Neigh. v. Jackson County, 43 Or LUBA 597 (2002). 
 
25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. A local 
code providing that the scope of review for an appeal of a planning commission decision 
to the city council is a “Record Hearing,” and defining a “Record Hearing” as a hearing 
limited to review of the existing record or evidence previously submitted, does not limit 
the legal issues or arguments that may be presented on appeal; only the evidence that may 
be considered. Haug v. City of Newberg, 42 Or LUBA 411. 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. A local 
appellate body may, on its own, raise issues that are not presented in the notice of local 
appeal, where the local code does not specifically limit the scope of review on appeal to 
the issues identified in the notice of local appeal. Haug v. City of Newberg, 42 Or LUBA 
411. 



25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
new evidence is improperly submitted as part of an applicant’s final legal arguments, but 
that evidence has no bearing on the relevant approval criteria, the error in accepting the 
new evidence results in no prejudice to other parties’ substantial rights and provides no 
basis for reversal or remand. Farrell v. Jackson County, 41 Or LUBA 1 (2001). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. That 
the city council declined to hear petitioner’s local appeal of a planning commission site 
design approval does not provide a basis to reverse the city’s decision or award attorney 
fees to petitioner under ORS 197.835(10), even if the city council’s decision was 
motivated by a desire to avoid violating the ORS 227.178(1) requirement that the city 
issue a final decision on an application for a limited land use decision within 120 days. 
ORS 197.835(10) applies where the local government denies an application in a bad faith 
attempt to avoid the requirements of ORS 227.178. It does not apply to a decision 
approving an application. Elliott v. City of Redmond, 40 Or LUBA 242 (2001). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. A local 
government may not separate an otherwise unitary land use decision into separate 
components, remand some components for further local proceedings and designate some 
components as immediately appealable to LUBA. Besseling v. Douglas County, 39 Or 
LUBA 177 (2000). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. A 
county’s code cannot define which participants in a land use proceeding are “aggrieved” 
by a land use decision, within the meaning of ORS 215.416, more restrictively than the 
statute. Friends of Douglas County v. Douglas County, 39 Or LUBA 156 (2000). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. A county 
errs in denying the opportunity for local appeal of a permit approval on the grounds that 
the petitioner is not “aggrieved” by the county’s decision within the meaning of 
ORS 215.416(11), where petitioner is an organization interested in the correct application 
of the county’s land use laws and it appeared before the county to oppose the county’s 
approval. That petitioner is a recently formed organization and appears for the first time 
before the county is not a basis to conclude that petitioner is not aggrieved by the 
county’s decision. Friends of Douglas County v. Douglas County, 39 Or LUBA 156 
(2000). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. 
ORS 197.763(2)(b) and 215.416(11) require counties to provide notice and an 
opportunity for local appeal to “recognized” neighborhood associations; the county 
cannot apply its code in a manner that limits notice and appeal rights extended by statute. 
McKy v. Josephine County, 37 Or LUBA 554 (2000). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
the county’s legislation is ambiguous with respect to whether the county “recognizes” a 
neighborhood association for purposes of statutory notice and local appeal requirements, 



LUBA will remand to the county for interpretation in the first instance. McKy v. 
Josephine County, 37 Or LUBA 554 (2000). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
a local government refuses to consider petitioner’s letters and refuses petitioner’s 
requests to present testimony during the local proceedings, the appearance requirement of 
ORS 197.830(2) is obviated. Hugo v. Columbia County, 34 Or LUBA 577 (1998). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. 
Providing a copy of the decision constitutes the notice of the decision and opportunity for 
appeal required by ORS 215.416(11)(a) if it unambiguously states that a particular 
decision has been made and provides sufficient information concerning the opportunity 
for a local appeal. Confederated Tribes v. Jefferson County, 34 Or LUBA 565 (1998). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Neither 
ORS 215.416(11)(a) nor 197.763 provides any requirements regarding what constitutes 
"filing" a local appeal. Nothing in those statutes precludes a local government from 
requiring that a local appeal be physically delivered to the county within the appeal 
period. Confederated Tribes v. Jefferson County, 34 Or LUBA 565 (1998). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. There is 
no basis for applying the doctrine of unique circumstances to local land use decisions. If 
local regulations make failure to timely file an appeal a jurisdictional defect, LUBA has 
no authority to develop an equitable remedy that overcomes such a defect. Mountain 
Gate Homeowners v. Washington County, 34 Or LUBA 169 (1998). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. 
Although a local government may narrow its own scope of review in local appeals, it 
cannot narrow LUBA's scope of review over issues raised at any time below. Laurence v. 
Douglas County, 33 Or LUBA 292 (1997). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
a party receives notice of a decision and subsequent appeal, and the record contains no 
evidence that the party attempted to appear at the hearing, that party cannot claim that it 
was denied the opportunity to participate in the appeal hearing when it had no notice of 
the withdrawal of the appeal. DLCD v. Polk County, 33 Or LUBA 30 (1997). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
a local government is not required to conduct a hearing, ORS 197.830(3) does not apply, 
nor does that statute operate to allow a party's lack of notice of a decision to toll the time 
limit for appeal. DLCD v. Polk County, 33 Or LUBA 30 (1997). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. A pro 
forma review by the county board of commissioners that must result in approval of a 
planning commission decision does not satisfy the requirement stated in ORS 197.050 



and 197.060 that exceptions to the Statewide Planning Goals be adopted by the county 
governing body. Young v. Douglas County, 31 Or LUBA 545 (1996). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. A 
petitioner is not required to go through the process of appealing from the county planning 
commission to the county board of commissioners to obtain a review the board of 
commissioners is already required by statute to give. Young v. Douglas County, 31 Or 
LUBA 545 (1996). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. The 
local appeal from an administrative decision provided by ORS 227.175(10) must be 
exhausted prior to an appeal to LUBA, which otherwise lacks jurisdiction under ORS 
197.825(2)(a). Caraher v. City of Klamath Falls, 30 Or LUBA 204 (1995). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. When 
petitioners fail to satisfy the county's jurisdictional appeal provision requiring local 
appellants to state the basis of their standing, the county is not at liberty to take notice of 
petitioners' standing or to excuse their failure satisfy the requirement as "harmless error." 
Tipton v. Coos County, 29 Or LUBA 474 (1995). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. When a 
county zoning ordinance provision states that a local appeal will be dismissed if the 
requirements of the provision are not satisfied, the provision is jurisdictional. An 
appellant's failure to satisfy a jurisdictional requirement results in dismissal of the appeal. 
Tipton v. Coos County, 29 Or LUBA 474 (1995). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. While 
ORS 215.416(11) allows a county to make land use permit decisions without a hearing, it 
protects an individual's right to participate in a local hearing by requiring that notice of 
the decision be given to affected persons and that the opportunity for a de novo local 
appeal be provided. Tarjoto v. Lane County, 29 Or LUBA 408 (1995). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
a local appeal is available, the purpose of the exhaustion requirement of 
ORS 197.825(2)(a) is to assure that the local government decision is reviewed by the 
highest level local decision making body the local code makes available, before an appeal 
to LUBA is pursued. Tarjoto v. Lane County, 29 Or LUBA 408 (1995). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. If a 
local government fails to provide the notice of a permit decision made without a hearing 
required by ORS 215.416(11) or 227.175(10), the time for filing a local appeal does not 
begin to run until an appellant is provided the notice of decision to which he or she is 
entitled. Because a local appeal is available to such an individual, under 
ORS 197.825(2)(a) that local appeal must be exhausted before appealing to LUBA. 
Tarjoto v. Lane County, 29 Or LUBA 408 (1995). 



25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. 
ORS 227.180(1) prescribes procedures only for appeals from a hearings officer's decision 
to a planning commission or city council, not for appeals from a planning commission 
decision to a city council. Jackman v. City of Tillamook, 29 Or LUBA 391 (1995). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. 
Petitioner's contention that the fee charged for a local appeal violates ORS 227.180(1)(c) 
must fail where there is no evidence in the record establishing that the local appeal fee is 
unreasonable or that it exceeds the average or actual cost of such an appeal, and petitioner 
does not move for an evidentiary hearing to submit such evidence. Ramsey v. City of 
Portland, 29 Or LUBA 139 (1995). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
petitioner appeals a decision by a local governing body not to accept petitioner's appeal 
of a planning commission decision, LUBA's scope of review is limited to whether the 
governing body correctly decided not to accept petitioner's local appeal. LUBA will not 
review the merits of the planning commission decision. Cummings v. Tillamook County, 
29 Or LUBA 550 (1995). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
a county code allows a "permit" decision to be made without a hearing, but provides for a 
local appeal only by the permit applicant, ORS 215.416(11) nevertheless requires the 
county to provide an opportunity to obtain a hearing through an appeal to persons who 
would have had a right to notice if a hearing had been scheduled and who are adversely 
affected or aggrieved by the decision. In these circumstances, a county does not err by 
allowing such persons to pursue a local appeal. McKenzie v. Multnomah County, 27 Or 
LUBA 523 (1994). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
the local code provides for an initial decision on a permit application without a hearing, 
subject to obtaining a hearing through a de novo local appeal, regardless of a code 
requirement that the bases for appeal be specified in the local notice of appeal, the local 
appellant is entitled to raise any relevant issue during the local appeal. McKenzie v. 
Multnomah County, 27 Or LUBA 523 (1994). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
ORS 215.416(3) and (11) require a county to provide an opportunity for a local appeal of 
a design review decision made by the planning director without a hearing, the county 
cannot interpret a code provision requiring that "final design review approval" has been 
granted to be satisfied when a local appeal of the planning director's design review 
approval decision is pending. McKenzie v. Multnomah County, 27 Or LUBA 523 (1994). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. 
ORS 197.195, which establishes minimum procedural requirements for making limited 
land use decisions, does not require that local governments provide either a public 
hearing or a local appeal. ORS 227.175(3) and (10) do not apply to limited land use 



decisions, because they are not "permits," as defined in ORS 227.160(2). Forest Park 
Neigh. Assoc. v. City of Portland, 27 Or LUBA 215 (1994). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. A 
statement that failure to raise an issue before the planning commission precludes appeal 
to the local governing body does not satisfy the requirement of ORS 197.763(3)(e) that a 
local government hearing notice include a statement that failure to raise an issue 
precludes appeal to LUBA on that issue. Murphy Citizens Advisory Comm. v. Josephine 
County, 25 Or LUBA 312 (1993). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Even 
where a governing body's review of the decision of a lower level decision maker is 
limited to the evidentiary record below, the governing body must either make its own 
decision and findings regarding compliance with applicable approval standards, adopt by 
reference the decision and findings of the lower level decision maker, or in some other 
way take action such that a decision regarding compliance with applicable approval 
standards becomes final and subject to appeal to LUBA as part of the governing body's 
decision. Murphy Citizens Advisory Comm. v. Josephine County, 25 Or LUBA 312 
(1993). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Local 
government provisions narrowing the scope of review during local appeals do not 
similarly narrow LUBA's scope of review under ORS 197.763(1) and 197.835(2). 
Davenport v. City of Tigard, 25 Or LUBA 67 (1993). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
neither the local code nor or any statute creates a "duty" on the part of a local government 
to advise local appellants of local appeal requirements stated in the local code itself, that 
the county provided petitioners with a detailed information sheet concerning local 
appeals which did not indicate the existence of the county's "jurisdictional" requirement 
that a local appeal document be signed, provides no basis for reversal or remand of the 
challenged decision. Breivogel v. Washington County, 24 Or LUBA 63 (1992). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. 
Pursuant to 215.406(1) and 215.422(2), a county governing body may designate a 
hearings officer to conduct hearings on permit applications and may provide that the 
hearings officer's decision is the final county decision. Wickwire v. Clackamas County, 
21 Or LUBA 278 (1991). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. ORS 
215.416 and 215.422 do not prohibit a county from establishing a fee requirement for 
appeals of decisions on permit applications made by the planning director without a 
hearing. DLCD v. Jackson County, 21 Or LUBA 93 (1991). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
a local government provides neither notice of the decision nor an opportunity to appeal a 



decision rendered without a public hearing, to anyone other than the applicant, it does not 
comply with ORS 227.175(10). Citizens Concerned v. City of Sherwood, 21 Or LUBA 
515 (1991). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Local 
government requirements that an appeal be filed and that a fee be paid before a second 
evidentiary hearing is held do not violate the requirement of ORS 197.763(3)(f)(B) that 
two or more evidentiary hearings be "allowed," where only 10 days notice of the first 
hearing is provided. 1000 Friends of Oregon v. Benton County, 20 Or LUBA 7 (1990). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. Where 
a local government elects to give only 10 days notice of the initial evidentiary hearing, 
subject to a right to a second evidentiary hearing on appeal, ORS 197.763(3)(f)(B) 
requires that a participant be allowed to raise new issues during the second evidentiary 
hearing. A local government could not, consistent with ORS 197.763(1), (3)(f)(B), and 
(5)(b) cut off that right prematurely by requiring that all issues to be raised in the second 
hearing be identified in the notice of appeal. 1000 Friends of Oregon v. Benton County, 
20 Or LUBA 7 (1990). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. A city's 
failure to adopt ordinances specifying the city council's scope of review in appeals of 
planning commission decisions and providing procedures for hearings on such appeals, as 
required by ORS 227.170, is a procedural error. Murphey v. City of Ashland, 19 Or 
LUBA 182 (1990). 

25.3.8 Local Government Procedures – Compliance with Statutes – Appeals. If a 
county neither (1) holds a public hearing before making a decision on an application for a 
"permit," as defined in ORS 215.402(4), nor (2) provides an opportunity to appeal that 
decision at the county level, it fails to comply with the requirements of ORS 215.416(3), 
(5) and (11). Flowers v. Klamath County, 18 Or LUBA 647 (1990). 


