25.6.3 Local Government Procedures — Hearings — Evidence. In resolving an
evidentiary challenge, LUBA will not consider evidence supporting the application (1)
that was submitted as part of final legal argument after the evidentiary record closed, and
(2) that the hearings officer declined to consider for that reason. Lenox v. Jackson
County, 54 Or LUBA 272 (2007).

25.6.3 Local Government Procedures - Hearings - Evidence. Where the local
government on remand allows the permit applicant an opportunity to rebut the permit
opponent’s response to the new evidence, it must allow other parties an opportunity to
rebut the permit opponent’s response; but the local government is not obligated on
remand to allow other permit opponents an additional opportunity to enhance their
evidentiary presentation. Rice v. City of Monmouth, 53 Or LUBA 55 (2006).

25.6.3 Local Government Procedures — Hearings — Evidence. A local government errs
in accepting new information into the record after the public hearing on a matter is closed
without allowing other parties an adequate opportunity to respond to the new evidence.
Gunzel v. City of Silverton, 53 Or LUBA 174 (2006).

25.6.3 Local Government Procedures — Hearings — Evidence. A hearings officer’s
refusal to leave the record open to allow the petitioners to respond to alleged “new
evidence” that was submitted during the final evidentiary hearing is not a basis to reverse
or remand the decision, where petitioners fail to establish that in fact “new evidence” was
submitted or that there is anything to rebut under the hearings officer’s unchallenged
interpretation of the applicable code provision. Angius v. Washington County, 52 Or
LUBA 222 (2006).

25.6.3 Local Government Procedures - Hearings - Evidence. Where the evidentiary
record has closed and a party believes a local government has improperly allowed legal
argument that includes new testimonial evidence, a party arguing that such an
impropriety warrants remand by LUBA must (1) adequately identify the objectionable
testimony, (2) explain why that testimony goes beyond legal argument or commentary on
evidence that is already in the record or for some other reason constitutes new evidence
and (3) offer some substantial reason to believe the objectionable testimony had some
effect on the ultimate decision. City of Damascus v. Metro, 51 Or LUBA 210 (2006).

25.6.3 Local Government Procedures — Hearings — Evidence. Remand is necessary
where a decision maker engages in a conversation with the applicant during a site visit
regarding a fact in dispute, and later discloses the conversation but does not disclose its
content or allow petitioner an opportunity for rebuttal. Gordon v. Polk County, 50 Or
LUBA 502 (2005).

25.6.3 Local Government Procedures — Hearings — Evidence. The time to reject or
accept new evidence that is submitted after the close of the evidentiary record is before
the decision maker deliberates and reaches a tentative decision. A local government
cannot accept such untimely evidence, reach a tentative decision based on the entire



record, and then adopt a final written decision that belatedly rejects or purports not to rely
on the evidence. Ploeg v. Tillamook County, 50 Or LUBA 608 (2005).

25.6.3 Local Government Procedures — Hearings — Evidence. Petitioners are in no
position to fault the city for accepting new evidence during a non-evidentiary hearing,
where petitioners were the only persons who testified and were the persons who
submitted the new evidence. That the city accepted petitioners’ evidence did not convert
the hearing into an evidentiary hearing, or require the city to renotice the hearing and
provide additional opportunities to present evidence. Patterson v. City of Independence,
49 Or LUBA 589 (2005).

25.6.3 Local Government Procedures — Hearings — Evidence. A site visit is not in
itself an ex parte contact subject to ORS 227.180(3) or ORS 215.422(3), unless it
involves communication between a decision maker and a party or other interested
person. Carrigg v. City of Enterprise, 48 Or LUBA 328 (2004).

25.6.3 Local Government Procedures — Hearings — Evidence. The case law
requirement that a decision maker disclose information gained from a site visit and
offer an opportunity to rebut that information serves a similar purpose to the statutory
requirements regarding ex parte contacts: to ensure that land use decisions are based on
information received during the public process, and not based on information received
outside the public process. Carrigg v. City of Enterprise, 48 Or LUBA 328 (2004).

25.6.3 Local Government Procedures - Hearings - Evidence. Any right that a party
may have to rebut new evidence under Fasano or ORS 197.763(6)(b) requires that the
party contemporaneously assert that right of rebuttal at the time the new evidence is
submitted, so that the local government can rule on the merits of the request and allow an
appropriate opportunity for rebuttal where such an opportunity is warranted. Frewing v.
City of Tigard, 47 Or LUBA 331 (2004).

25.6.3 Local Government Procedures — Hearings — Evidence. LUBA is unable to
perform its review function and remand is required where the county rejects, without any
explanation, evidence that is arguably relevant to an applicable criterion. Nez Perce Tribe
v. Wallowa County, 47 Or LUBA 419 (2004).

25.6.3 Local Government Procedures — Hearings — Evidence. ORS 215.422(4), which
excludes certain contacts between planning staff and the local decision maker from the
definition of ex parte contacts, does not authorize a decision maker to rely on evidence
provided by planning staff that it specifically refuses to include in the record, after the
close of the record, without providing an opportunity for rebuttal. Nez Perce Tribe v.
Wallowa County, 47 Or LUBA 419 (2004).

25.6.3 Local Government Procedures - Hearings - Evidence. A city council does not
err in denying an applicant’s request for a de novo appeal hearing before the city
council, where the city code provides that local appeals are limited to the record before
the planning commission and a zoning ordinance provision that permits the city council



to hear appeals de novo does not limit the city council’s discretion in determining
whether it will do so. Smith v. City of St. Paul, 45 Or LUBA 281 (2003).

25.6.3 Local Government Procedures — Hearings — Evidence. Where a staff report and
evidentiary hearings focus on an area within 500 feet of the subject property as the
relevant “impact area” for purposes of conducting the conflicts identification and ESEE
analysis required by OAR 660-016-0005 and 660-016-0010, the county may not deny an
application under Goal 5 based on conflicts in a 15-square mile area that is identified for
the first time in its final decision, without offering the applicant an opportunity to submit
evidence and argument responsive to the larger impact area. Hegele v. Crook County, 44
Or LUBA 357 (2003).

25.6.3 Local Government Procedures — Hearings — Evidence. A blanket request to
leave the record open in the event new evidence is submitted sometime in the future is
insufficient to invoke any right to a continued evidentiary proceeding. To adequately
assert such a right, a party must identify the alleged new evidence and request that the
record be left open to respond to that identified evidence. Doty v. Jackson County, 43 Or
LUBA 34 (2002).

25.6.3 Local Government Procedures — Hearings — Evidence. A local government
properly rejects evidence submitted after the close of the evidentiary record, where the
proponent of the evidence did not adequately request or preserve the opportunity to
submit additional evidence. Doty v. Jackson County, 43 Or LUBA 34 (2002).

25.6.3 Local Government Procedures — Hearings — Evidence. That certain documents
may not have been provided to the planning commission provides no basis for remand,
where the planning commission decision was appealed to the city governing body, the
governing body adopted the city’s final decision and there is no contention that the
disputed documents were provided to the city governing body. Lord v. City of Oregon
City, 43 Or LUBA 361 (2002).

25.6.3 Local Government Procedures — Hearings — Evidence. Where a party and the
party’s attorney are given an adequate opportunity to rebut the substance of a short letter,
the local government commits no error in refusing to provide an additional hearing for
the party to offer further rebuttal of the letter. Lord v. City of Oregon City, 43 Or LUBA
361 (2002).

25.6.3 Local Government Procedures — Hearings — Evidence. Petitioners fail to
establish that they are entitled to a new evidentiary hearing to respond to an interpretation
setting an unanticipated evidentiary standard, where petitioners do not describe what
additional evidence responsive to the unanticipated interpretation they would produce, or
how that evidence differs in substance from evidence already in the record. Stahl v.
Tillamook County, 43 Or LUBA 518 (2003).

25.6.3 Local Government Procedures — Hearings — Evidence. Where a county holds
the record open to permit opponents of an application to submit additional evidence and



allows additional time for the applicant to respond to any new evidence submitted, in the
absence of a request by the opponents for an opportunity to submit surrebuttal evidence,
ORS 197.763(6)(c) does not require that the county provide such an opportunity and the
county’s failure to provide such an opportunity is not error. Van Nalts v. Benton County,
42 Or LUBA 497.

25.6.3 Local Government Procedures — Hearings — Evidence. A county errs to the
extent it declares that the county’s rural address map is the only source of evidence it will
consider in determining the number of existing dwellings in the relevant area. A county
may not refuse to consider petitioners’ evidence that fewer dwellings exist in the area
than shown on the rural address map. Matiaco v. Columbia County, 42 Or LUBA 277.

25.6.3 Local Government Procedures — Hearings — Evidence. Where, on remand from
LUBA, the local government adopts a procedure that is proposed by the parties and that
allows all sides to submit written evidence and written rebuttals, but limits oral testimony
at the evidentiary hearing before the local government to summaries and explanations of
previous submittals, the procedure is not correctly interpreted to prohibit an oral
explanation of previously submitted evidence that includes additional supportive facts in
response to the previously submitted written rebuttal. Terra v. City of Newport, 40 Or
LUBA 286 (2001).

25.6.3 Local Government Procedures — Hearings — Evidence. When a local
government accepts and relies on evidence submitted after the close of the record,
without offering participants an opportunity for rebuttal, the decision will be remanded
even though a petitioner mistakenly characterizes the procedural error as improper ex
parte contact. DLCD v. Umatilla County, 39 Or LUBA 715 (2001).

25.6.3 Local Government Procedures — Hearings — Evidence. A city governing body
is not required to apply the Oregon Rules of Evidence in its land use proceedings and
may rely on hearsay evidence in a planning staff report to reach a conclusion regarding
representations that were made to a permit applicant. Reagan v. City of Oregon City, 39
Or LUBA 672 (2001).

25.6.3 Local Government Procedures — Hearings — Evidence. Under ORS
197.763(6)(e), a local government may consider final written legal argument. However, a
local government may not consider new factual allegations, as part of legal arguments
submitted under ORS 197.763(6)(a), without providing an opportunity for rebuttal. Dept.
of Transportation v. City of Eugene, 38 Or LUBA 814 (2000).

25.6.3 Local Government Procedures — Hearings — Evidence. Absent a state or local
provision to the contrary, once the local record is closed to new evidence the local
government is not compelled to reopen the record to accept new evidence, no matter how
relevant that evidence is to the local government’s decision. Utsey v. Coos County, 38 Or
LUBA 516 (2000).

25.6.3 Local Government Procedures — Hearings — Evidence. A governing body’s
refusal to admit audio tapes of the planning commission proceedings into the record on



appeal is not reversible error, where the party seeking to enter the tapes into the record
fails to demonstrate that the refusal to admit the audio tapes in some way prejudiced the
party’s participation in the local proceedings. Friends of Linn County v. Linn County, 37
Or LUBA 297 (1999).

25.6.3 Local Government Procedures — Hearings — Evidence. Where a partial
transcript of a planning commission hearing contains relevant testimony, a local
governing body errs by refusing to accept that partial transcript during its de novo appeal
hearing. That the local governing body’s review is de novo does not mean the local
governing body may refuse to accept relevant evidence simply because the evidence was
also submitted to a lower level decision maker. Friends of Linn County v. Linn County,
37 Or LUBA 280 (1999).

25.6.3 Local Government Procedures — Hearings — Evidence. Under ORS
215.416(11)(a), a hearings officer is obligated to conduct a de novo hearing that allows
the introduction and consideration of all relevant evidence notwithstanding that the
evidence could have been presented to the initial decision maker, but was not. Johnson v.
Clackamas County, 37 Or LUBA 73 (1999).

25.6.3 Local Government Procedures — Hearings — Evidence. A city errs in accepting
new evidence from the applicant as part of the applicant’s final written argument under
ORS 197.763(6)(e), without offering other parties an opportunity to respond to that new
evidence. Brome v. City of Corvallis, 36 Or LUBA 225 (1999).

25.6.3 Local Government Procedures — Hearings — Evidence. A local government
does not violate any statutory or local procedural requirement by allowing an engineer to
testify on behalf of the applicant, notwithstanding that the notice of hearing limited the
presentation of evidence to applicant and petitioners. DeShazer v. Columbia County, 35
Or LUBA 689 (1999).

25.6.3 Local Government Procedures — Hearings — Evidence. Even though the
county’s admission of evidence may have violated the procedures described in its written
notice of hearing, that procedural error does not prejudice petitioners’ substantial rights
where petitioners had ample opportunity to rebut or object to the admission of that
evidence but failed to do so. DeShazer v. Columbia County, 35 Or LUBA 689 (1999).

25.6.3 Local Government Procedures — Hearings — Evidence. A local government
commits procedural error when it does not allow petitioners the opportunity to address
the applicability of an ordinance that had not been identified as an applicable criterion,
and then adopts findings based on that ordinance. If the ordinance is extrinsic to the
applicable criteria, then it is evidence which the parties have the right to rebut; if the
ordinance is an applicable criterion, then it must be identified in the hearing notice with
greater specificity than "all other adopted county ordinances.” Nicholson v. Clatsop
County, 32 Or LUBA 399 (1997).

25.6.3 Local Government Procedures — Hearings — Evidence. The county violates
ORS 215.422 when it reopens the record to accept a report received by a commissioner



from intervenor, but does not provide an opportunity for other parties to rebut the
substance of the ex parte communication. Brown v. Union County, 32 Or LUBA 168
(1996).

25.6.3 Local Government Procedures — Hearings — Evidence. Where petitioners are
denied the opportunity to rebut evidence that is potentially relevant to applicable approval
standards in a quasi-judicial land use proceeding, their substantial rights are prejudiced
and the challenged decision must be remanded. Jackman v. City of Tillamook, 29 Or
LUBA 391 (1995).

25.6.3 Local Government Procedures — Hearings — Evidence. Where petitioners allege
the planning commission denied them an opportunity to submit evidence relevant to a
proposed comprehensive plan amendment, but petitioners were able to submit the
evidence during a de novo hearing on the proposed plan amendment before the governing
body, the alleged error in the planning commission proceedings was cured by the
governing body's de novo review. O'Rourke v. Union County, 29 Or LUBA 303 (1995).

25.6.3 Local Government Procedures — Hearings — Evidence. Where a local
government decision includes a determination that an existing use of the subject property
is lawful, it was improper for the local government to refuse to accept evidence or
argument on this issue during the local proceedings. Penland v. Josephine County, 29 Or
LUBA 213 (1995).

25.6.3 Local Government Procedures — Hearings — Evidence. Where a local governing
body improperly accepts potentially relevant new evidence while conducting an on-the-
record review of a lower level decision maker's decision, and does not provide petitioners
an opportunity to rebut that new evidence, petitioners' substantial rights are prejudiced,
and the local government's decision must be remanded. Penland v. Josephine County, 29
Or LUBA 213 (1995).

25.6.3 Local Government Procedures — Hearings — Evidence. Where petitioners were
allowed to submit evidence to the planning commission, and do not identify any
additional evidence they tried to submit which was refused by the governing body, any
error by the governing body in conducting its hearing "on the record” did not prejudice
petitioners' substantial rights. Skrepetos v. Jackson County, 29 Or LUBA 193 (1995).

25.6.3 Local Government Procedures — Hearings — Evidence. Where petitioners
submitted an additional proposal after the local evidentiary record was closed, but
petitioners' proposal was nevertheless accepted into the local record, the decision maker
did not err by also accepting a staff response to petitioners' proposal. Neuman v. Benton
County, 29 Or LUBA 172 (1995).

25.6.3 Local Government Procedures — Hearings — Evidence. Petitioner's argument
that it was denied a meaningful opportunity to rebut evidence presented at a local
government hearing does not provide a basis for remand, if petitioner does not identify
any evidence relevant to applicable approval standards that was submitted at the hearing



and which petitioner was denied an opportunity to rebut. ONRC v. City of Oregon City,
29 Or LUBA 90 (1995).

25.6.3 Local Government Procedures — Hearings — Evidence. The improper exclusion
of evidence relevant to an arguably applicable approval standard is a prejudicial
procedural error, where LUBA is unable to determine the improperly excluded evidence
could not have affected the decision reached. Wicks v. City of Reedsport, 29 Or LUBA 8
(1995).

25.6.3 Local Government Procedures — Hearings — Evidence. Where the local
governing body improperly accepts new evidence while conducting an on-the-record
review of a lower level decision maker's decision, and does not provide petitioners an
opportunity to rebut that new evidence, petitioners' substantial rights are prejudiced.
Wicks v. City of Reedsport, 29 Or LUBA 8 (1995).

25.6.3 Local Government Procedures — Hearings — Evidence. Where petitioners do
not identify any code, statute or regulation provision requiring a local government to
allow parties in land use proceedings to incorporate items into the local record by
reference, the local government's refusal to do so is not error. Salem Golf Club v. City of
Salem, 28 Or LUBA 561 (1995).

25.6.3 Local Government Procedures — Hearings — Evidence. Where (1) a local
decision maker makes a procedural error in allowing new evidence to be submitted
during an on-the-record review; (2) petitioners object to receipt of that new evidence; and
(3) the local decision maker does not provide petitioners with an opportunity to rebut the
new evidence; LUBA will remand the challenged decision for the local decision maker to
provide the required opportunity for rebuttal. Tucker v. Douglas County, 28 Or LUBA
134 (1994).

25.6.3 Local Government Procedures — Hearings — Evidence. If the applicant
presented new evidence relevant to the applicable approval standards during the rebuttal
period of the local government hearing, and petitioner was denied an opportunity to rebut
that evidence, petitioner's substantial rights were prejudiced. Woodstock Neigh. Assoc. v.
City of Portland, 28 Or LUBA 146 (1994).

25.6.3 Local Government Procedures — Hearings — Evidence. A local government
may specify the methodology for making documents that are not submitted at the local
hearings part of the local record in the local code, or may identify the methodology
during the course of the local proceedings. Home Builders Assoc. v. City of Portland, 28
Or LUBA 725 (1994).

25.6.3 Local Government Procedures — Hearings — Evidence. ORS 197.763(4)(b)
establishes a remedy for failure to comply with ORS 197.763(4)(a). Where a document
supporting a land use application was not available for review prior to the initial local
evidentiary hearing, as required by ORS 197.763(4)(a), but the local government
continued the hearing to a later date and made a copy of the document available for



review in its planning office prior to the continued hearing, the local government
complied with ORS 197.763(4)(b). Bates v. Josephine County, 28 Or LUBA 21 (1994).

25.6.3 Local Government Procedures — Hearings — Evidence. Although a local
governing body may be authorized to conduct a de novo review of a development
application, its refusal to allow petitioner to submit the planning commission decision
and staff report on the subject application into the record as relevant evidence prejudices
petitioner's substantial right to submit evidence. Furler v. Curry County, 27 Or LUBA
497 (1994).

25.6.3 Local Government Procedures — Hearings — Evidence. A local government's
failure to make available all evidence in support of a quasi-judicial land use application at
the time the notice of hearing is provided, as required by ORS 197.763(4)(a), is a
procedural error. However, if such evidence is made available prior to or at the hearing
and the hearing record is left open for seven days to allow time for additional written
testimony from the parties, petitioners' substantial rights are not violated. Edwards v. City
of Portland, 27 Or LUBA 262 (1994).

25.6.3 Local Government Procedures — Hearings — Evidence. Where petitioners are
denied the opportunity to rebut evidence that is relevant to applicable approval standards
in a quasi-judicial land use proceeding, their substantial rights are prejudiced and the
challenged decision must be remanded. ORS 197.835(7)(a)(B). Mazeski v. Wasco
County, 26 Or LUBA 226 (1993).

25.6.3 Local Government Procedures — Hearings — Evidence. There is no basis for the
application of the "exclusionary rule,” which applies to criminal proceedings, to local
land use proceedings. Choban v. Washington County, 25 Or LUBA 572 (1993).

25.6.3 Local Government Procedures — Hearings — Evidence. In the absence of a local
code requirement to the contrary, a local government is not required to allow parties to
rebut staff summaries of evidence in the record. Mclnnis v. City of Portland, 25 Or
LUBA 376 (1993).

25.6.3 Local Government Procedures — Hearings — Evidence. A local government is
free to disregard or give little weight to a party's allegations concerning the substance of a
telephone conversation between that party and another person not present at the local
hearing. Decuman v. Clackamas County, 25 Or LUBA 152 (1993).

25.6.3 Local Government Procedures — Hearings — Evidence. Even though a city may
have committed error in accepting evidence concerning traffic impacts, if the issue of
traffic impacts was not properly before the city, such a procedural error would provide no
basis for reversal or remand. Westlake Homeowners Assoc. v. City of Lake Oswego, 25 Or
LUBA 145 (1993).

25.6.3 Local Government Procedures — Hearings — Evidence. LUBA will not look
past the written decision to determine whether local government decision makers were



influenced by improperly accepted evidence, where the written decision takes the
position that the issue to which the disputed evidence relates was not subject to review
and that determination concerning the local scope of review is not dependent on the
disputed evidence. Westlake Homeowners Assoc. v. City of Lake Oswego, 25 Or LUBA
145 (1993).

25.6.3 Local Government Procedures — Hearings — Evidence. Where petitioners
identify no provision of state statute or local ordinance requiring parties to a quasi-
judicial land use proceeding to serve documents they submit to the local government on
other parties, another party's failure to serve such documents on petitioners does not
violate petitioners' Fasano right to rebut evidence. Chauncey v. Multnomah County, 23
Or LUBA 599 (1992).

25.6.3 Local Government Procedures — Hearings — Evidence. Rejection of relevant
evidence by a local decision maker is, at most, a procedural error. Where a planning
commission improperly rejected relevant evidence offered by petitioner, but the
governing body conducted a de novo evidentiary hearing and petitioner did not attempt to
submit the evidence to the governing body, petitioner's substantial right to submit
evidence was not prejudiced. Heiller v. Josephine County, 23 Or LUBA 551 (1992).

25.6.3 Local Government Procedures — Hearings — Evidence. Where a local code
provision prohibits submission of an application for a conditional use permit for a use
previously denied within one year of denial, it is error for the local government to refuse
to accept evidence concerning whether a proposed conditional use is the same as the
conditional use previously denied. Silani v. Klamath County, 22 Or LUBA 735 (1992).

25.6.3 Local Government Procedures — Hearings — Evidence. Where a local
government improperly rejected relevant evidence during its proceeding below, LUBA
must remand the challenged decision. Silani v. Klamath County, 22 Or LUBA 735
(1992).

25.6.3 Local Government Procedures — Hearings — Evidence. Where petitioners failed
to take advantage of an opportunity to rebut evidence presented in proceedings below,
they did not establish how the local decision maker's alleged procedural error in
admitting such evidence caused harm to their substantial rights. ORS 197.835(7)(a)(B).
White v. City of Oregon City, 20 Or LUBA 470 (1991).

25.6.3 Local Government Procedures — Hearings — Evidence. Regardless of whether a
local government informed participants of their right under ORS 197.763(6) to request
that the record remain open after the close of the initial evidentiary hearing, if the local
government did not leave the record open, it was not obliged to accept a subsequently
offered letter as part of the local record. Wissusik v. Yamhill County, 20 Or LUBA 246
(1990).

25.6.3 Local Government Procedures — Hearings — Evidence. Petitioner's delivery of
evidence to the county counsel's office is adequate to place those materials before the



county decision maker and make them part of the local record subject to LUBA review,
where (1) the procedures for submitting evidence at times other than during county
hearings are not specified in the county code or regulations and were not identified during
the course of the proceedings below, (2) the county failed to respond to petitioners'
previous request for information regarding the proper procedure for submitting evidence,
and (3) petitioner had previously submitted evidence to the county counsel's office, and
that material was included in the local record. Wade v. Lane County, 20 Or LUBA 499
(1990).

25.6.3 Local Government Procedures — Hearings — Evidence. Where the local code
requires that the governing body remand an appeal to the planning commission if
evidence is presented which could not have been presented to the planning commission,
and parties offer to the governing body relevant evidence that the planning commission
refused to consider, it is error for the governing body not to remand the appeal to the
planning commission to consider such evidence. Bloomer v. Baker County, 19 Or LUBA
319 (1990).

25.6.3 Local Government Procedures — Hearings — Evidence. A hearings officer's
acceptance of evidence submitted after the deadline established by local code provides no
basis for reversal or remand where petitioner did not request a continuance, and petitioner
fails to explain how he was prejudiced by the hearings officer's action. Reed v. Lane
County, 19 Or LUBA 276 (1990).



