2883 LUBA Scope of Review - Grounds for Reversal/Remand -
Unconstitutionality. Regional plan amendments that will require a city to amend its
zoning ordinance to include specific provisions to protect industrial land from being
converted to office and commercia use do not violate a city’s constitutional home rule
authority. City of Sandy v. Metro, 48 Or LUBA 363 (2005).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Because Congress intended the Religious Land Use and
Ingtitutionalized Persons Act (RLUIPA) to subject land use regulations to at least the
same level of scrutiny as would apply under the Free Exercise Clause of the U.S.
Constitution, analysis of whether an administrative rule prohibition on churches on high-
value farmland violates RLUIPA is aso dispositive of the same claim under the Free
Exercise Clause. 1000 Friends of Oregon v. Clackamas County, 46 Or LUBA 375
(2004).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Prohibiting uses that are inconsistent with agriculture on high-value
farmland, such as churches, while allowing agricultural-supportive structures and uses on
high-value farmland, such as barns, wineries and farm stands, is rationally related to the
policy of preserving high-value farmland for agricultural use, and neither treats religious
assemblies on unequal terms with nonreligious assemblies nor discriminates against
assemblies on the basis of religion in violation of the Religious Land Use and
Institutionalized Persons Act (RLUIPA). 1000 Friends of Oregon v. Clackamas County,
46 Or LUBA 375 (2004).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Prohibiting establishment of new uses on high-value farmland, such
as churches or golf courses, while alowing expansion of existing churches or golf
courses on high-value farmland does not treat religious assemblies on unequal terms with
nonreligious assemblies or discriminate against assemblies on the basis of religion in
violation of the Religious Land Use and Institutionalized Persons Act (RLUIPA). 1000
Friends of Oregon v. Clackamas County, 46 Or LUBA 375 (2004).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. The Religious Land Use and Institutionalized Persons Act
(RLUIPA) does not require local governments to provide for churchesin all zones within
its jurisdiction, or prohibit local governments from excluding churches from some zoning
districts. 1000 Friends of Oregon v. Clackamas County, 46 Or LUBA 375 (2004).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Whether a zoning prohibition on churches imposes a “ substantial
burden” on religious exercise under the Religious Land Use and Institutionalized Persons
Act (RLUIPA) depends on whether the jurisdiction’s zoning scheme as a whole fails to
provide adequate opportunity to site a church within the jurisdiction. 1000 Friends of
Oregon v. Clackamas County, 46 Or LUBA 375 (2004).



2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. The actual financial circumstances of a religious assembly, its
financia ability to acquire land zoned for a church, and the existence of market-based
constraints that apply equally to religious and non-religious land users, have no bearing
on whether exclusion of churches in some zones within a jurisdiction imposes a
“substantial  burden” on religious exercise under the Religious Land Use and
Institutionalized Persons Act (RLUIPA). 1000 Friends of Oregon v. Clackamas County,
46 Or LUBA 375 (2004).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Evidence that a church is unable to acquire land with desired
characteristics at a desirable price within an urban growth boundary is insufficient as a
matter of law to demonstrate that an administrative rule prohibiting churches on high
value farmland owned by the church imposes a “ substantial burden” on the church’s free
exercise rights, under the Religious Land Use and Institutionalized Persons Act
(RLUIPA). 1000 Friends of Oregon v. Clackamas County, 46 Or LUBA 375 (2004).

288.3 LUBA Scope of Review - Grounds for Reversal/Remand -
Unconstitutionality. A city commits no error in proceeding with a decision on an
application for a subdivision, and does not violate a subdivision opponent’s due process
rights, where a quiet title action is pending to resolve an ownership dispute between the
opponent and the subdivision applicant, but the applicant is the record fee owner of the
property. McFall v. City of Sherwood, 44 Or LUBA 493 (2003).

2883 LUBA Scope of Review - Grounds for Reversal/Remand -
Unconstitutionality. That conditional use permit applicants for approval of a bed and
breakfast home occupation may not have been aware that the conditional use permit
would be conditioned on the applicants terminating a special events business that the
county concluded was not allowed in the county’s EFU zone does not violate the
applicants rights to due process where they were alowed: (1) to challenge the
administrative decision in a quasi-judicial hearing before a hearings officer, (2) to
appeal the hearings officer’s decision to the board of county commissioners, (3) to
appeal that decision to LUBA, and (4) would be entitled to seek judicia review of
LUBA’s decision. Cookman v. Marion County, 44 Or LUBA 630 (2003).

2883 LUBA Scope of Review - Grounds for Reversal/Remand -
Unconstitutionality. A conditional use permit condition of approval that the
applicants terminate a special events business that was operated as part of a permitted
bed and breakfast inn does not unconstitutionally impose an overbroad or vague limit
on the bed and breakfast owners constitutionally protected religious activity and
speech. Cookman v. Marion County, 44 Or LUBA 630 (2003).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Because a letter from city planning director and county
memorandum setting out circumstances surrounding a compromise is not sufficient to
establish an agreement between the parties establishing rights and obligations, the



Contracts Clause, Article |, section 21, of the Oregon Constitution, is not applicable. City
of Sherwood v. Washington County, 38 Or LUBA 656 (2000).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Even if immunity provisions of ORS 467.131 and 467.133 violate
the remedies clause, Article I, section 10, of the Oregon Constitution, that infirmity does
not implicate the limited preemption provisions of ORS 467.136 or the total preemption
provisions of ORS 166.170 through 166.176. City of Sherwood v. Washington County, 38
Or LUBA 656 (2000).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. When finding a statute unconstitutional would not provide an
independent basis for reversal or remand, LUBA will not consider the congtitutionality of
the statute. City of Sherwood v. Washington County, 38 Or LUBA 656 (2000).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Where, during the local proceedings, no party referred to the Equal
Privileges and Immunities Clause of Article I, section20, of the Oregon Constitution, or
the Equal Protection Clause of the Fourteenth Amendment to the United States
Congtitution, by name, article and section or amendment number, or their operative
terms, petitioner is precluded from raising violation of these constitutional provisions as
an issue in an appeal to LUBA. ORS 197.763(1); 197.835(2). Craven v. Jackson County,
29 Or LUBA 125 (1995).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Petitioner's clam that his business was treated differently from
another business, in violation of Article 1, section 20, of the Oregon Constitution,
because the other business was granted an "exemption” from a restrictive ordinance
requirement, provides no basis for reversal or remand of the challenged decision where
the decision does not purport to grant an "exemption” to any business. Kaady v. City of
Cannon Beach, 26 Or LUBA 424 (1994)

2883 LUBA Scope of Review - Grounds for Reversal/Remand -
Unconstitutionality. LUBA will not consider claims of constitutional violations that are
not supported by legal argument. Poddar v. City of Cannon Beach, 26 Or LUBA 429
(1994).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Federal preemption of local authority to regulate is not presumed.
Rather it is necessary to determine whether preemption was the "clear and manifest
purpose of Congress.” Skydive Oregon v. Clackamas County, 25 Or LUBA 294 (1993).

2883 LUBA Scope of Review - Grounds for Reversal/Remand -
Unconstitutionality. Nothing in the federal regulatory scheme relating to the regulation
of parachute jumping purports to foreclose state and local land use regulation of the
ground based impacts of parachuting. Skydive Oregon v. Clackamas County, 25 Or
LUBA 294 (1993).



2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Because a congtitutional taking claim is not dependent upon a local
government's adoption of a particular interpretation of an ordinance, in that denial of an
application for development approval is a reasonably foreseeable possibility, a petitioner
is required to raise taking claims during the local proceedings or waive the right to raise
those issues at LUBA. Larson v. Multnomah County, 25 Or LUBA 18 (1993).

2883 LUBA Scope of Review - Grounds for Reversal/Remand -
Unconstitutionality. The choice between achieving the public purpose of encouraging
forest uses by police power regulation or eminent domain lies with the county, absent
some showing that the police power regulation selected by the county is in fact a public
conservation easement for which compensation must be paid. Lardy v. Washington
County, 24 Or LUBA 567 (1993).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Because a constitutional taking claim is not dependent upon a local
government's adoption of a particular interpretation of an ordinance, in that denial of an
application for development approval is a reasonably foreseeable possibility, a petitioner
is required to raise taking claims during the local proceedings or waive the right to raise
those issues at LUBA. Larson v. Multnomah County, 24 Or LUBA 629 (1993).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Where a petitioner alleges a land use decision results in a taking
under Article I, section 18, of the Oregon Constitution, but relies entirely on arguments
advanced in support of alegations that the decision constitutes a taking under the Fifth
Amendment of the U.S. Constitution, LUBA will limit its review to petitioner's federal
taking claim. Nelson v. Benton County, 23 Or LUBA 392 (1992).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Where the maximum penalty for each separate violation of an
ordinance is 500 dollars, and there is no possibility of imprisonment for violating the
ordinarce, the penalties provided by the ordinance are civil, not crimina, in nature.
Therefore, a vagueness challenge based solely on the constitutional vagueness analysis
applied where criminal sanctions are possible, provides no basis for reversal or remand of
such ordinance. Cope v. City of Cannon Beach, 23 Or LUBA 233 (1992).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Because a loca government is not required to consider whether
denying a request for land use approval would constitute an unconstitutional taking of
private property without just compensation, a local government's findings on such
constitutional issues provide no basis for reversal or remand. Dodd v. Hood River County;,
22 Or LUBA 711 (1992).

2883 LUBA Scope of Review - Grounds for Reversal/Remand -
Unconstitutionality. Unlike a local government, LUBA is specifically required by
statute to consider arguments that a local government decision is unconstitutional and to



reverse or remand an unconstitutional decision. Therefore, procedural errors a local
government may have committed in considering constitutional issues during local
proceedings are harmless errors. Dodd v. Hood River County, 22 Or LUBA 711 (1992).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. In view of the Oregon Supreme Court's explicit reservation of
judgment concerning whether it will look to U.S. Supreme Court Fifth Amendment
"takings' jurisprudence to further develop the appropriate tests to be applied in
considering Article I, section 18, takings claims under the Oregon Constitution, LUBA
will not do so. Dodd v. Hood River County, 22 Or LUBA 711 (1992).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Petitioners must seek relief from application of a velocity flooding
overlay designation to the subject property through the variance process provided in the
local government's flood damage prevention ordinance, before they may obtain LUBA
review of any constitutional "taking" claims. Alexiou v. Curry County, 22 Or LUBA 639
(1992).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Undeveloped claims of unconstitutionality provide an insufficient
basis for LUBA to reverse or remand a chalenged decison. Cummins v. Washington
County, 22 Or LUBA 129 (1991).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Personal bias sufficiently strong to disqualify a public official must
be clearly demonstrated. A petitioner has the burden of demonstrating that the public
official was incapable of making a decision based on the evidence and argument before
him. Schmaltz v. City of Hood River, 22 Or LUBA 115 (1991).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. If a challenged plan and zone map amendment was adopted in
compliance with the applicable criteria, it cannot be considered arbitrary and, therefore, is
not invalid "spot zoning." Where petitioners fail to show an applicable standard is
violated by the city's decision, no basis for reversal or remand is established. Brown &
Cole, Inc. v. City of Estacada, 21 Or LUBA 392 (1991).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Different treatment under the law does not necessarily amount to a
violation of constitutional rights to equal protection under the Fourteenth Amendment to
the U.S. Constitution or equal privileges and immunities under Article |, section 20, of
the Oregon Constitution. Where petitioners faill to explain why the different treatment
amounts to a violation of those constitutional provisions, petitioners constitutional
challenges will be rgected. Seto v. Tri-Met, 21 Or LUBA 185 (1991).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. Petitioner's claim that the city erroneoudly refused to provide a



transcript of proceedings before a hearings officer for his appeal of the hearings officer's
decision to the city council will be denied where petitioner (1) identifies no code section
requiring the city to provide a transcript, and (2) fails to develop an argument in support
of his contention that due process requires that a transcript be provided. Vestibular
Disorders Consult. v. City of Portland, 19 Or LUBA 94 (1990).

2883 LUBA Scope of Review — Grounds for Reversal/Remand -
Unconstitutionality. When alleging that their rights to due process under the 14th
Amendment to the U.S. Constitution were violated because of bias by the local decision
maker, petitioners must show that the local decision maker was incapable of making a
decision on the basis of the evidence and argument before it. Eckisv. Linn County, 19 Or
LUBA 15 (1990).



