
31.2.3 Permits – Types – Design Review.  A governing body’s interpretation of a design 
review criterion requiring that the “bulk and scale” of a proposed retail supercenter be 
“compatible” with surrounding buildings as necessitating a comparison of the size of the 
proposed buildings and surrounding buildings—and not just visual compatibility—is 
consistent with the text of the criterion and not reversible under ORS 197.829(1)(a). Wal-
Mart Stores, Inc. v. Hood River County, 47 Or LUBA 256 (2004). 
 
31.2.3 Permits – Types – Design Review. There is no intrinsic reason why a regulatory 
concern to ensure compatibility of size between proposed and existing development must 
be expressed as zoning standards rather than as site design review standards. Wal-Mart 
Stores, Inc. v. Hood River County, 47 Or LUBA 256 (2004). 
 
31.2.3 Permits – Types – Design Review.  A traffic engineer’s critique of the applicant’s 
traffic study that questions the accuracy and sufficiency of the study’s calculation of 
traffic impacts and facility capacity is sufficient to support denial of proposed 
development under standards requiring the applicant to demonstrate that nearby 
transportation facilities can accommodate traffic impacts of the development. Oien v. 
City of Beaverton, 46 Or LUBA 109 (2003). 
 
31.2.3 Permits – Types – Design Review.  Denial of a proposed school bus storage yard 
is supported by evidence that access to the yard relies on a private fire lane that the 
applicant cannot improve and that limits bus movement, under design standards requiring 
a “safe and efficient” circulation pattern. Oien v. City of Beaverton, 46 Or LUBA 109 
(2003). 
 
31.2.3 Permits – Types – Design Review.  Assuming ORS 197.522 is applicable outside 
the moratoria context, that statute does not require a local government to develop on its 
own conditions of approval that would render proposed development compliant with 
applicable criteria, as an alternative to denial. Rather, the initial burden of proposing 
conditions to make development consistent with applicable criteria belongs to the 
applicant. Oien v. City of Beaverton, 46 Or LUBA 109 (2003). 
 
31.2.3 Permits – Types – Design Review.  ORS 197.522 does not require a local 
government to reopen the record after reaching a tentative decision to deny a 
development application, to allow the applicant an opportunity to propose conditions that 
would allow approval. Rather, the applicant must propose such conditions during the 
evidentiary proceedings or in making final legal arguments to address concerns raised 
during the proceedings and ensure compliance with applicable criteria. Oien v. City of 
Beaverton, 46 Or LUBA 109 (2003). 
 
31.2.3 Permits – Types – Design Review. The governing body is within its discretion 
under ORS 197.829(1) in interpreting a standard to be a post-approval performance 
standard on industrial uses rather than an approval criterion, where the standard is within 
a section entitled “performance standards” and prescribes impermissible levels of 
pollution rather than approval criteria. Oien v. City of Beaverton, 46 Or LUBA 109 
(2003). 



 
31.2.3 Permits – Types – Design Review. Subjective, discretionary conditional use and 
design review criteria are precisely the type of land use regulations that Congress intended to 
regulate, as applied to religious practices and institutions, in enacting the Religious Land Use 
and Institutionalized Persons Act (RLUIPA). Although such standards may be “generally 
applicable” in the sense that they apply broadly to a number of secular and non-secular uses, 
their application to approve or deny a proposed church requires an “individualized 
assessment” and thus is subject to RLUIPA. Corporation Presiding Bishop v. City of West 
Linn, 45 Or LUBA 77 (2003). 
 
31.2.3 Permits – Types – Design Review. Application of discretionary design review 
criteria to proposed religious buildings involves the “proposed use” of land within the 
meaning of, and is thus subject to, the Religious Land Use and Institutionalized Persons Act 
(RLUIPA), where the local government may deny a proposed church if the applicant fails to 
demonstrate compliance with such design review criteria. Corporation Presiding Bishop v. 
City of West Linn, 45 Or LUBA 77 (2003). 
 
31.2.3 Permits – Types – Design Review.  An apparent discrepancy between the 
sidewalks depicted on the site plan submitted for design review approval and the 
sidewalk depicted on the approved final subdivision plat does not provide a basis for 
reversal or remand, where the design review decision did not address sidewalks or 
approve a particular sidewalk design. Jordan v. City of Portland, 44 Or LUBA 586 
(2003). 
 
31.2.3 Permits – Types – Design Review.  Where a city code provision requires that a 
“proposal” to adjust development standards be reviewed for compliance with specific 
criteria, it is reasonable for the city to determine that the scope of the “proposal” is the 
adjustment proposed by the applicant and therefore that an application for a setback 
adjustment for a building facade does not require review of the building design as a 
whole. Lee v. City of Portland, 40 Or LUBA 498 (2001). 

31.2.3 Permits – Types – Design Review.  Where petitioner raises issues regarding 
whether a proposed site design complies with potentially applicable approval criteria, the 
local government’s decision must respond by either (1) determining that the cited 
provisions are not applicable approval criteria or (2) demonstrating that the proposal 
complies with such provisions. Elliott v. City of Redmond, 40 Or LUBA 242 (2001). 

31.2.3 Permits – Types – Design Review.  A city does not err in failing to provide a local 
appeal of a design review decision under design review procedures, where the subject 
property is within an historic district and the city’s code specifies that design review 
proposals in historic districts are governed by historic design procedures that provide no 
right of local appeal. Multi-Light Sign Co. v. City of Portland, 39 Or LUBA 605 (2001). 

31.2.3 Permits – Types – Design Review.  Where a site design review criterion requires 
that, “wherever possible,” direct driveway access to arterial streets not be allowed, and 
the challenged decision approves a site plan with direct driveway access onto an arterial 
street and a collector street without explaining why it is not possible to limit access to the 



collector street, the decision must be remanded. Hubenthal v. City of Woodburn, 39 Or 
LUBA 20 (2000). 

31.2.3 Permits – Types – Design Review. Where the first clause of a local code 
provision requires that design review comply with a set of criteria used to rezone property 
and the second clause requires that design review also comply with those criteria 
addressed at the time the subject property was rezoned, a hearings officer’s interpretation 
limiting design review to the subset of criteria addressed at the time the property was 
rezoned fails to give effect to the first clause of the code provision, and is therefore not 
reasonable and correct. Blazer Construction, Inc. v. City of Eugene, 36 Or LUBA 391 
(1999). 

31.2.3 Permits – Types – Design Review.  Local government decisions granting design 
review approval for segments of a light rail transit (LRT) line that do not approve final 
engineering design or construction of the LRT facility are not within the exception to the 
definition of "land use decision" established by ORS 197.015(10)(b)(D). Tri-County 
Metro. Trans. Dist. v. City of Beaverton, 28 Or LUBA 78 (1994). 

31.2.3 Permits – Types – Design Review.  Local government decisions granting design 
review approval for segments of a light rail transit line do not adopt or amend a city or 
county public facility plan and, therefore, are not excluded from being considered "land 
use decisions" under ORS 197.712(2)(e). Tri-County Metro. Trans. Dist. v. City of 
Beaverton, 28 Or LUBA 78 (1994). 

31.2.3 Permits – Types – Design Review.  A local government decision granting design 
review plan approval must identify the design review plan approved. McKenzie v. 
Multnomah County, 27 Or LUBA 523 (1994). 

31.2.3 Permits – Types – Design Review.  Where ORS 215.416(3) and (11) require a 
county to provide an opportunity for a local appeal of a design review decision made by 
the planning director without a hearing, the county cannot interpret a code provision 
requiring that "final design review approval" has been granted to be satisfied when a local 
appeal of the planning director's design review approval decision is pending. McKenzie v. 
Multnomah County, 27 Or LUBA 523 (1994). 


