BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
RI CHARD L. WALTON,
Petitioner, LUBA No. 90-146

FI NAL OPI NI ON
AND ORDER

VS.

CLACKAMAS COUNTY,

N N N N N N N N N

Respondent .
Appeal from Cl ackanmas County.

Richard L. Walton, NIwaukie, filed the petition for
review and argued on his own behal f.

M chael E. Judd, Oregon City, filed the response brief
and argued on behal f of respondent.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON
Referee, participated in the decision.

AFFI RMED 04/ 03/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the Clackamas County
heari ngs officer denying his application to partition | and
zoned Urban Low Density Residential (R-10) into three
parcel s.
FACTS

The subject property is developed with a single famly
resi dence and two storage structures, consists of 2.55 acres
and is zoned R-10. The property is bordered at its
sout heast corner by S.E. Laurie Ave., a county road. S.E
Laurie Ave. provides the only access to the subject
property. S.E. Laurie Ave. approaches the subject property
from the south and then curves sharply eastward to pass
through a narrow Southern Pacific Railroad trestle
under pass.

On August 31, 1989, petitioner filed an application for
a mnor partition approval with the planning departnment. On
August 17, 1990 the planning departnent denied petitioner's
application and tentative map. Petitioner appealed to the
heari ngs officer. The hearings officer denied petitioner's
application and tentative map and this appeal followed.
MOTI ON TO DI SM SS.

We have review authority over "land use decisions."

ORS 197.825(1). ORS 197.015(10)(b)(B) states an exception



to our review authority. ORS 197.015(10) provides, in
rel evant part:

"'Land Use Deci sion':

"k *x * * *

"(b) Does not include a decision of a |ocal
gover nnment :

"k X * * *

"(B) Which approves, approves with conditions
or denies a subdivision or partition, as
described in ORS chapter 92, |ocated
within an urban growth boundary where
the decision is consistent with | and use
standards; * * *

et

There is no dispute that the subject property is within
an urban growth boundary (UGB). There is also no dispute
that the challenged decision is one to deny petitioner's
application to partition the subject property, and no other
approvals were sought. Respondent argues under ORS
197.015(10)(b)(B), and recent decisions of this Board,! that
we do not have review authority over the challenged

deci si on. 2

1Sout hwood Homeowners Assoc. v. City of Philomath, = O LUBA ___ (LUBA
No. 90-103, Novenber 15, 1990), rev'd 106 O App 21 (1991); Meadowbr ook
Devel opnent v. City of Seaside, __ O LUBA ___ (LUBA No. 90-060, Septenber
18, 1990); Parnenter v. Wallowa County, O LUBA ___ (LUBA No. 90-034,

June 11, 1990).

2pyrsuant to OAR 661-10-075(10), petitioner has filed a conditional
notion to transfer this appeal proceeding to the circuit court in the event
we determine that we |ack jurisdiction.



The exception to our jurisdiction provi ded by
ORS 197.015(10)(b)(B) only applies where the challenged
deci si on "is consi st ent with | and use standards. "
Respondent's motion to dismss this appeal proceedi ng
predates the decision of the Court of Appeals in Southwood

Honeowners Assoc. v. City of Philomath, 106 O App 21,

P2d _ (1991). As the Court of Appeals explained in

Sout hwood Honeowners, where a decision approving an urban

division of land is challenged at LUBA, this Board | acks
jurisdiction under ORS 197.015(10)(b)(B) only if the
decision is consistent with Iand use standards. Therefore,
bef ore we can determ ne whether we have jurisdiction in this
matter we nust first determine whether the challenged
decision is consistent with | and use standards.

For the reasons explained in our discussion of the
second assignnent of error, infra, we conclude the
chal l enged decision erroneously applies Clackamas County
Zoni ng and Devel opnent Ordi nance (ZDO) 1017 and, therefore,
it is not consistent with | and use standards. Accordingly,
the exception to our jurisdiction provided by ORS
197.015(10) (b) (B) does not apply.

Respondent's nmotion to dism ss is deni ed.

SECOND ASSI GNMVENT OF ERROR

"The county exceeded its jurisdiction, failed to
foll ow procedures applicable to the matter before
it in a manner that prejudiced the substanti al
rights of petitioner, inproperly construed the
applicable law, nmade a decision not supported by



substantial evidence in the whole record, and
violated the constitutional provisions cited
her eunder by:

"Failing to apply the standards in effect at the
time the application in question was originally
subm tted. "

Petitioner's second assignnment of error alleges the
county erroneously applied ZDO 1017 (hereafter referred to
as the "solar ordinance") to the proposal in violation of
ORS 215.428(3).2% Petitioner states the solar ordi nance was
enacted several nmonths after the disputed application was
filed with the county.

Respondent agrees the solar ordinance (1) was enacted
after petitioner's application was filed, and (2) was
applied as a justification to deny the proposal. Respondent
agrees with petitioner that the county hearings officer
erroneously applied the solar ordinance as a justification
for the chall enged decision.*

The second assignnment of error is sustained.

3ORS 215. 428(3) provides:

"If the application was conplete when first submitted or the
applicant submits the requested additional information wthin
180 days of the date the application was first subnitted and
the county has a conmprehensive plan and |and use regul ations
acknowl edged wunder ORS 197.251, approval or denial of the
application shall be based upon the standards and criteria that
were applicable at the time the application was first
submtted.” (Emphasi s supplied.)

4The parties do not dispute that the "solar ordinance" is a "land use
standard. "



FI RST ASSI GNMENT OF ERROR

"The county exceeded its jurisdiction, failed to
foll ow procedures applicable to the matter before
it in a manner that prejudiced the substanti al
rights of petitioner, inproperly construed the
applicable law, nmade a decision not supported by
substantial evidence in the whole record, and
violated the constitutional provisions cited
her eunder by:

"Failing to treat the filing of the Application in
a timely manner resulting in a delay of 10-1/2
nont hs until a staff decision was rendered.”

ZDO Section 1106.03(B) provides:

"Tentative Map Approval : A final decision on a
tentative map shall be mde within 30 days of
submttal of an application that satisfies the
submttal requirenments stated in Section 1106. 05.
The applicant shall be notified, within 10 days of
subm ttal, of any failure to sati sfy
Section 1106.05."5

There is no dispute that the county did not neke a final
decision within 30 days of the time petitioner submtted his
application for tentative map approval .56

Respondent contends its failure to issue a final
deci sion on the tentative map within 30 days pursuant to ZDO
1106. 05 i's a procedur al error, and under ORS
197.835(7)(a)(B) we my only reverse or remand the

chal | enged decision on the basis of a procedural error if

5ZDO 1160.05 provides the submittal requirenents for tentative map
revi ew.

6There is also no dispute that petitioner was never notified his
application was inadequate to satisfy the requirenents of ZDO 1106. 05.



such error "prejudiced the substanti al rights of the
petitioner." Respondent ar gues petitioner has not
established that the failure to issue a tinely decision
prejudi ced his substantial rights.

As we understand it, petitioner does not dispute that
the county's failure to conply with ZDO 1106.05 is at nost a
procedural error. Petitioner argues, however, that the
county's failure to nmake a timly decision on his
application caused the |land use approval process to extend
past the time when real estate sales activity could likely
produce the nost favorable financial returns.

We agree with the respondent. The prejudice petitioner
identifies is speculative. Petitioner has not adequately
expl ained how the county's failure to tinmely process his
application "prejudiced [his] substantial rights."’

The first assignnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"The county exceeded its jurisdiction, failed to
foll ow procedures applicable to the matter before

“Additionally, we note that while ZDO 1160.03(B) does not specify the
consequences of the county's failure to act in a timely manner on an
application for tentative nmap approval, the consequence of such failure is
likely that an applicant has a right to seek a wit of mandanus from the
circuit court to conpel the county to act. W do not believe the county's
failure to act in a tinmely manner provides a basis for reversal or remand
of the challenged decision. Simon v. Board of Co. Comm of Marion County,
91 O App 487, 755 P2d 741 (1988) (under ORS 215.428(7), a county's failure
to act on a permt application within the 120 day period provided by
statute, does not constitute a basis for invalidating the county's decision
where the applicant failed to obtain a wit of nmandanus before county
action was taken).




it in a manner that prejudiced the substanti al
rights of petitioner, inproperly construed the
applicable law, nade a decision not supported by
substantial evidence in the whole record, and
violated the constitutional provisions cited
her eunder by:

"Maki ng a decision based on hearsay not supported
by substantial evidence in the whole record,
regardi ng the design of the roadway i nprovenents."

Under this assignnment of error, petitioner clainms the
evidence in the whole record is not substantial evidence to
support the county's determ nations that ZDO 1014.03, and
t he Conprehensive Plan policy regardi ng "Roadways" are net.$8
We understand petitioner to contend that there is inadequate

evidentiary support for the follow ng findings:

"* * * The proposed l|local road system is not
consi st ent with t he desi gn provi si ons of
subsection 1014. 03. Specifically, subsecti on
1014.03(A) requires that entrances and exits for
vehicles be designed to encourage snooth traffic
flow, with mninmm hazard to pedestrians, passing

8ZDO 1014.03 provides in relevant part:

"Entrances and exits for vehicles shall be designed to
encourage snmooth traffic flowwith controlled turning novements
and mnimum hazards to pedestrians, passing traffic, or to
traffic entering or |eaving the devel opnent.

x ok ok x %"

The "Roadways" plan policy provides:

"Provide for the safe, efficient, convenient and econonica
nmovenment of vehicles while mnimzing environnmental degradation
and conserving energy."

Petitioner does not argue the "Roadways" plan provision and ZDO 1014. 03
are not approval standards, and does not challenge the adequacy of the
findings to establish those provisions are viol ated.



traffic, and to traffic entering or |eaving the

devel opnment . This standard is not, and cannot be
met by the applicant's plans. Lauri e Avenue, at
the subject property, provides inadequate and
unsaf e access to the devel opnent. Lauri e Avenue

as it provides access to the property from the
east, slopes steeply down and curves under a * * *
railroad trestle, and then turns again to the
south at the subject property. There is
approximately 11 feet of vertical clearance at the
rail road underpass (14 feet is the m nimum County
standard), wth approximtely 20 feet of w dth.
This cl earance does not provide safe energency or
non-typi cal vehicl e access to the subj ect
property. The record establishes that the access
does not provi de uni nt errupt ed access for
enmergency vehicles and that two vehicles may not
safely pass in the underpass area. The hearings
O ficer believes the testinmony of M. Kinman that
in 11 years she has never seen two vehicles pass
under the trestle at the same tinme, and that it
took the applicant approximtely 20 mnutes to
maneuver the vehicles shown in Exhibit 12. The
applicant's proposed inprovenents wll [ not ]
create a safe access.

"k X * * *

"This [partition] is not consistent with the * * *
Roadways Section of the Transportation Elenent of
t he Pl an. The only Goal of that Section is to
provide for the safe, efficient, convenient and
econom cal novement of traffic. * * * laurie
Avenue does not provide safe or efficient access
to the subject property and the two additional
dwel Il ings proposed to be constructed thereon."
Record 3-5.

Petitioner does not dispute that the narrow railroad
trestle underpass creates a dangerous situation where the
subj ect property borders S.E. Laurie Ave., as the county

det er m ned. Petiti oner states:



"The problem with the trestle is the approach
angl es on the roadway on each side of the trestle.
The existing roadway has a severe 45 degree bend
as it joins the trestle that makes it inpossible
to stay on your side of the roadway when passing
under the trestle. This is true on both sides of
the trestle.” Petition for Review 14.

Petitioner argues there is evidence in the record that he
offered to correct this problem with the road angles as

foll ows:

"The petitioner proposed to construct a 90 foot
radius on the outside of the existing roadway to
provide an entrance to the trestle that would be
parallel wth the <centerline of the existing
roadway as it proceeds under the trestle.”
Petition for Review 14.

Petitioner cites a nmenorandum and testinmony from M.
Everson, an enployee in the technical services section of
the county's Departnent of Transportation and Devel opnent.?
Petitioner argues this evidence from M. Everson so greatly
underm nes the hearings officers conclusions, t hat a
reasonabl e person would not rely on the evidence which the
county did to determ ne nonconpliance with ZDO 1014.3 and
t he "Roadways" plan provision. In addition, petitioner
states that it is unreasonable to rely on M. Kinman's

testinmony that in 11 years she has never seen two vehicles

9Petitioner relies primarily upon upon M. Everson's testinony that
"[the road situation] would be tolerable with the addition of two
addi ti onal hones" (Record 26), and the statenment in a menorandum from M.
Everson that "* * * this office would work with [petitioner] to put
together a roadway inprovenent design and construction to effect the
enhancenent of the present geonetry" (Record 82).

10



go under the trestle together, because where her house is
situated she cannot see the railroad trestle wunderpass.
Petitioner also cites evidence that for as long as the
county has kept records there have been no vehicle accidents
at the railroad trestle underpass. Petitioner contends this
evidence establishes that a reasonable person could not
conclude the railroad trestle wunderpass is a "hazardous
intersection,” as the hearings officer concluded.

The county argues that petitioner reads too nmuch into
the portions of M. Everson's testinony upon which
petitioner relies. The county contends the portions of M.
Everson's testinony that petitioner relies wupon do not
undermne M. Everson's testinony read as a whole, or the
other evidence in the record supporting the conclusions
drawn by the hearings officer. In addition, respondent
cites other evidence upon which the hearings officer relied
in determining that the proposal does not neet the
"Roadways" plan provision and ZDO 1014. 03.

In order to overturn on evidentiary grounds a |ocal
governnent's determ nation that an applicable approva
criterionis not nmet, it is not sufficient for petitioner to
show there is substantial evidence in the record to support
his position. Rat her, the "evidence nust be such that a
reasonable trier of fact could only say petitioner['s]

evidence should be believed." Morl ey v. Marion County, 16

Or LUBA 385, 393 (1988); MCoy v. Mrion County, 16 Or LUBA

11



284, 286 (1987); Weyerhauser v. Lane County, 7 O LUBA 42,

46 (1982). In other words, petitioner must denonstrate that
he sustained his burden of proof of conpliance wth

applicable criteria as a matter of law. Jurgenson v. Union

County Court, 42 O App 505, 600 P2d 1241 (1979);

Consolidated Rock Products v. Clackamas County, 17 O LUBA

609, 619 (1989).

We believe there is adequate evidence in the record
upon which a reasonable person could rely to reach the
conclusions the county did regarding the proposal's
conpliance wth ZDO 1014.03 and the "Roadways" plan
provi si on. Accordingly, petitioner has not sustained his
burden of establishing conpliance with these provisions as a
matter of | aw.

The third assignnment of error is denied.

CONCLUSI ON

We determned that petitioner's second assignnment of
error mnmust be sustained because the county erroneously
applied the solar or di nance. However, because the
chal | enged decision is one to deny the proposed devel opnent,
the county need only adopt findings, supported by

subst anti al evi dence, denmonstrating that one or nore

standards are not net. Garre v. Clackamas County, O
LUBA _ (LUBA No. 89-131, February 27, 1990), aff'd 102 O
App 123 (1990); Douglas v. Miltnomah County, O LUBA

12



(LUBA No. 89-086, January 12, 1990), slip op 16;
Baughman v. Marion County, 17 Or LUBA 632, 638 (1989).

Under the third assignnment of error, we determ ne the
county's decision that the proposal does not conply with
ZDO 1014.03, and the Roadways plan provision, is supported
by substantial evidence. These determ nations constitute an
adequat e independent basis for denial of the proposal.

Accordingly, the county's decision is affirned.

13



