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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ERI C VENTLAND, STEVEN D. ROGERS )
and TESSI E HEALY,

Petitioners,

VS.
LUBA No. 91-054
CI TY OF PORTLAND
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
VOLUNTEERS OF AMERI CA OREGON,
| NC. ,
| nt er venor - Respondent . )

Appeal from City of Portl and.

Eric Wentland, Portland, filed the petition for review
and argued on his own behal f.

Kathryn B. Inperati, Portland, filed a response brief
and argued on behal f of respondent.

Steven L. Pfeiffer, Portland, filed a response brief
and argued on behalf of intervenor-respondent. Wth him on
the brief was Stoel, Rives, Boley, Jones & Gey.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,
Referee, participated in the decision.

REVERSED | N PART/ REMANDED | N PART 09/ 04/91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitionerl appeals a city decision granting a variance
and conditi onal use approval for a residential care facility
( RCF) .

MOTI ON TO | NTERVENE

Vol unteers of Anerica Oregon, Inc. (applicant) noves to
intervene on the side of respondent in this proceeding.
There is no opposition to the notion, and it is all owed.
FACTS

The proposed RCF will offer a three nonth residentia
and drug treatnent program with a six nonth aftercare
program for graduates. The facility ultimately will house
60 mal e adults convicted of nonviolent crines, although only
40 clients would initially be in residence at the facility.
The clients wuld receive treatnent, supervision and
counseling as an alternative to incarceration.

The subject site is zoned Light Manufacturing (M3) and
is located on the east side of N.E. Martin Luther King, Jr.
(MLK) Boul evard. The site includes approximately 11,250
square feet and is inproved with a two-story building which
was originally constructed in 1910 as a hotel. The buil ding
occupi es approximately 7,500 square feet of the site and

includes a total of approximately 15,000 square feet of

Ionly petitioner Wentland filed a brief in this appeal
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space. A portion of the first floor is occupied by a marble
busi ness and a beauty salon. The applicant plans to occupy
3,000 square feet on the first floor and all of the second
floor. The wundevel oped portion of the property is in the
rear. That area is to be used for eight off-street parking
spaces and open space.

The properties in the vicinity facing MK Boul evard are
al so zoned M. There are a nunmber of wunoccupied and
di | api dated buildings in the area, and the vicinity has been
targeted by the city for economc redevel opnent. A tire
retreadi ng business adjoins the subject property to the
north and other businesses in the area include a welding
supply business and an appliance store. To the east is a
| arge area, zoned MediumDensity Multifamly (R1), which is
developed with a mx of single-famly and nulti-famly
resi dences.

FI RST ASSI GNMENT OF ERROR

A. Resi dential Care Facility

RCFs are allowed as a conditional use in the M zone.
Portland City Code (PCC) 33.50.200(10). PCC 33.12.616
defines "Residential Care Facility" as follows:

"' Resi denti al care facility' means an
establi shment operated wth 24-hour supervision
for the purpose of and responsibility for
providing care and planned treatnent or planned
training to persons by reason of their
circunmstances or condition require such care and
pl anned treatnent or planned training while |iving
as a single housekeeping unit in a dwelling unit.
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Petitioner first argues the challenged facility is a
correctional facility or an alternative to a jail, not an
RCF. In support of his argunment, petitioner points out the
facility is run by the county corrections departnment and is
clearly an alternative to incarceration, because the
intended clients would be placed in jail if not housed in
t he proposed facility.

The applicant points out the ternms "correctiona
facility" and "jail" are neither defined in the PCC nor used
in the PCC to identify permssible |and uses. Mor eover,
applicant argues petitioner's entire argunent under this
subassi gnnent of error is premsed on an erroneous
assunption that a particular facility could not be both a
correctional facility (or an alternative to such a facility)
and an RCF.

We agree with the applicant that there is nothing about
t he above quoted definition of RCF which necessarily would
preclude a correctional facility (or an alternative to such
a facility) from qualifying as an RCF. Addi tional ly, we
agree with the applicant that the critical inquiry under
this subassignnent of error is whether the proposed facility
falls within the PCC 33.12.616 definition of RCF. O her

than to suggest that a correctional facility could not be an

2The portion of PCC 33.12.616 omitted in the text provides definitions
for the terns "care," "planned treatnent" and "pl anned training."
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RCF, petitioner does not argue the challenged facility fails
to qualify as an RCF under the above quoted definition. The
applicant argues that the proposed facility falls within the
PCC 33.12.616 definition of RCF and cites both findings and
evi dence in the record supporting that contention.
| nt ervenor - Respondent's Brief 7-12.

In view of the findings and evidence cited by the
applicant, and petitioner's failure to explain why those
findings are inadequate or not supported by substanti al
evi dence, this subassignnent of error is denied.

B. | npact s

In order to grant conditional use approval for an RCF,
the city nust, anong other things, find

"* * * that the use at the particular location is
desirable to the public convenience and welfare
and not detrinmental or injurious to the public
heal th, peace, or safety, or to the character and
val ue of the surrounding properties. * * *" PCC
33.106. 010.

Petitioner contends the record does not contain substanti al
evidence in support of the city's findings that the standard
i nposed by PCC 33.106.010 is nmet by the proposed facility.
However, petitioner's entire argunment in support of his
substantial evidence challenge is that the city inproperly
relied upon evidence of the applicant's experience wth
simlar facilities in other |ocations. Petiti oner contends
the experience at these other facilities is not indicative

of what the experience will be at the proposed facility,
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solely because those other facilities were further renoved
fromresidential uses than is the subject facility.

There is a great deal of evidence in the record
concerning both the proposed facility and other facilities
operated by the applicant. Even if petitioner were correct
that the experience at other facilities is insufficient to
constitute substantial evidence of what the experience at
the proposed facility wll be, the experience at other
facilities was only part of the evidence relied upon by the
city. The city also adopted detailed findings concerning
various benefits to the nei ghborhood that are expected as a
result of the proposed facility and steps that would be
taken to mnimze the possibility of adverse inpacts.3
Nei t her these findings nor their evidentiary support are
chal l enged by petitioner. The city also inposed a nunber of
conditions to address possible detrinental inpacts on the
public and the nei ghborhood fromthe proposed facility.

We have no doubt that facilities such as the one
approved by the city in this case could result in instances
of detrinmental inpact or be operated in a manner such that
the net inpact on the public and neighborhood could be

detrinmental . The city recognized this possibility and

3For exanple, the city found the residents of the facility would perform
a variety of comunity service activities; and the staff, probation
officers and police presence at the facility would deter neighborhood
crime. Both clients and visitors would be screened, and clients would be
limted to those who had commi tted nonviol ent crines.
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adopted detailed findings addressing particular aspects of
the facility and inposing conditions it felt necessary to
respond to particular potential problens. We concl ude the
city's findings concerning conpliance with PCC 33.106.010
are adequate, and we further conclude those findings are

supported by substantial evidence. Younger v. City of

Portland, 305 Or 346, 360, 752 P2d 262 (1988).

Thi s subassi gnnent of error is denied.

The first assignnment of error is denied.
SECOND AND FOURTH ASSI GNVENTS OF ERROR

M nimum off-street parking requirenments for RCFs are
established by PCC 33.106.100(A)(1)(b), which provides as

foll ows:

"One space shall be required for each vehicle
permanently | ocated at the facility or operated on
a daily basis in connection with the facility."

Additionally, under PCC 33.82.010(h), "required parking
spaces shall be provided on the site or in a separate area,
the nearest portion of which is not nmre than 300 feet
removed from the use it serves.” Under the second and
fourth assignments of error, petitioner contends the city's
findings that the applicant's proposal conplies with the
requi renents of PCC 33.106. 100(A)(1)(b) and 33.82.010(h) are
not supported by substantial evidence in the record.

The city found that the eight onsite parking spaces
proposed by the applicant would be adequate to serve

existing staff and the proposed initial 40 clients. The
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applicant submtted evidence in support of its contention
that the proposed eight onsite spaces would be adequate to
conply W th PCC 33.106.100(A) (1)(b), and petitioner
submtted evidence that nore spaces would be required.*

The evidence in the record concerning the adequacy of
t he proposed eight onsite parking spaces to serve existing
requirenments is conflicting. Where the record supporting a
| and use decision contains conflicting believable evidence,
the choice of which evidence to believe belongs with the

| ocal governnment decision nmaker. City of Portland v. Bureau

of Labor and Ind., 298 O 104, 119, 690 P2d 475 (1984),

Braidwood v. City of Portland, 24 Or App 477, 480, 546 P2d

777 (1976); Douglas v. Miltnomah County, O LUBA

(LUBA No. 89-086, January 12, 1990). We conclude the
evidence is such that a reasonable person could conclude
that the proposed eight onsite parking spaces would be

adequate to serve the facility initially. Younger v. City

of Portl and, supra.

However, the city also found that in view of the plans

eventually to accommopdate up to 60 clients, it was likely

4The applicant relied in large part on assunptions concerning the use of
public transportation by staff, as well as scheduling staff arrivals and
departures to maximze use of the available parking, and |low |evels of
vehicle ownership by clients in the after care phase of the program In
addition, clients agree not to use personal vehicles in the initial phase
of the programas a condition of enroll nment.

Petitioner challenged a nunber of the assunptions used by the applicant
and accepted by the city. Applying different assunptions, petitioner
contended that as many as 17 spaces woul d be needed.
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that additional parking spaces would be required in the
future. To address the potential need to provide nore than
ei ght off-street parking spaces, the city's decision inposes
a nunber of transportation related conditions. I ncluded in
t hose conditions are requirenents that the applicant submt
an annual report showi ng the nunmbers of vehicles parking at
or near the site and that the applicant provide additional
off-street parking if needed in the future.

Petitioner contends the applicant's representations
during | ocal proceedings that it had agreenents which would
al l ow additional off-street parking spaces if necessary are
unsubstantiated.> W understand petitioner to contend the
city's decision to inpose the above described conditions to
assure conti nued conpliance with PCC 33.106. 100(A) (1) (b) and
33.82.010(h) in the future is, therefore, not supported by
substantial evidence in the record. However, petitioner
offers no reason to question the accuracy of t he
representation, and apparently no questions were raised
concerning the applicant's representations during the |ocal
proceedi ngs. Because the applicant's unsubstanti ated
representations concerning agreenents for off-site parking
were not chall enged below, and there is no evidence in the

record below that such agreenents do not exist, we believe

5The applicant testified that it had agreenents which would all ow use of
up to 15 offsite parking spaces within 300 feet of the facility, should
addi ti onal parking spaces be needed. Record 42, 103.
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the applicant's representations are evidence upon which a
reasonable person would rely in mking a decision. W
therefore conclude the city's decision on this point is

supported by substantial evidence. City of Portland v.

Bureau of Labor and Ind., supra;, Braidwood v. City of

Portl and, supra; Douglas v. Miltnomah County, supra.

The second and fourth assignnents of error are deni ed.
THI RD ASSI GNVENT OF ERROR

PCC 33.106.100(3)(c) requires that an RCF provide a
m ni mum of 150 square feet of open space for each resident
18 years of age or older. In order to satisfy the
requi rement of PCC 33.106.100(3)(c) for 60 RCF clients,
9, 000 square feet of open space is required.

The appl i cant t ook t he position during | ocal
proceedings that the only practical way to provide the
entire anmpbunt of required open space for 60 clients would be
to denplish a mpjor part of the existing building. Record
282. The applicant proposes to provide 7,000 square feet of
open space and was granted a variance to the requirenment for
an additional 2,000 square feet. The applicant proposes to
provi de nost of the proposed 7,000 square feet of open space
on the roof of the existing building and to provide the
remai nder in the small undevel oped area at the rear of the
bui | di ng.

The PCC provisions governing variances are set forth at

PCC 33.98.010, which provides, in pertinent part:
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"A variance * * * pmay be granted if literal
interpretation and enforcenment of the regul ations
of this Title applicable to a property would
result in practical difficulties or unnecessary

har dshi ps.

"(a) Generally, any variance granted shall satisfy
all of the follow ng general conditions:

"(1) It will not be contrary to the public
interest or to the intent and purpose of
this Title and particularly to the zone
i nvol ved.

"(2) It shall not permt the establishnent
wthin a zone of any use which is not a
permtted use within that zone * * *.

"(3) It will not cause substantial adverse
ef f ect upon property val ues or
envi ronment al condi tions I n t he

i medi ate vicinity * * *

"(4) It will relate only to the property that
is owmed by the applicant.

"(b) Speci al Condi ti ons. When all of t he
f or egoi ng [ general ] condi tions can be
satisfied a variance may be granted as
fol |l ows:

"(1) Mnor Variances. A mnor variance * * *
may be granted when it wi | not
adversely af f ect t he character
livability, or appropriate devel opnent
of adj oi ni ng properties.

"(2) Major Variances. A nmjor variance * * *
may be granted when any of the follow ng
appl i cabl e conditions can be satisfied:

"A. The variance is required in order to
nmodi fy the inpact of exceptional or
extraordi nary ci rcunst ances or
conditions that apply to the subject
property or its devel opnent that do
not apply general ly to ot her
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properties in the vicinity; or

"B. The variance is required in order to
al l ow enjoynment by the applicant of
a property right possessed by a
substantial portion of the owners of
properties in the same vicinity,
while resulting in [a] conparatively
trivial det ri ment to t he
nei ghbor hood." (Enphases added.)
The major variance granted by the city in this case relies
upon findings that the major variance criterion in PCC
33.98.010(b)(2)(A) is net. Petitioner contends the city
failed to denonstrate conpliance with that criterion.
Respondent argues the "exceptional or extraordinary
circunstances or conditions” in this case are caused by the
prior "devel opnment" of the subject property. 1In view of the
way the property is devel oped, respondent contends it would
be inpractical to require the applicant to provide the
amount of open space called for under PCC 33.106.100(3)(c).

The city found that the applicant's proposal was an
i nnovative approach to neeting both the open space and
security needs" of the facility. Record 21. The city also
found "[t]he applicant's approach to the provision of open
space, takes nmaxi mum advantage of the site as it has been
devel oped whi | e preserving t he exi sting resi denti al

potential."6 (Enphasis added.) 1d.

6The record supports respondent's contention that the subject property
and its devel opment present sonmewhat unique circunstances as conpared to
ot her properties in the area.
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Clearly there is little space on the site which is
suitable for open space use, and the applicant's proposal to
use the roof is an innovative approach to providing as nuch
open space as possible. As far as we can tell, absent
elimnation of the eight onsite parking spaces and provision
of the required off-street parking at another | ocation, the
applicant has provided about as nuch open space as 1is
possible wthout renpbving a portion of the existing
structure. | f conpliance with the PCC open space
requi rements required the elimnation of required parking or
removal of a portion of the structure in order to put the
property to any of the uses in the M3 zone for which the
property is reasonably adaptable, we would have little doubt
the variance standard inposed by PCC 33.98.010(b)(2)(A
woul d be net. However, it is equally clear that no variance
is "required" to allow an RCF on the subject property. | f
the nunmber of clients to be accompbdated at the proposed
facility were reduced from 60 to 46, the proposed 7,000
square feet of open space would be npre than adequate to
conply with PCC 33.106.100(3)(c) and no variance would be
required.” The question then is whether, under PCC
33.98.010(b)(2)(A), a mpjor variance is appropriate to allow
the full nunber of «clients the applicant desires to

accompdat e at the proposed facility.

TForty six times 150 square feet = 6,900 square feet.
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Al t hough petitioner only explicitly nentions the

variance criterion of PCC 33.98.010(b)(2)(A), quoted supra,

t hat

criterion nust be read in context with the remaining

PCC variance provisions to determ ne whether a variance is

V.

Lake Oswego, 108 Or App 113, _ P2d __ (1991); Kenton

Nei ghbor hood Assoc. v. City of Portland, 17 Or LUBA 784, 797

(1989); Foster v. City of Astoria, 16 O LUBA 879, 885

1
2
3
4
5 "required" under that section. See Oswego Properties Inc
6
7
8
9

(1988). PCC 33.98.010 explains that a variance is to be

10 granted only "if literal interpretation and enforcenent of

11 the regulations of [the PCC] applicable to a property would

12 result in practical difficulties or unnecessary hardships.”

13 In

construing this PCC |[|anguage, we have previously

14 explained it inposes a traditional and demandi ng standard.

15
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17
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"Practical difficulties or wunnecessary hardships
is a demandi ng standard, requiring proof that the
benefits of property ownership would be prevented
by strict enforcenment of zoning regulations.
Erickson v. City of Portland, [9 O App 256, 496
P2d 726 (1972)]. While no precise definition of
the ternms is available to guide decision makers,
j udi ci al precedent makes it clear that t he
difficulties nmust be nore than an obstruction of
the personal desires of the |andowner. * * *"
Corbett/ Terwi lliger Neigh. AssocC. V. City of
Portland, 16 Or LUBA 49, 60 (1987) (Corbett 1).

Notwi t hst andi ng the above quoted | anguage, we believe

is clear in reading PCC 33.98.010 as a whole, that the

29 city did not intend this stringent standard to apply to al

30 types of variances, at |east where subsequent provisions of

31 PCC 33.98.010 make it clear that a nore perm ssive approach
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was i ntended. See Sokol v. City of Lake Oswego, 16 Or LUBA

429, 435-40 (1989). It is clear that the standards that
must be net for mnor variances under PCC 33.98.010(b) (1)
are far nore permssive than the traditional "practical
difficulties or unnecessary hardships" variance standard.
In addition, in construing the alternative special standard
for major variances provided in PCC 33.98.010(b)(2)(B), this
Board agreed wth the «city's interpretation of that
subsection to inpose a sonmewhat perm ssive variance

st andar d. Morrison v. City of Portland, 11 O LUBA 246

(1984), rev'd on other grounds 70 Or App 437 (1984).

However, t he "excepti onal or extraordi nary
ci rcunst ances or condi tions” st andard of PCC
33.98.010(b)(2)(A) is also a traditional variance standard.?
See Bowman Park v. City of Albany, 11 O LUBA 197, 222

(1984); Patzkowski v. Klamath County, 8 O LUBA 64, 70

(1983). In Corbett/Terwilliger Neigh. Assoc. v. City of
Portl and, O LUBA _ (LUBA No. 89-018, March 2, 1990)
(Cor bet t 1), slip op at 15, we explained "[t]he

"exceptional or extraordinary circunstances or conditions'
standard of PCC 33.98.010(b)(2)(A), Ilike the 'practical

difficulties or unnecessary hardships’ st andard, is a

8PCC 33.98.010(b)(2)(A) provides that the exceptional or extraordinary
circunstances nmay arise from the "devel opnment” of the property as well as
fromthe other physical characteristics of the property. In this case, it
is the "developnent" of the subject property which the city contends
creates the property's exceptional or extraordinary circunstances or
condi tions.
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demandi ng one.”™ W do not believe a variance is "required"
under PCC 33.98.010(b)(2)(A) sinply because the particular
intensity of use the applicant proposes would otherw se be
frustrated.

Stated sinply, the variance granted by the city was
granted so that the applicant could accommodate 60 rather
than 46 clients. There is no suggestion in the record that
an RCF at the subject property nust be able to accommodate
60 clients, and, in fact, the facility only anticipates
housing 40 clients initially. Thus, the variance has not
been shown to be "required" under PCC 33.98.010(b)(2)(A).
The traditional variance standard adopted by the city is not
properly construed to allow approval of variances so that
applicants for land use approval can "maxim ze" allowable
uses, as the city findings suggest, or sinply to accommpdate
a landowner's particular devel opnmental desires. Lovel | wv.

| ndependence Planning Comm, 37 O App 3, 7, 586 P2d 99

(1978); see Patzkowski v. Klamath County, 8 Or LUBA 64, 70

(1983); Corbett 11, supra, slip op at 18.

It no doubt will often be the case that one or nore of
the uses potentially allowable in a given zoning district
wi |l not be practical due to unusual site conditions or past
devel opnent of the property. However, under prior
interpretations of the traditional variance standard inposed
by PCC 33.98.010(b)(2)(A), a property owner in such

circunstances may not refuse to develop his or her property
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for one of the uses for which it is suited and insist on a
variance so that site my be developed for a use or
intensity of use which the characteristics of the site or
its devel opnment make inpossible w thout the variance. | f
the city wishes to adopt standards which allow it to grant
such variances, it nust anend PCC 33.98.010(b)(2) (A or

provide an alternative standard.® See Sokol v. City of Lake

Oswego, supra.

The third assignnent of error is sustained.

Qur disposition of the third assignnment of error
requires that we reverse the portion of the challenged
decision granting a major variance from the PCC open space
requi renments. However, the conditional use approval portion
of the challenged decision could be nodified or conditioned
to limt occupancy of the proposed RCF to a |level conplying
with the city's open space standards. We therefore remand
rat her than reverse that portion of the decision.

The city's decision is reversed in part and remanded in

part.

9O course another option for the city, if it sinmply wants to all ow RCFs
to make nmexinmum utilization of existing buildings, notwthstanding open
space |limtations, is to anend the open space requirenments of
PCC 33.106.100(3)(c). Lovell v. Independence Pl anning Conm, supra.
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