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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MARTHA LYNN GRAY, and LEONARD
PALMER,

Petitioners,

JOHN W KENDALL, WLLIAM J. FURN
M CHAEL PARKER, W LLI AM BERG,

ROL MERSEREAU, LEYS H. MCARTER
CITY OF GEARHART, ANN K. TAYLOR
JANE R. KENDALL, PETER J. KENDALL, )

DEMOCRATI C CENTRAL COW TTEE OF )

CLATSOP COUNTY, JOHN. W REYNOLDS, ) LUBA
Nos. 90-167

PHYLLI S C. REYNOLDS, and ALFRED M ) and 90-
168

W EDEMANN,

)
)
)
)
)
and )
)
SH, )
)
)
)

FI NAL OPI NI ON

| nt ervenors-Petitioner, AND ORDER

VS.

CLATSOP COUNTY,

and

)

)

)

)

)

)

)

)
Respondent , )
)

)
NORTHWEST GENERAL, I NC., and )
Rl CHARD SCHROEDER, )
)

)

| nt ervenor s- Respondent.

Appeal from Cl atsop County.

Susan D. Marnaduke, Portland, filed a petition for
review on behalf of petitioners. Wth her on the brief was
O son & Marnmaduke. Martha Lynn Gray, Seaside, and Leonard
Pal mer, Port Ludlow, Washington, argued on their own
behal ves.
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I ntervenor-petitioner Alfred M Wedemann, Rochester,
Washi ngton, filed a petition for review on his own behalf.

WIlliam R Canessa, Seaside, represented intervenor-
petitioner City of Gearhart.

~No ok, wWNE
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Robert S. Sinon, Lake Oswego, represented intervenor-
petitioner Denpcratic Central Commttee of Cl atsop County.

| ntervenors-petitioner John W Kendall, WIlliam J.
Furni sh, M chael Parker, WIIliam Berg, Rol Mersereau, Leys
H MCarter, Ann K Taylor, Jane R Kendall, Peter J.
Kendal |, John W Reynol ds, and Phyllis C Reynol ds

represented thensel ves.
No appearance by respondent.

Steven L. Pfeiffer, Portland, filed the response brief
on behalf of intervenors-respondent. Wth himon the brief
was Stoel, Rives, Boley, Jones & Gey. Mchael R Canpbell,
Portl and, argued on behalf of intervenors-respondent.

SHERTON, Referee; HOLSTUN, Chief Referee; KELLINGTON,
Referee, participated in the decision.

REMANDED 11/ 04/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a Clatsop County ordi nance anendi ng
t he acknowl edged Cl atsop County Conprehensive Plan Map (plan
map) and Resource Inventory Map (plan inventory map) and the
Cl at sop County Zone Map (zone map).
MOTI ONS TO | NTERVENE

John W Kendall, WIliam J. Furnish, M chael Parker,
WIlliam Berg, Rol Mersereau, Leys H MCarter, Ann K
Tayl or, Jane R Kendall, Peter J. Kendall, John W Reynol ds,
Phyllis C. Reynolds, City of Gearhart, Denocratic Central
Commttee of Clatsop County and Alfred M Wedemann filed
motions to intervene on the side of petitioners in this
appeal . Northwest CGeneral, Inc. and Richard Schroeder filed
motions to intervene on behalf of respondent. There is no
opposition to the notions, and they are granted.
MOTI ON TO STRI KE

| nt ervenors-respondent (respondents) nove to strike
intervenor-petitioner (intervenor) Wedemann's petition for
revi ew. Respondents renew the argunments mnmade in their
Septenber 9, 1991 notion to dism ss intervenor Wedenmann's
petition for review We reject those argunents, for the
reasons stated in our Septenber 11, 1991 Order on Mdtions to
Amend Petition for Review and File Response Brief in Excess
of Fifty-Page Limt.

Respondent’'s nmotion to strike is denied.
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STANDI NG OF PETI TI ONER PALMER

Respondents challenge the standing of petitioner
Pal mer. Respondents contend petitioner Palnmer was retained
by the <county as a consultant to provide technical
assistance in reviewng the subject application and,
therefore, was akin to a county staff nmenmber. According to
respondents, in order for petitioner Palnmer to have standing
to appeal the county's decision, he nust have "appeared
before"” the county. ORS 197.830(2)(b). Respondents argue
this Board has previously determ ned that acting as a nenber
of a local decision making body does not satisfy the
statutory requirenent to have "appeared before" the loca

gover nnent . Cecil v. City of Jacksonville, O LUBA

(LUBA No. 90-013, August 27, 1990, slip op 34, aff'd 104
O App 526 (1990). Simlarly, respondents argue, acting as
a local governnent staff nenber does not satisfy this
statutory standi ng requirenent.

Petitioner Palnmer argues that he submtted oral and
witten testinony in the county proceedings. Petitioner
Pal mer also argues that our decision in Cecil 1is not
controlling because (1) he was not a nenber of a |ocal
decision nmaking body 1in the county proceedings; and
(2) appeals of post acknow edgnent plan and land use
regul ati on amendnents are subject to a different statutory
standi ng requi renment.

ORS 197.830(2) provides in relevant part:
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"Except as provided in ORS 197.620(1) and (2), a
person may petition [LUBA] for review of a |and
use decision if the person:

"x % *x * %

"(b) Appeared before the |local governnent * * *
orally or in witing." (Enphasis added.)

ORS 197.620(1) provides:

"Not wi t hst andi ng t he requi rements of
ORS 197.830(2), persons who participated either
orally or in witing in the local governnent
proceedi ngs | eading to adoption of an amendnent to
an acknow edged conprehensive plan or |and use
regul ation may appeal the decision to [LUBA]."
(Enphasi s added.)

The chal | enged deci si on anmends an acknow edged
conprehensi ve plan and | and use regulations. W agree with
petitioner Pal mer that his standing in this appeal
proceeding is governed by ORS 197.620(1). Petitioner Pal ner
submtted oral and witten testinmony in the proceedings
bel ow. Therefore, petitioner Palnmer "participated * * * in
the local governnent proceedings,”" as required by ORS
197.620(1). We also agree with petitioner Palnmer that his
participation as a consultant in the proceedi ngs bel ow was
not participation as a nenber of a |ocal decision naking
body and, consequently, we need not determ ne whether
participation as a |ocal decision nmaker satisfies the
standi ng requirenment of ORS 197.620(1).

The <challenge to petitioner Palnmer's standing 1is

deni ed.
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FACTS

The subject property is north of the City of Gearhart's
urban growt h boundary (UGB). It is adjoined on the west by
the Pacific Ocean and beaches, on the north by the Surf
Pi nes residential developnent, on the east by U S. H ghway
101, on the southeast by the Beechwood residential
devel opnent, and on the south by the Oregon State Park
Departnment's Del Rey Wayside. South of the Del Rey Waysi de,
within the Gearhart UGB, 1is the Highlands residential
devel opnent.

The subject property is identified by the county as
"approximately 230 acres" in "several parcels in different
owner shi ps. " Record 9. However, only approximately the
western third of this 230 acre area would be directly
affected by the approved plan and zone map anmendnents. The
subj ect property "is undevel oped and consists primarily of a
series of fornmer beach ridges running parallel to the
[ ocean] shore in a wde, deposi ti onal plain." Id
El evation of the subject property ranges from sea level to
80 feet.

The underlying zoning district on the subject property
is predom nantly Residential-Agricultural, 5-acre (RA-5).
However, an approximately 200 to 400 foot wide strip of |and

on the western edge of the subject property,l which would

IMaps in the record indicate that the "1967 Oregon COcean Shore Zone
Line" fornms the western boundary of the subject property.
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not be directly affected by the plan and zone map changes
approved by the challenged decision, is zoned Open Space,
Par ks and Recreation (OPR). 2

In 1979, the county adopted the Beaches and Dunes
El ement of its plan. Ordinance 78-25. In 1980, the county
adopted a 1978 report by petitioner Palner, entitled
"Stability of Coastal Dunes, Cl atsop County, Oregon" (Pal ner
Report), as part of its plan. Ordinance 78-25. A series of
plan Resource Inventory Mps was also adopted by these
or di nances. These inventory maps include an "active dune
l'ine" running north-south on the subject property, and on
the Surf Pines and Del Rey Wayside properties directly to
the north and south, approximately 800 feet from their
western boundaries (hereafter "1978 active dune line").3
According to the Pal ner Report, |and west of the active dune
line is comprised of active dunes, and |and east of the
active dune line is conprised of conditionally stable dunes.

Record 293-95. On the subject property, land west of the

21t would appear fromthe table of "Conprehensive Plan Map and Land and
Water Devel opmrent and Use Map" designations at Clatsop County Land and
Wat er Devel oprment and Use Ordinance (DUO) 3.010 that |ands zoned RA-5 and
OPR have Rural Lands and Conservation Oher Resources plan map
desi gnations, respectively.

3ln addition, the plan map adopted by these ordinances includes a
"construction setback Iine" which coincides with the 1978 active dune line
on these properties (hereafter "1978 construction setback line"). At sone
poi nt, however, the county adopted an exception to Statew de Planning
Goal 18 (Beaches and Dunes) for the Shore Pines property to the north.
This exception apparently added to the plan map a "Surf Pines Building
Line" | ocated approximately 300 feet west of the 1978 construction setback
line on the Surf Pines property. Record Exhibit 7 ("Existing Zoning Map").
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22
23
24

1978 active dune line is subject to the Active Dune Overl ay
(ADO) and Shorel ands Overlay (SO zoning districts, whereas
| and east of the 1978 active dune line is subject to the
Beaches and Dunes Overlay (BDO) district.4

On May 10, 1990, intervenor Northwest General, Inc.
(applicant) submtted an application to anend (1) sheets 134
and 137 of the plan inventory map to nove the active dune
line on the subject property and properties to the north and
south approximately 700 feet west and to add a "1990 Wave
Affect [sic] Line" and "Future Wave Affect [sic] Line" for
t hose properties; (2) the plan map to nove the construction
setback line on the subject property approximtely 300 feet
west; and (3) the zone map to nove the boundary between the
ADO and BDO districts, and the eastern boundary of the SO
district, on the subject property approximtely 700 feet
west, to coincide with the revised active dune I|ine. The
application does not include a specific devel opnent proposal
for the subject property, but states that it is "preparatory
to a future [plan anendnent and zone change] to apply the
DRO [ Destination Resort Overlay] to the site." (Enphasis in

original.) Record 191. The application further states:

"A future destination resort on the site wll
i ncl ude an 18- hol e gol f cour se, hot el
accommodati ons, restaurants, recreational support

4'n addition, the beach area west of the subject property is subject to
the Sensitive Bird Habitat Overlay (SBHO district and the Flood Hazard
Overlay (FHO district.
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facilities, conmmer ci al facilities, and

i ndi vidual I y-owned residences. Structures wll be
| ocated to the east of the construction setback
i ne. A portion of the golf <course wll be
| ocated between the construction setback |ine and
the active dune line, within the conditionally
stabl e dune area. * * *" Id.

On August 17, 1990, after public hearings, the county
pl anni ng comm ssi on adopted a resol ution recomendi ng deni al
of the proposed plan and zone nmap anmendnents. On
Oct ober 17, 1990, the board of comm ssioners held a public
hearing to consider the proposed anendnents, based on the
record established before the planning comm ssion. On
Decenmber 5, 1990, the board of comm ssioners adopted the
chal | enged ordi nance. The ordinance adopts a nodified
version of the plan and zone map anmendnents proposed by the
applicant, anending (1) the plan inventory map to nove the
active dune line on the subject property approximtely 300
feet west; (2) the plan map to nove the construction setback
line on the subject property approximately 300 feet west;>
and (3) the zone map to relocate the boundary between the
ADO and BDO overlay districts, and the eastern boundary of
the SO district, on the subject property approximtely 300

feet west, to the location of the new active dune line.®6

SThus, under the approved anendnents, the active dune line and
construction setback line on the subject property continue to coincide, but
are noved approxi mately 300 feet west of the 1978 active dune/construction
set back line.

6The ordinance al so amends sheets 134 and 137 of the plan inventory map
to delineate a "1990 Wave Affect [sic] Line" and "Future Wave Affect [sic]
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FI RST ASSI GNMENT OF ERROR ( GRAY/ PALMER)

"The Board [of Comm ssioners] held the wong kind
of hearing before it announced its decision noving
the active dune line."

The challenged decision states, wth regard to the

proposed anmendnments to the plan inventory map:

"[Under DUO 5.710(1)(b),7] legislative action is
appropriate in this instance because the proposed
revision to the Resource Inventory Map extends
well beyond the subject property and directly
affects approximately 20 individual parcels. I n
addition, the action involves an assessnment of
resource boundaries rather than consideration of a
devel opnent proposal. * * *" Record 13.

Addi tionally, t he chal | enged deci si on st ates it

"l egislatively adopts a revised Resource Inventory Map for

map sheets 134 and 137 that delineates a revised active dune

line on the subject property * * *, (Enphasi s added.)
Record 33.
Petitioners contend the record shows only 9 to 12, not

20, property ownerships would be affected by the proposed

Line" for the subject property and adjoining property to the north and
south, as proposed by the applicant. However, these anendnents are not at
issue in this appeal

’Subsection (1) of DUO 5.710 (Legislative Action Under This Ordinance)
provi des:

"The following are | egislative actions under this Odinance.
"a. An anmendment to this Ordinance.

"b. A district or zone change action the County Comm ssion
has designhated as legislative after finding the matter at
i ssue involves such a substantial nunber of property
owners or such broad public ©policy changes that
adm ni strative processing would be inappropriate.™



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

amendnent to the active dune line on the plan inventory map.
However, according to petitioners, even if the county were
correct that 20 ownerships would be affected by the proposed
amendnent, the "substantial nunber of property owners"
requi rement of DUO 7.510(1)(b) for designating the proposed
amendnent | egislative is not satisfied. Petitioners further
argue that the challenged anmendnent of the plan inventory
map has all the indicia of a quasi-judicial decision See

Benton County v. Friends of Benton County, 295 Or 79, 88

653 P2d 1249 (1982); Strawberry Hill 4 VWheelers v. Benton
County, 287 O 591, 601 P2d 769 (1979). According to

petitioners, the anmendnent was requested by one entity,
intervenor Northwest General, Inc., and its application had
to result in a decision, involving the application of
specific standards to particular facts.

Petitioners contend the county's error in designating

its amendnent of the active dune line on the plan inventory

map as "legislative" is an error of law, rather than
procedure. However, petitioners argue in the alternative
t hat I f it is an error of procedur e, petitioners'

substantial rights were prejudiced because the county relied
on its characterization of the plan inventory map amendnent
as legislative as an excuse for avoiding application of the
st at ewi de pl anni ng goal s.

Respondents argue that DUO 5.710(1) governs only

amendnents to the text of the DUO or the zone map and,
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therefore, is not relevant to anendnent of the plan
i nventory map. Respondents neverthel ess contend the county
correctly identified the proposed anendnents to the plan
inventory map as |egislative in nature. Respondent s ar gue,
however, that here the county's characterization of the
amendnent as |egislative was inconsequential, because the
county proceedings on the proposed anmendnent provided the
equi val ent of a quasi-judicial process. Respondent s poi nt
out the county followed the same procedures with regard to
t he proposed "legislative" plan inventory map anendnent as
it did for the admttedly quasi-judicial proposed anendnents
to the plan and zone maps.

Respondent s further argue petitioners have not
denmonstrated they were denied any procedural safeguard
because of the county's characterization of the proposed
plan inventory map anendnent as |egislative and, therefore,
have not shown their substantial rights were prejudiced.
According to respondents, the county's decision as to what
substantive standards applied to the proposed plan inventory
map anendnent was governed by the nature of the proposed
amendnent, not whether it was |egislative or quasi-judicial.

W agree wth intervenor that DUO 5.710 1is not
applicable to plan anmendnents. Therefore, whether the
county's findi ngs denonstrate conpl i ance wi th DUO
5.710(1)(b) is irrelevant to whether the county correctly

determ ned that the proposed plan inventory map anmendnment
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was | egislative in nature.

However, in this case, we need not determ ne whether
the county =erred in characterizing the proposed plan
inventory map anendnment as |egislative. We agree wth
intervenor that such an error would be procedural in nature
and, t herefore, war r ant rever sal or remand only if
petitioners denonstrate that their substantial rights were
prej udi ced. ORS 197.835(7)(a)(B). Petitioners do not
contend the county proceedings failed to provide any of the
procedur al saf eguar ds required In a guasi -j udi ci al
proceedi ng. Further, intervenor 1is correct that the
applicability of the statew de planning goals depends on the
substantive nature of the proposed plan inventory map
amendnent, not on whether it is characterized as |egislative

or quasi-judicial.8 See League of Wwinen Voters v. Klamath

County, 16 Or LUBA 909, 913-14 (1988); see also 1000 Friends

of Oregon v. Washington County, 17 O LUBA 671, 683-84

(1989). We address petitioners' argunents that the county

failed to denonstrate conpliance wth various statew de

8Arguably, there could be instances where the county's duty to adopt
findings in support of its decision to anend the active dune line on the
plan inventory map mght differ, depending on whether the decision is

characterized as legislative or quasi-judicial. See Lima v. Jackson
County, 56 Or App 619, 625, 643 P2d 355 (1982); Gruber v. Lincoln County, 2
O LUBA 180, 186-87 (1981). However, in view of the fact that the

chal l enged ordinance includes several plan and |and use regulation
anmendnents which are undisputably quasi-judicial, and the nature of the
chal l enges nmade by petitioners under their assignments of error, addressed
infra, whether the anendnent to the active dune line is quasi-judicial or
| egi sl ati ve woul d not affect our resolution of this appeal
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pl anni ng goal s infra.
The first assignnment of error (Gray/Palner) is denied.

THI RD ASSI GNMENT OF ERROR ( GRAY/ PALMER)

"The decision nmoving the 'active dune’ l'ine
violates Goal 18 and the plan's Beaches and Dunes
el ement . The Board [of Comm ssioners] failed to
apply the correct standard and the findings are
l egally inadequate. There is no substantia
evidence in the whole record to support a finding
that the dunes are not subject to accretion or
defl ation over a 100 year period."

FI RST ASSI GNMENT OF ERROR (W EDEMANN)

"The decision nmoving the 'Active Dune' l'ine
violates Goal 18 and the Plan's [Beaches and
Dunes] policies. The Board [of Conm ssioners]

failed to apply the <correct standard and the
findings are not adequate. Mor eover, there is no
subst anti al evidence in the whole record to
support a finding that the dunes are not active."

There is no dispute that the portion of the subject
property east of the 1978 active dune line is conposed of
conditionally stable dunes. The chall enged plan inventory
map anmendment noving the active dune line 300 feet to the
west on the subject property has the effect of reclassifying
that 300-foot w de strip (hereafter affected area) as
conditionally stable dunes, rather than active dunes.
Petitioners Gray and Palnmer and intervenor-petitioner
W edemann (petitioners) contend this reclassification
vi ol ates Statew de Planning Goal (goal) 18 and the Beaches &
Dunes El ement of the county's conprehensive plan.

A. Goal 18 (Beaches and Dunes)

The Statew de Planning Goals (goals) define active dune
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"A dune that mgrates, grows and dimnishes from
the effect of wind and supply of sand. Active
dunes include all open sand dunes, active humpcks
and active foredunes."?®

The goals define conditionally stable dune as:

"A dune presently in a stable condition, but
vul nerable to beconmng active due to fragile
vegetative cover." (Enphasis added.)

Goal 18 requires |local plans to include inventory

information necessary to identifying and designating beach
and dune uses and policies. The inplenmentation requirenments
i nposed by Goal 18 differ for different types of beach and
dune areas.

We understand petitioners to argue that the county
msinterpreted Goal 18 to allow identification of active
dunes and conditionally stable dunes based on their present
condition alone, wthout consideration of whether such
conditionally stable dunes are likely to becone active dunes
during the next 100 years. Petitioners also contend the
record does not contain substantial evidence to support the
county's determ nation of conpliance with Goal 18.

We agree with respondents that the definitions of dune

types in the statewi de planning goals refer to the present

9pen sand dune is a "collective term for active, unvegetated dune

| andforns." Active humocks are "[p]artially vegetated (usually with beach
grass), circular, and el evated munds of sand which are actively growing in
si ze. " An active foredune is an "unstable barrier ridge of sand

parall eling the beach and subject to wind erosion, and growh from new sand
deposits [and] may include areas with beach grass * * *. "
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condition of the dunes. There is nothing in Goal 18 which
i nposes a requirenent that in order to identify a dune which
is presently in a stable condition as conditionally stable,
a local governnment nmust find that the dune is unlikely to
becone active in the next 100 years. Further, with regard
to petitioners' evidentiary challenge, petitioners do not

contend the record |acks evidence that the dunes in the

affected area are presently in a stable condition,10 only
that the record | acks evidence they will remain in a stable
condition for the next 100 vyears. The latter 1is not

requi red by Goal 18.

Thi s subassi gnnent of error is denied.

B. Pl an Beaches & Dunes El enent

1. I nterpretation

The plan Beaches & Dunes El enment incorporates a section
on dune classification from the Palnmer Report. Both the
plan and the report state that "active dunes"” include (1)
the statew de planning goal definitions of active dune and
open sand dune, (2) areas of unvegetated open sand, and (3)
areas of known accretion or deflation changes, even where
vegetation is present. The plan and report conclude their

di scussion of "active dunes"” with the foll ow ng:

10petitioners do contend that Exhibit 6 to respondents' application
shows there has been "as nmuch as seven feet of deposition from 1967 to 1990
in the area [respondents] characterize as 'conditionally stable.'"
Petition for Review 33. However, examnination of Exhibit 6 shows the area
experiencing deposition from 1967 to 1990 is west of the affected area.
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"Activity within the tinme context of devel opment
life-expectancy is assuned (arbitrarily about 100
- years). Activity of dunes wthin 'recent’
(Hol ocene) geologic tinme al one, would include much
of what is now 'stabilized.'

"t* * * there has been little permnent
stabilization of the sand dunes along
the ocean shore in the past four to
seven thousand years,' (W edemann, 1974,
p. 17).

"Active dunes have been defined here in the
cont ext of about one hundred years projection from

past conditions. Sequenti al photographs, maps,
soils and landfornms have been evaluated in
defining active areas.” (Enphasis added.)

Record 264, 293-94.

According to petitioners, the plan Beaches & Dunes
El enent defines "active dunes" as dunes which wll be
subj ect to accretion or deflation changes over the next 100
years. Petitioners contend the —county erroneously
interpreted the dune classification provisions of the plan
Beaches & Dunes El enent to allow classification of the dunes
in the affected area as conditionally stable nerely because
t hey have vegetation under present conditions.

Respondents contend that while the Beaches & Dunes
El ement and Pal mer Report suggest or recomrend use of a 100
year projection in identifying active and conditionally
stable dunes, the plan does not require that a 100 year
analysis be perforned in all instances. According to
respondents, there are no plan policies addressing this
i ssue.

At one point, the county's findings state that "based
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on present conditions, [the affected area] is conditionally
stable." Record 18. However, the findings go on to state
that "the chief point of disagreenent [between the parties
bel ow] was not the present status of the dunes but the
likely future stability of [the affected area.]" |[|d. The

findings further state:

"* * * Although these considerations of future
[dune] stability are largely, and perhaps nore
appropriately addressed by the county's provision
for a construction setback line, the Board |[of
Conmm ssioners] wll address themin the context of
this proceeding to identify the active dune I|ine
because the county's Beaches and Dunes El enent and
t he Pal mer [Report] permt such considerations and
because the parties have addressed them

"The Beaches and Dunes Elenent and the Pal nmer
[ Report] suggest that it is appropriate to use a
devel opnent |life expectancy of 100 years in order
to evaluate the future stability of coastal hazard
ar eas. The Board adopts this period for purposes

of this proceeding because it represents a

reasonable |ife expectancy and, based on the

evi dence presented, represents the reasonable

limt of predictive ability."” (Enphasi s added.)

Record 19.

The above quoted findings, and particularly the
enphasi zed portion, indicate the county adopted, at | east

for the purposes of this plan inventory nmap amendnent, the
interpretation of the Beaches & Dunes Elenment and Pal ner
Report advocated by petitioners. Thus, the county based its
approval of the chall enged amendnent to the active dune |ine
on a determnation that the affected area will remain in a
stable condition for 100 years, and did not m sinterpret the

Beaches & Dunes Elenent and Palnmer Report in the nmanner
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petitioners contend.
Thi s subassi gnnent of error is denied.
2. Evi denti ary Support

Petitioners contend there is not substantial evidence
in the record to support a determnation that the dunes in
the affected area are reasonably likely to remain in a
stable condition for the next 100 years.

We have reviewed the evidence in the record cited by
the parties concerning whether the dunes in the affected
area are likely to remain stable for the next 100 years.
There is a considerable amunt of conflicting expert
testimony and other evidence in the record. 11 There is
general agreenment that there is vegetative cover in the
affected area which presently has a stabilizing effect.

There is disagreenent as to how likely it is that such

1lpetitioners challenge the qualifications of only one of respondents'
expert witnesses, WIbur Ternyik, who wth a co-author prepared a
vegetation analysis of the subject property. Petitioners contend the
Pal mer Report, which has been adopted as part of the county plan
establishes necessary qualifications for persons preparing site anal yses of
beach and dune terrain, and argue that Ternyik does not have the necessary
qual i fications.

The section of the Palnmer Report referred to by petitioners states that
"[i]n the absence of established criteria, the following checklist is
presented to suggest the capabilities by which a specialist mght
denonstrate qualifications as a technical specialist to prepare site
specific reports.™ (Enphasi s added.) Record 310. In view of the
enphasi zed portions of the quote, we agree with intervenor that the plan
establishes no absolute qualifications for authors of site specific
anal yses. W note that the statement of Ternyik's qualifications (Record
360) indicates he qualifies as an expert on beach and dune vegetation
(al though not on coastal erosional and geological processes). See
Record 221. Therefore, we believe the county was entitled to give weight
to Ternyik's testinony within this area of expertise.
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vegetative cover will provide long-term stability and how
susceptible it is to damge due to fire, construction or
other human activities. Record 184-85; Appl i cation,
Appendi x 1.

There is further general agreenent that this stretch of
t he coast has been accreting sand for perhaps 3500 years,
with the npbst rapid accretion occurring in the past 100
years, due to construction of the Colunmbia River jetty.
There is also agreenent that the rate of accretion is
progressively slowng, and will end sonetine in the next 30
to 50 years. However, there is disagreenent as to what wl
happen after accretion ceases. Sone experts think the beach
in this stretch of the coast wll remain stable, while
others think that a process of erosion will begin that could
result in destabilizing the dunes in the affected area.
There is also disagreenent between experts as to the
I'i kel i hood and effects of earthquakes, subsidence, tsunam s
and worldwide rises in sea |evel. Record 139-47, 150-53,
171-75, 184-85, 220-28, 389-393; Supp. Record 74-75, 77-78,
89-92; Application, Appendices Il through V.

However, petitioners specifically argue, under this and
the followi ng assignnment of error, that respondents' expert
W tnesses were unable to testify that the shoreline would
not begin to erode after 50 years had el apsed. Petitioners
contend that when questioned on this point, one of

respondents' geol ogy experts (Kienle) deferred to the other
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(Everts). Petitioners transcribe oral testinony of Everts,
who stated he was only asked by respondents to address what
woul d happen over the next 50 years and that after 50 years
"your guess my be as good as mne." Petition for Review
43- 44, Petitioners argue that several experts testified
that nore data is needed. Record 152, 391; Supp. Record 90.
According to petitioners, where respondents’' "own experts
state that their data is insufficient to permt them to
predi ct whether the [affected area] will remain stable over
the period mandated by the plan, there is no substanti al
evidence to support such a finding by the [county]."
Petition for Review 44.

Respondents argue that Kienle and Everts testified that
their projections for a relatively stable shoreline would
extend to 100 years or nore in the future. However, these
experts' original reports (Application, Appendices Il and
I[11) <clearly address a 50 vyear time frame, and the
addi ti onal docunments cited by respondents do not support
their contention.12 Record 142-46, 150-53. Respondent s
also argue that in view of the statenment in the Palner
Report that present data suggests a potential coastal

erosion rate averaging three feet per year (Record 284), the

12Respondents also cite the oral testinony of Kienle and Everts at the
June 21 and 28, 1990 pl anni ng commi ssi on hearings. However, respondents do
not transcribe the testinmony in question or otherwise identify it. W wll
not search at random through the several hours of taped testinmony from
t hese heari ngs.
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county could reasonably conclude that even if erosion did
begin sonetine after 30 to 50 years, it would take nuch
| onger than 100 years to reach the relocated active dune
line. Record 20.

Substantial evidence is evidence a reasonable person
would rely upon in reaching a decision. Where the | oca
record contains conflicting believable evidence, the choice
of which evidence to believe belongs wth the |1ocal

governnent decision maker. City of Portland v. Bureau of

Labor and Ind., 298 Or 104, 119, 690 P2d 475 (1984); Eckis

V. Li nn County, O LuBA _ (LUBA No. 90- 132,

Sept enber 11, 1991), slip op 10, 23; Douglas v. Miltnonmah

County, 18 Or LUBA 607, 617 (1990).

In this case, there is conflicting believable expert
testinmony with regard to whether the subject stretch of
coastline will remain stable or wll begin to erode when
accretion stops sonetime in the next 30 to 50 years.
However, we agree with petitioners that there is no evidence
in the record that the coastline at the subject site wll
not erode during the next 50 to 100 vyears. Furt her,
al though there is evidence that if such erosion occurs, the
ocean will not actually reach the affected area in the next
100 years, there is no evidence with regard to the effect
such erosion would have on the stability of the dunes in the
affected area. Therefore, a reasonable person could not

conclude that the dunes in the affected area are reasonably
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likely to remain conditionally stable for the next 100
years.

Thi s subassi gnnent of error is sustained.

The third assignnment of error (Gay/Palnmer) and first
assi gnnent of error (Wedemann) are sustained, in part.

FOURTH ASSI GNMENT OF ERROR ( GRAY/ PALMER)

"The decision noving the construction setback
[line] violates Goal 18 and the plan's Beaches and

Dunes el enent. The Board [of Comm ssioners]
failed to address the correct standard and the
findings are |legally inadequate. There is no
substanti al evidence in the whole record to
support a finding that the ocean will not encroach

on the [affected] area over a 100 year period."

SECOND ASSI GNMENT OF ERROR ( W EDEMANN)

"The decision noving the construction setback |ine
violates Goal 18 and the Plan's [Beaches and
Dunes] el enment. The Board [of Conmi ssioners]
failed to address the correct standards and its
findings are legally inadequate. Furt her nor e,
there is no substantial evidence to support a
finding that the ocean wll not encroach on the
[affected] area over a 100 year period.”

The area affected by the challenged anendnent of the
construction setback line on the plan map is the sanme as
that affected by the challenged relocation of the active
dune line on the plan inventory map.

A. Goal 18 Inplenmentation Requirenents and Plan
Beaches and Dunes Poli cies

1. | mpl enment ati on Requirenment 2/ Policy 2
Goal 18 Inplenmentation Requirenment 2 and plan Beaches &
Dunes Policy 2 are virtually identically worded. They

prohi bit residential, commercial or industrial buildings in
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areas designated as active dunes. Petitioners contend the
rel ocation of the construction setback |line violates these
provi si ons.

Based on our decision under the preceding assignnments
of error, the county's decision to relocate the active dune
line on the subject property will be remanded. Accordingly,
the affected area retains its active dune classification.
We therefore agree with petitioners that it is inconsistent
with Goal 18 Inplenentation Requirenent 2 and plan Beaches &
Dunes Policy 2 to relocate the construction setback line so
that construction of buildings is potentially allowable in
t he subject area.

Thi s subassi gnnent of error is sustained.

2. | rpl ement ati on Requirenment 1/ Policy 1

Goal 18 Inplenentation Requirenment 1 and plan Beaches &

Dunes Policy 1 are also virtually identically worded. They

provide, in relevant part:

"Local governnments * * * shall base decisions on
pl ans, ordinances and |land use actions in beach
and dune areas, other than older stabilized dunes,
on specific findings that shall include at |east:

"a. The type of wuse proposed and the adverse
effects it mght have on the site and
adj acent areas;

"b. Tenporary and per manent stabilization
prograns and the planned maintenance of new
and existing vegetation;

c. Methods for protecting the surrounding area
from any adverse effects of the devel opnment;
and
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"d. Hazards to life, public and private property,
and the natural environment which may be
caused by the proposed use." (Enmphasi s
added.)

Petitioners argue the county failed to adopt specific
findi ngs addressing the factors |isted above, as required by
t he above quoted provision.

The above quoted goal inplenentation requirenment and

plan policy specifically applies to "decisions on plans,"”

and requires the adoption of specific findings. The
chal | enged amendnent of the construction setback line is a
pl an map anmendment. Therefore, the county inproperly failed

to adopt findings addressing this provision when adopting a
pl an anendment . 13

Thi s subassi gnnent of error is sustained.

B. Pl an Construction Setback Line Requirenents

Pl an Beaches & Dunes Policy 16 provides:

"Adequat e setbacks for structures nust be provided
for by considering the rate of erosion together
with the anticipated life of any structures.”
Record 277.

The Pal mer Report contains the foll ow ng recomendati on:

"Set back for structures * * * should be based upon

13We recognize that three of the four listed factors refer to the
"proposed use" or "devel opnent.” W also realize there was no specific
devel opnent proposal before the county when it adopted the challenged plan
anmendnent. However, the net effect of the chall enged anendnment would be to
allow certain types of developnent in the affected area which would not
ot herwi se have been allowed. Consequently, the county mnust adopt findings
addressing the general consequences of its plan amendnent with regard to
devel opnent of the affected area.
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the life expectancy of the structure nultiplied by
expected rates of coastal change. Present data
suggest s a potenti al coast al er osi on rate
averaging one nmeter per year (3 feet/yr.) and a
housi ng duration of about 100 years, therefore a
m ni rum 300 foot setback from the shoreline is
suggested to accompdate beach fluctuation for
residential |land use areas.” Record 284.

The Palnmer Report also establishes seven factors to be
considered in establishing a construction setback 1Iine.
These factors include "[e]rosion trends and rates as shown
by historical and sedi mentary evidence."” Record 315.

The chal | enged deci si on adopts findings addressing each
of the seven factors. The findings addressing the erosion

factor state:

"* * * |n the future, the beach will continue to
receive sand from offshore sources and the
shoreface at the north end of Clatsop beach, until
it reaches a new dynam c equilibrium in
approxi mately 2010. * * * The Palnmer [Report]
suggests a potential coastal erosion rate of up to
an average of three feet per year. Even assum ng
the absence of shoreline equilibrium it would
take at |east 250 years of continuous shoreline
erosion at the rate of three feet per year for the
shoreline to erode from its position in 1990 to
t he proposed construction setback |ine. Wth 100
years as the reasonable anticipated life of any
devel opnent, the proposed construction setback
line provides an adequate buffer between future
devel opnent and the shoreline.” Record 26-27.

We understand petitioners to contend the above quoted
findings are not supported by substantial evidence, for the
sane reasons stated under the previous assignnments of error.

The evidence in the record on this issue is the sane

evi dence concerni ng accretion, er osi on, subsi dence,
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eart hquakes and tsunam s cited previously. However, in this
instance we agree with respondents that the evidence in the
record would allow a reasonabl e person to conclude that even

if erosion does begin sone tinme in the next 100 years, after

accretion halts, the shoreline will not erode all the way to
t he adopted construction setback line during the next 100
years.

Thi s subassi gnnent of error is denied.
The fourth assignnment of error (Gray/Palner) and second
assi gnnent of error (Wedemann) are sustained, in part.

SECOND ASSI GNMENT OF ERROR ( GRAY/ PALMER)

"* * * The decisions violate [Statew de Pl anni ng]
Goals 5, 11, 17, 18 [and] OAR 660-16 * * *. The
findings do not address relevant standards. They
are legally inadequate to denpbnstrate conpliance
with the statewi de goals * * *. "

Petitioners contend the challenged decisions are all
amendnents to an acknow edged conprehensive plan or |and use
regul ati ons. Petitioners argue all such anmendnents nust
conply wth t he st at ew de pl anni ng goal s. ORS
197.125(2)(a); 1000 Friends of Oregon v. Jackson County, 79

O App 93, 718 P2d 753 (1986): Ludwick v. Yanmhill County, 72

O App 224, 696 P2d 536, rev den 299 Or 443 (1985); see also
League of Wonen Voters v. Metro Service Dist., 99 O App

333, 781 P2d 1256 (1989), rev den 310 O 70 (1990).
According to petitioners, the county erroneously failed to
denonstrate the adopted anmendnents conply with the statew de

pl anni ng goal s, specifically Goal 5 (Open Spaces, Scenic and
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Hi storic Areas, and Natural Resources) and its inplenenting
rul es, OAR chapter 660, Di vi si on 16, Goal 11 (Public
Facilities and Services) and Goal 17 (Coastal Shorel ands). 14

Wth regard to Goal 5, petitioners contend there is
evidence in the record that the chall enged decision affects
Goal 5 resources, including sensitive wildlife habitat and
groundwat er . Petitioners argue that renoving from the
affected area the protections afforded by Goal 18 to active
dune areas wll have secondary effects on the county's
conpliance with Goal 5. Wth regard to Goal 11, petitioners
argue there is evidence in the record from the |ocal soil
and wat er conservation district and others concerni ng sewage
di sposal and water quality problens in the area. Fi nal |y,
with regard to Goal 17, petitioners contend the county
shoul d have addressed the factors in Goal 17 for identifying
shorel ands, rather than assumng that if the affected area
is not active dunes it is not shorel ands.

Respondents contend the county properly determ ned that
revision of a Goal 18 plan inventory map and correspondi ng
changes in beaches and dunes overlay zoning districts
involves only the application of Goal 18, and a slight
overlap with Goal 17. Respondents contend that even if

Goal 5 resources are located in the subject area, the

l4petitioners also allege county failure to denpnstrate conpliance with
Goal 18. However, petitioners' argunents concerning conpliance wth
Goal 18 are addressed under the precedi ng assignnments of error
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chal l enged anendnents would not alter the protection
afforded such resources under the Goal 5 planning process.
Respondents al so argue that Goal 11 is obviously irrelevant
to the mapping of an active dune area. Respondents finally
argue that Goal 17 is applicable here only because it
identifies as coastal shorelands "areas of geol ogi ¢
instability [which are] related to or will inpact a coasta
wat er body. "

Amendments to acknow edged conprehensive plans and | and
use regulations are reviewable for conpliance wth the

st at ewi de pl anning goals. 1000 Friends of Oregon v. Jackson

County, supra, 79 O App at 97; Ludwick v. Yamill County,

supra, 72 Or App at 231. The Court of Appeals has stated:

"* * * An anmendnent to one [plan] provision can
effect the way in which another provision operates
or affect the land uses upon which it operates

and the new or changed operation of the unanended
provision may be inconsistent with the goals.
Those 'secondary effects' are goal conpliance
probl ens, and they are as much the product of the
pl an amendnent as are any goal violations that the
amendnent introduces into the provision which it
changes directly. * * *"  (Enphasis in original.)
1000 Friends of Oregon v. Jackson County, supra

79 Or App at 98.

Here, the adopted anendnents to the active dune |ine
and construction setback |ine have the effect of allow ng
devel opnent of structures to occur in an area where they
wer e heretofore prohibited. It is clear that such a change
coul d have secondary effects on Goal 5 or coastal shorel and

resources in the surrounding area, or on sewer and water
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problenms in the area. W, therefore, agree with petitioners
that the county inproperly failed to denonstrate that the
adopted plan and | and use regul ati on anendnents conply with
Goals 5, 11 and 17.

The second assignnment of error (G ay/Pal nmer) IS
sust ai ned.

FI FTH ASSI GNMENT OF ERROR ( GRAY/ PALMER)

"The decision amending the [zone map] to relocate
the [ ADO, BDO and SOl district boundaries violates
[DUQ 5.412 because there is no substantial
evidence to support a finding that a demand exists
for the developnment of the uses listed in the
proposed zone at the proposed |ocation, the change
does not conply with the Plan, and the Board [ of
Conmm ssioners] failed to address rel evant evidence
that the revision would be detrinental to the
general interests of the conmmunity."

DUO 5.412 (Zone Change Criteria) provides:

"The governi ng body shal | approve a
non-1 egislativell5] zone designation change if it
finds conpl i ance with *oxox t he foll ow ng
additional criteri a.

"(1) The anmendnent shall be consistent with the
Conpr ehensi ve Pl an.

"k *x * * *

"(3) A demand exists for the devel opnment and uses
listed in the proposed zone at the proposed
| ocati on.

15The chal | enged decision recogni zes that the adopted overlay district
boundary changes are non-legislative in nature, and the parties do not
di spute the county's characterization. Record 28, 32.
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"(4) The revision will not be detrinental to the
general interests of the comunity."

Wth regard to (1), petitioners argue the zoning
district anmendnents are not consistent with the plan, for
the reasons stated supra with regard to the plan inventory
map anmendnent relocating the active dune line and the plan
map anendnment relocating the construction setback Iine.
Wth regard to (3), petitioners contend there is no evidence
in the record of a demand for a destination resort in the
subj ect area. Wth regard to (4), petitioners argue the
county failed to address issues raised below concerning
inmpacts of the zoning changes on the community interest
(e.g., inmpacts on the Del Rey Beach Waysi de and recreational
use of the ocean beaches adjacent to the subject property).

Respondents argue the county <correctly concluded
DUO 5.412 does not apply to the relocation of overlay
district boundaries, because the relocation of the active
dune |ine automatically triggers corresponding overlay
di strict boundary relocations. 16

In other words, respondents contend that DUO 5.412 is
i nappl i cabl e because under other provisions of the plan and
DUO establishing the nature and purpose of the ADO, BDO and
SO overlay districts, the application of these districts is

controlled by plan resource inventory maps identifying the

16Respondents al so contend DUO 5.412(3) and (4) woul d be inapplicable in
any case, as no specific devel opnent proposal is before the county.
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| ocati on and physical characteristics of various types of
beaches and dunes and coastal shorel ands resources.
Therefore, according to respondents, irrespective of the
requi renments of DUO 5.412, it would be inconsistent with the
amended plan inventory map and plan map not to adopt the
chal l enged overlay district boundary anmendnents.

Qur resolution of other assignments of error requires
that we remand the plan inventory map and plan map
amendnents whi ch respondents contend justify the chall enged
overlay district boundary anendnents and, therefore, we nust
remand the overlay district amendnents as well. However, we
agree with respondents' interpretation of DUO 5.412 as not
applying to overlay district boundary anmendnents which are
controlled by plan inventory maps identifying the location
and physical characteristics of certain types of resource
ar eas.

The fifth assignnment of error (Gray/Palnmer) is denied.

SI XTH ASSI GNVENT OF ERROR ( GRAY/ PALMER)

"The [challenged] decision was affected by a
legally inperm ssible criterion, nanely, 'equity’
with adj acent property owner s who wer e
beneficiaries of an exception grant ed in
recognition of pre-existing housing west of the
active dune line."

Petitioners argue that the Surf Pines developnent to
the north of the subject property was granted an exception
to Goal 18 because of pre-existing houses |ocated west of

the 1978 active dune Iine. Petitioners contend comments
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made by individual conmm ssioners at the October 17, 1990
hearing indicated they believed that "equity" wth Surf
Pines was an adequate justification for relocating the
active dune line on the subject property.

This Board has held on nunerous occasions that the |and
use decision reviewed in an appeal before LUBA is the final
witten decision, not what individual parties, staff or
menbers of the decision making body may have stated during

the course of the proceedings bel ow Gruber v. Lincoln

County, 16 O LUBA 456, 460 (1988); Bruck v. Clackams

County, 15 Or LUBA 540, 542 (1987); Catfield Ridge Residents

Rights v. Clackamas Co., 14 O LUBA 766, 768-69 (1986);

Citadel Corporation v. Tillanpok County, 9 O LUBA 61, 67

(1983).

Here, the allegedly inproper basis for anending the
active dune line is not included in the final, witten
deci sion appealed to this Board.1’ Petitioners' argunent,
t herefore, provides no basis for reversal or remand of the
county's deci sion.

The sixth assignnment of error (Gray/Palner) is denied.

The county's decision is remanded.

17We note the decision does discuss continuity with the existing
building line for Surf Pines to the north and the construction setback |ine
for The Highlands to the south, in the findings addressing the "existing
upl and devel opnent” factor for establishment of a construction setback
line. Record 27, 315. However, petitioners do not argue that the |ocation
of these other lines on property to the north and south is irrelevant to
the location of a construction setback Iine on the subject property.
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