©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
FRI TZ VON LUBKEN, JOANN
VON LUBKEN, and VON LUBKEN
ORCHARDS, | NC.,
Petitioners,

VS.

HOOD RI VER COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N N

Respondent, AND ORDER
and
BROOKSI DE, | NC. ,
| nt er venor - Respondent . )

Appeal from Hood River County.

Steven L. Pfeiffer, Portland, filed the petition for
review and argued on behalf of petitioners. Wth himon the
brief was Stoel, Rives, Boley, Jones & Gey.

Sally A. Tebbet, Hood River, filed a response brief and
argued on behal f of respondent.

B. G| Sharp, Hood River, filed a response brief and
argued on behalf of intervenors-respondent. Wth himon the
brief was Jaques & Sharp.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 11/08/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

In this consolidated proceeding, petitioners appeal two
or di nances. One ordinance anends the Hood River County
Conprehensive Plan (plan) and the other adopts findings to
support those amendnents to the plan.

MOTI ON TO | NTERVENE

Brookside, Inc., noves to intervene on the side of
respondent. There is no objection to the notion, and it is
al | owed.

FACTS
In Von Lubken v. Hood River County, O LUBA

(LUBA No. 90-031, August 22, 1990), this Board determ ned a
county "Goal 3 Agricultural Lands" plan standard was not an
applicabl e approval standard for a golf course proposed for
an Exclusive Farm Use (EFU) zoned parcel. The disputed plan
standard is county Goal 3 Agricultural Lands standard
(D)(9), hereinafter referred to as (D)(9) plan standard,

whi ch provides as foll ows:

"Devel opment will not occur on |ands capable of
sustai ni ng accepted farm ng practices.”

I n Von Lubken v. Hood River County, 104 Or App 683, 803

P2d 750 (1990), adhered to 106 Or App 226, 806 P2d 306, rev

den 311 Or 349 (1991), the Court of Appeals determ ned the
(D)(9) plan standard is a mandatory approval standard
applicable to approval of a proposed golf course on a parcel

zoned EFU and remanded our deci sion. On remand, this Board
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i ssued a decision remandi ng the county's deci sion approving
the golf course on the basis that the county failed to apply

the (D)(9) plan standard. Von Lubken v. Hood River County,

_ Or LUBA ___ (LUBA No. 90-031, June 27, 1991).

Thereafter, the county initiated proceedings to anmend
the plan to elimnate | anguage descri bing plan policies and
standards in general as approval <criteria for Iland use
decisions and to delete the (D)(9) plan standard. On June
3, 1991, the county adopted Ordi nance 184 anending the plan
by elimnating the (D)(9) plan standard.1! On July 1, 1991,
the county adopted another ordinance containing "Findings
Supporting Ordinance No. 184." Record 1. This appeal
fol | owed.

FI RST ASSI GNMENT OF ERROR

"Respondent erred by failing to adopt findings of
fact and conclusions of | aw assessing and
denonstrating conpliance with applicable statew de
pl anning goals and by anending its acknow edged
conprehensive plan in violation of Statew de
Planning Goals 2 (Land Use Planning) and 3
(Agricul tural Lands)."

SECOND ASSI GNMENT OF ERROR

"Respondent m sconstrued the applicable |aw and
acted in violation of state statutes, t he
statewide planning goals and respondent's own
conprehensive plan by approving an anmendment to
its acknowl edged conprehensive plan text wthout
addressing the relevant portions of the plan and

1The county did not adopt the proposed amendnents elimnating |anguage
in the plan referring to plan policies and standards in general as approva
standards for |and use deci sions.
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in conflict with specific mandatory conprehensive
pl an policies and standards."

Petitioners contend the county erred by deleting the
(D)(9) plan standard w thout adopting findings that the
county's plan conplies wth Statewide Planning Goal 3
(Agricultural Lands), in the absence of the (D)(9) plan
standard. Petitioners argue the (D)(9) plan standard is the
only nmeaningful standard in the plan governing devel opnent
approvals on EFU zoned | and.? Petitioners argue that
amending the county's plan to elimnate the (D)(9) plan
standard wll have a substantial effect on the plan's

conpliance with Goal 3.3 Petitioners maintain the county

2The plan provides that the "Land Use Designations and Standards"
contained in the plan are "intended to define the extent of devel opnent and
provi de broad standards for such developnent in a given area.” Pl an
Definitions p. 2.

3Before the plan anendment challenged in this appeal proceeding, the
pl an "Goal 3 Land Use Designati ons and Standards" provided:

" 1. Accepted farmi ng practices defined by ORS 215.203(3) are
permtted to take place in areas designated 'farm on the
Pl an Map and as ' Exclusive Farm Use' on the zoning nmap.

"2. Non-farm uses permitted by ORS 215.213(2) and (3) shal
be mnimzed to allow for maxi mum agricultura
productivity.

"3. Single famly dwellings other than those permitted as
accessory uses to farmuse are allowed provided they neet
the prescribed conditions set forth in ORS 215.213(3).

"4, Farmrel ated uses designed to sort, box and store (i.e.
cold storage) agricultural products are pernitted.

"5, Forestry and open spaces are conpatible with and are
permtted in agricultural |ands.
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1 failed to adopt findings explaining whether, after deleting
2 the (D)(9) plan standard, the remai nder of the plan conplies
3 wth Goal 3.4

4 Petitioners also argue that ORS 197.175(2)(d)® requires

"6 One primary residence will be allowed per ot or parcel
The nmininmum size for new lots or parcels shall be 20
acres.

"7. The County Zoning O dinance will be anended to allow golf
courses as a conditional use in the Exclusive Farm Use
(EFU) zone.

" 8. Accepted farm ng practices except feed lots are permtted

to take place in areas designated as "Scenic Protection”
on the zoning maps. * * *

"9, Devel opnent will not occur on | ands capabl e of sustaining
accepted farm ng practices.

"10. Redevel opment and i nprovenent of existing communities and
ot her devel oped areas is favored over devel opnent which

will utilize existing agricultural |ands."

4 ntervenor argues petitioners did not raise this issue below The
"raise it or waive it" provisions of ORS 197.763 and 197.835(2) are
applicable to quasi-judicial land use decisions and do not apply to
| egi slative decisions such as the decision challenged in this appeal.
ORS 197.763(1); Parnmenter v. Wallowa County, O LUBA __ (LUBA No.

91- 064, August 23, 1991). Even if they did, petitioners cite their witten
testinony submitted below, in which they addressed the county's origina
proposal to amend the plan such that it would no |onger contain any
approval standards applicable to individual devel opnment applications. See
Record 21-23

The county's original proposal to delete plan |anguage describing plan
goal s, policies and standards as approval criteria for individual |and use
deci sions made deleting the (D)(9) plan standard superfluous, in the sense
it would no | onger have been an approval criterion applicable to individua
devel opnent applications in any case. Under these circunmstances, it was
unnecessary for petitioners to specifically address the effect of the
deletion of the (D)(9) plan standard. Petitioners' submittals bel ow were
adequate to raise the issue of the original proposal's conpliance with the
goals. See ORS 197.835(2)(b).

SORS 197.175(2)provides, in part:
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t hat the proposed anendnment be consistent with the
acknowl edged pl an. Petitioners argue the county erred in
failing to identify plan standards affected by the proposed
amendnent and by failing to adopt findings explaining
whet her the proposed anendnent conplies with such other
rel evant plan provisions.

Citing Foland v. Jackson County, 311 O App 167, 178-

80, 807 P2d 801 (1991), intervenor argues the county was not
required to apply the statewide planning goals to the
chal l enged pl an anmendnent because it was adopted pursuant to
provisions in the plan governing procedures to correct

m st akes. 6 | nt ervenor and the county (respondents)

"* * * eyery city and county in this state shall

Tx % % *x %

"(d) If its conprehensive plan and |land use regul ations have
been acknowl edged by [the Land Conservation and
Devel opnent Conmission], make land use decisions in
conpliance with the acknowl edged plan and Iland use
regul ati ons. "

6Pl an "Goal 2 Land Use Planning" strategy (C)(8) provides in relevant
part:

"Errors and om ssions identified in [the conprehensive plan]
will be corrected by the County initiating either a quasi-
judicial or legislative hearing process if affirmng findings
are presented addressing one or nmore of the follow ng
applicable factors.

"x % % * %

"(d) Inconsistencies between Conprehensive Plan El enents: For
exanpl e, the County's Background Report states a specific
m neral and aggregate resource site be zoned Surface
M ni ng, however the zoning maps shows the site is planned

Page 6



© 00 ~N oo o b~ w NP

N NN NN R R R R R R R R R R
A W N P O © 0 N O O M W N B O

characterize the (D)(9) plan standard as a m stake
Respondents contend the (D)(9) plan standard was never
intended to be an approval standard applicable to golf
cour ses.

We do not believe Foland v. Jackson County, supra, is

particularly hel pful here. |In Foland, general |and areas in
the county were shown to have certain soil characteristics
di squal i fying t hose parcel s for destination resort
devel opnent, as reflected on United States Soil Conservation
Service (SCS) maps covering very large areas. However, the

county's acknow edged plan included a process for using site

specific soils information for particular parcels to
determ ne whether such parcels, in fact, had the soil
characteristics shown on the SCS nmaps. The Suprenme Court

held it was wunnecessary to apply the statew de planning
goals in such circunstances because a decision concerning
soil characteristics under the county's plan process was
not, in fact, an anmendnent to the plan.

Here, there is no question that the chall enged deci sion
i nvol ves a substantive anendnment to the text of the county's
conpr ehensi ve pl an. Further, we do not believe the process
for correcting a m stake provided in the plan applies to the
chal | enged anendnment. The process for correcting m stakes

provided in the plan envisions correction of scriveners'

and zoned for forest or farmuse. O her exanples include
typographical errors, errata, etc."
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errors. It is not reasonable to interpret that plan
provision to provide a process exenpting from goal review
the deletion of plan approval standards governing nonfarm
devel opnent approvals on EFU zoned | and, on the basis of the
county's dissatisfaction with the legal interpretation given

the plan standard to be del eted. See Allm v. Polk County,

13 O LUBA 257, 264-65 (1985); see also Schultz v. Yanmhill

County, 15 Or LUBA 87, 90 (1986).

Respondents next point out the Court of Appeals stated
the (D)(9) plan standard is nore stringent than required
under the EFU zoning statutes, and suggested that if the
county was dissatisfied with such a strict standard the

county could delete it. Von Lubken v. Hood River County,

supra 104 O App at 688. According to respondents, if the
(D)(9) plan standard is stricter than the standards required
by the statutes governing EFU zones, then it al so
necessarily is stricter than the requirenents of Goal 3.
Hood River County's conprehensive plan and |and use
regul ati ons have been acknow edged by LCDC pursuant to
ORS 197. 251. In amending its acknow edged conprehensive
plan, a |ocal governnent is obligated by statute to assure
that its anmended plan remains in conpliance wth the
statewi de planning goals and that the anmendnent does not
create a conflict with the wunanended portions of the
acknowl edged conprehensive plan and land use regulations.

ORS 197.175(2); 197.835(4); 1000 Friends of Oregon V.
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Jackson County, 79 O App 93, 98, 718 P2d 753 (1987);

Ludwi ck v. Yamhill County, 72 O App 224, 231, 696 P2d 536,

rev den 299 Or 443 (1985).

Quasi -judicial conprehensive plan anendnments nust be
supported by findings which explain why the plan amendnent
conplies wth applicable approval standards. Sunnysi de
Nei ghbor hood v. Clackanas Co. Conm, 280 O 3, 19-23, 569

P2d 1063 (1977). Al t hough no statute or appellate court
case we are aware of specifically requires that all
| egi sl ative conprehensive plan anendnents be supported by
findings, findings my nevertheless be required to allow
this Board to determ ne whether the anmended plan remains
internally consistent and consistent wth the statew de

pl anni ng goal s.” See League of Wnen Voters v. Klamath

County, 16 O LUBA 909, 913, (1988); Tides Unit Oamners

"However, neither the appellate courts of this state nor this Board have
ever held that the sanme kind of detailed findings required by
ORS 215.416(9) and 227.173(2) for pernits and required under appellate
court decisions for other quasi-judicial land use decisions are required
for legislative plan anmendnents. As we explained in Jentzsch v. City of
Sherwood, _ O LUBA ___ (LUBA Nos. 90-125, 90-151 and 90-158, Order on
Motions to Dismiss, February 14, 1991), slip op 10 n 11:

"W do not nean to suggest findings necessarily are always
required to support a legislative |and use decision or that any
particular level of detail is required of findings in support
of legislative |land use decisions. This Board has concl uded
that even without findings, or with |ess detailed findings than
are typically required to support a quasi-judicial decision,
this Board nmay be able to perform its review function in an
appeal of a legislative land use decision, depending on the
l egal issues and factual context. See Tides Unit Oaners Assoc.
v. City of Seaside, supra; Guber v. Lincoln County, 2 O LUBA,
180, 186-187 (1981)."
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Assoc. v. City of Seaside, 11 Or LUBA 84, 89-90 (1984); 1000

Friends of Oregon v. Marion County Board of Comm ssioners, 1

O LUBA 33, 37 (1980). In Oregon Electric Sign Association

v. Beaverton, 7 O LUBA 68 (1982), rev'd on other grounds 66

O App 436, rev den 296 Or 829 (1984), we explained that
even where the challenged plan anmendnent is |egislative,
Goal 2 inposes an obligation that a | ocal government explain
why the anendnment conplies wth applicable statew de
pl anni ng goal s. Thi s explanation may be provided either in
findings, or if not in findings, sonmewhere in the record
supporting the legislative plan anmendnent. Where the | oca
governnent does not adopt findings explaining why the
chal | enged | egi sl ative pl an amendnent compl i es W th
applicable goal requirenents, we rely on respondents to
provide argunent and citations to the record to assist this
Board in resolving allegations by petitioners that the
chall enged decision does not conmply with applicable
st at ewi de pl anni ng goal s.

The approach taken by petitioners and respondents under
the first two assignnents of error nmakes our resolution of
t hese assignnents of error nore difficult. Petitioners'
argunments, either directly or indirectly, rest primarily on
the county's failure to adopt any findings explaining why
t he anmended conprehensive plan remains in conpliance wth
Goal 3 following deletion of the (D)(9) plan standard.

Respondents sinply take the position that because the (D) (9)
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pl an standard is not required by either Goal 3 or the EFU
zoning statutes, its repeal could not violate Goal 3.8

We first address the nature of the county's obligation
under Goal 3 in adopting an anmendnent to its acknow edged
pl an standards governing agricultural |ands briefly, before
di scussing the substantive Goal 3 issue raised by petitioner
and respondents' response.

A. The Requirements of Goal 3 and the EFU Zoning
St at ut es

As relevant in this appeal, Goal 3 inposes the

foll ow ng obligation on counties:
"To preserve and maintain agricultural |ands.

"Agricul tural | ands shal | be preserved and
mai ntai ned for farm use, consistent with existing
and future needs for agricultural products, forest
and open space. These | ands shall be inventoried
and preserved by adopting exclusive farm use zones
pursuant to ORS Chapter 215. Such m nimum | ot
Sizes as are utilized for any farm use zones shall
be appropriate for the continuation of the
exi sting comercial agricultural enterprise within
the area.”

"k *x * * *

"Farm Use -- is as set forth in ORS 215.203 and
includes the non-farm uses authorized by ORS

8The findings adopted by the county in support of its decision to delete
the (D)(9) plan standard identify other provisions in the county's plan
with which the county contends the (D)(9) plan standard conflicts. o
course, even if the county is correct in this contention, that does not
mean repeal of the (D)(9) plan standard is justified if such action results
in the amended plan no | onger conplying with Goal 3. |n that circunstance,
anendnent, rather than repeal, of the (D)(9) plan standard nmay be required
to both renpve the inconsistencies fromthe plan and have the plan remin
in conpliance with Goal 3.
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215.213." (Enphases added).

Al t hough Goal 3 generally directs that agricultural
| ands be "preserved and maintained,"” it also directs the
manner in which this goal directive is to be acconplished.
Agricultural lands are to be inventoried and placed in EFU
zones. Beyond inposing mninum |lot size requirenments and
directing that agricultural |ands be identified and placed
under EFU zoning which conplies with ORS 215.203 to 215. 337,
Goal 3 itself provides no explicit direction to counties
concerning how it should regul ate the nonfarm uses all owabl e
in EFU zones.?®

ORS 215.213(2)(f) and 215.283(2)(e) specifically
provide that golf courses are an allowable nonfarm use in
EFU zones. Al t hough the EFU zoning statutes inpose use-
specific standards which counties nust apply in approving
certain nonfarm uses,19 the EFU zoning statutes do not
i npose specific standards which counties nust apply in
consi dering approval of golf courses in EFU zones. However,
ORS 215.296(1) provides the follow ng standards applicable

to nonfarm uses generally:

9Similarly, OAR 660 Division 5, the Land Conservation and Devel opment
Conmi ssion's adnministrative rule interpreting Goal 3, explains how
agricultural lands are to be identified and mininum lots sizes are to be
established and dwellings (both farmrelated and nonfarmrel ated) are to be
revi ewed and approved. However, OAR 660 Division 5 inmposes no precise
obligation, and offers no guidance, on how nonfarm uses allowable in EFU
zones, other than nonfarm dwellings, should be reviewed and approved.

10see e.g. ORS 215.298 (mining); 215.452 (wineries).
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"A use allowed under ORS 215.213(2) or 215.283(2)
may be approved only where the |ocal governing
body or its designee finds that the use will not:

"(a) Force a significant change in accepted farm
or forest practices on surrounding |ands
devoted to farm or forest use.

"(b) Significantly increase the cost of accepted
farm or forest practices on surrounding |ands
devoted to farmor forest use."

In sum under the above quoted Goal 3 and statutory
provisions, wth the exception of wuse-specific standards
applied to certain nonfarm uses and the generally applicable
nonf arm use standards required by ORS 215.296, the standards
a county is required by Goal 3 and ORS 215.213(2) and
215.283(2) to apply in approving nonfarm uses in its EFU
zone are to be developed by the county. As noted above
neither Goal 3 nor the EFU statutes provide explicit
gui dance concerning what these remining standards should
require.

B. Goal Conpliance of Chall enged Deci sion

Petitioners' position is that the county may not assune
the (D)(9) plan standard may be deleted from the plan
w t hout addressing the possible inmpacts of that deletion on
the sufficiency of the remaining portions of the plan to

conply with Goal 3.11 In other words, petitioners argue the

11In performing our review function, we repeatedly have held that we
consider only those argunents that are sufficiently developed by
petitioners in their brief to warrant review. Deschutes Devel opment Co. v.
Deschutes County, 5 O LUBA 218, 220 (1982). However, we believe
petitioners' allegations in the petition for review are mnmnimlly
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conprehensi ve plan and | and use regul ati ons acknow edged by
LCDC included the (D)(9) plan standard. Therefore, even if
it is assuned the (D)(9) plan standard goes beyond what Goal
3 and the EFU zoning statutes require of the county in
regulating nonfarm wuses in EFU zones, it does not
necessarily follow that what is left after the plan is
anmended to delete the (D)(9) plan standard is sufficient to
conply with Goal 3.

Petitioners contend, and respondents do not dispute,
t hat under the county's existing regulatory schene, nearly
all of the substantive standards governing nonfarm uses in
EFU zones are contained in the conprehensive plan.12 See n
3, supra. It may be that the remaining plan and | and use
regul ati on provisions are sufficient to conply with Goal 3.
However, contrary to respondents' argunent, it is not
obvious to us fromthe decision or the record supporting the
decision that petitioners' Goal 3 argunent is wthout

merit.1 1000 Friends of Oregon v. Washi ngton County, 17 O

LUBA 671, 685 (1989). Because the county adopted no

findings, and because respondents do not explain why the

sufficient to require that we review the decision to deterni ne whether the
anmended conprehensive plan no longer conplies with Goal 3, as petitioners
al | ege.

12Buyt see Von Lubken v. Hood River County, supra, 18 O LUBA at 20-24,
where we considered the Hood River County Zoning Ordinance provisions
applicable to adm nistrative actions in the EFU zone.

13For exanple, the standards generally applicable to nonfarmuses in the
EFU zone under ORS 215.296(1), quoted supra, do not appear to be included
in the plan or zoning ordi nance.
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remaining plan or land wuse regulation standards are
sufficient to comply with Goal 3, the county's decision nust
be remanded.

Petitioners also argue that certain plan standards are
applicable to and are violated by the chall enged decision. 14
We nust remand the county's decision for the reasons al ready
stated, so that the county can explain why the anended plan
remains in conpliance with Goal 3. On remand the county
also nust explain whether the cited plan standards are
applicable to the challenged decision and, if so, whether
t he chall enged decision violates those plan standards.

The first and second assignnments of error are
sust ai ned. 15

THI RD ASSI GNMENT OF ERROR

"Respondent erred as a matter of law in making a
final land use determ nation in advance of the
preparation and consideration of required findings
of fact and conclusions of |aw and by adopting
such post HOC justification subsequent to its
final determnation in the matter."

14The plan Agricultural Lands provisions cited by petitioners include
Policies 1, 4-7, Strategy 2 and Standards 2, 3, 4 and 10. Those provisions
were set out in our prior decision in Von Lubken v. Hood River County,
supra, 18 Or LUBA at 22-24. The cited plan Standards are also set forth at
n 3, supra.

15We enphasize that we do not determine here whether we agree with
petitioners that the amended plan violates Goal 3 or whether the chall enged
anendnent violates the plan provisions petitioners cite. W sinply are
unable to reject those arguments wi thout assistance from the county in the
form of findings, or from respondents in the form of argunment in their
briefs with citations to relevant portions of the record and plan and | and
use regul ati on provisions.
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Petitioners point out that the county did not adopt
findings supporting the plan anendnment until several weeks
after the adoption of the ordinance anmending the plan.

Citing Heilman v. City of Roseburg, 39 O App 71, 591 P2d

390, 393-93 (1979), petitioners argue that the witten
findings required to support the county's decision in this
mat t er wer e required to be adopt ed bef ore or
cont enpor aneously with the chall enged deci si on.

We agree with petitioners that in order for findings to
support a quasi-judicial plan or land wuse regulation
amendnent, they nust be adopted before or contenporaneously
with such quasi-judicial |and use decisions.1 However, for
the reasons explained under the first two assignnent of
error, the decision challenged in this appeal nust be
remanded, and presumably the county will adopt new findings.
Al t hough the requirenent that plan anmendnents and any
findings supporting such amendnent s be adopt ed
cont enporaneously may well extend to |legislative as well as
quasi -j udi ci al plan anmendnents, we need not reach that issue
in this appeal.

The county's decision is remanded.

16The decision challenged in Heil man concerned an application for a zone
change for a three acre parcel.
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