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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

KENT PRI CE,

Petitioner,
LUBA No. 91-138

N N N N N N

VS.
FI NAL OPI NI ON
ARCH CAPE SERVI CE DI STRI CT, and ) AND ORDER
ARCH CAPE WATER SERVI CE DI STRI CT, )

)

Respondent s. )

Appeal from Cl atsop County.

Edward J. Sullivan and Mark J. Greenfield, Portland,
filed the petition for review Wth them on the brief was
Preston, Thorgrinson, Shidler, Gates & Ellis. Daniel Kearns
argued on behal f of petitioner.

Kenneth S. Eiler, Seaside, filed a response brief and
argued on behalf of respondents. Wth himon the brief was
Bauske & Eil er.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RVED 01/ 31/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.

Page 1



© 00 ~N oo o b~ w N P

N NN R R R R R R R R R
N B O © O N O O~ W N kP O

Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner challenges a decision adopted by the Arch
Cape Water Service District (hereafter water district) and
the Arch Cape Service District (hereafter sewer district).
The chal | enged deci sion, anong other things, for a period of
one year |limts issuance of water and sewer hookups within
the districts' service area to one water and one sewer
hookup per tax | ot.
FACTS

Arch Cape is an unincorporated coastal conmmunity
|l ocated in the southern part of Clatsop County. Arch Cape
is designated as a Rural Service Area (RSA) in the Clatsop
County Conprehensive Plan (hereafter plan).! However, Arch
Cape is not included within an acknow edged urban growth
boundary (UGB) established pursuant to Statew de Planning
Goal 14 (Urbanization). Arch Cape is located several mles
sout h of Cannon Beach, the nearest incorporated nmunicipality
wi th an acknowl edged UGB.

The water and sewer districts were created in the early
1970s pursuant to ORS chapter 451. The Cl atsop County Board

of Conm ssioners serves as the governing body for both

1IRSAs "are those [areas] with a conbination of physical, biological and
soci al / econom ¢ characteristics which make them necessary and suitable for
residential, comercial, or industrial developnent and includes those
[areas] which can be adequately served by existing or planned urban
services and facilities." Plan 29.
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districts. The sewer district operates a sewage treatnment
plant with 225 hookups. The water district operates a water
storage tank, filtration plant and water delivery system
with 212 hookups.

The Arch Cape Advisory Commttee (hereafter advisory
commttee) provides recommendations to the water and sewer
districts. Followmng a study, the advisory commttee
identified a nunber of existing problens with both the water
and sewerage systens and discovered that the demands being
placed on both systens frequently exceeded their design
capacity. The advisory commttee recommended that for one
year the districts Iimt additional water and sewer hookups
to one each per tax lot.2

The board of county conmm ssioners, sitting as the

2The advisory committee al so recommended the foll ow ng:

" 1. Develop RFP's for engineering firms and then evaluate
their proposals.

"2. Research funding nechanisnms for changes needed and
updati ng worn out equi pnent.

"3. Wrk with the County Planning Departnent to get a nore
accurate estinmate of the total potential tax lots within
the current district boundaries.

"4, Evaluate the need to revise the boundary lines to be
conpatible with plant capacity ratings.

"5, Eval uate possible plant expansion to increase capacity
rat her than reduce boundary |ines.

"6. Wrk with the South West Coastal Zone Conprehensive Plan
Periodic Review Conmittee to integrate water and sewer
service potential into their final product." Record 18.
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governi ng body of the water and sewer districts, conducted
public hearings and, thereafter, adopted the decision
chall enged in this proceeding. In addition to inposing the
one year restriction on water and sewer hookups, the

chal l enged decision includes the foll ow ng:

"IT 1S * * * RESOLVED that an anmendnent to the
Conprehensive Plan be initiated to renedy the
di sparity between demand and capacity of the
exi sting water and sewer systens; and

“I'T IS FURTHER RESOLVED that during the period in
which this resolution remains in effect, staff
shall undertake additional studies to determn ne
i nprovenents that can be made to increase public
facility capacity and to identify possible methods
of financing * * * [.]" Record 1.

Petitioner owns |land wthin the water and sewer
districts' service area affected by the limt on future
hookups and appeal s the decision to this Board.

FI RST ASSI GNMENT OF ERROR

"Clatsop County erred in failing to conply wth
the requirenents of ORS 197.505 to 197.540 when it
adopted the <challenged resolution because the
County's action here I nposed a de facto
devel opnent noratorium The state noratorium
statute of ORS 197.505, et seq. applies to al
ur ban and urbani zabl e | ands, and the Arch Cape RSA
is necessarily included in this category. The
deci si on does not contain adequate findings and is
not supported by substantial evidence in the whole
record - all to the prejudice of petitioner's
substantial rights."

Under ORS 197.505 to 197.5403 cities, counties and

3ORS 197.505 through 197.530 were amended in 1991. 1991 O Laws,
ch 839, 88 1 through 4. However, the 1991 |egislative anendments did not
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special districts are required to adopt certain findings
before they may inpose noratoria.4 Petitioner contends the
chal l enged decisions constitute noratoria and argues the
service districts failed to adopt the statutorily required
findings prior to adopting their decisions.

The "noratoria" subject to ORS 197.505 to 197.540 are,

by definition, limted geographically to "urban or
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ur bani zable land."> See n 4, supra. The Arch Cape RSA is

become effective until Septenber 29, 1991, after the chall enged decision
became final. Therefore, to the extent the statutory limts on noratoria
are applicable in this case, that limtation is inposed by the statutes as
they existed prior to the 1991 |egislative anendnents. Qur citations to

ORS 197.505 through 197.540 in this opinion are to the statutes as they
existed prior to the effective date of the 1991 anendnents.

40RS 197.505(1) defines "noratorium' as foll ows:

"As used in ORS 197.505 to 197.540, 'noratorium on construction
or | and devel opment’' means engaging in a pattern or practice of
del aying or stopping issuance of permts, authorizations or
approval s necessary for the subdivision and partitioning of, or

residential construction on, urban or urbanizable |and. It
does not include actions engaged in, or practices in accordance
with a conprehensive plan or i npl enenting ordinances

acknow edged by the Land Conservation and Devel opnent
Conmi ssion under ORS 197.251, nor does it include denial or
delay of permits or aut hori zati ons because they are
i nconsi st ent with applicable zoning or other laws or
ordi nances." (Enphasis added.)

5Al though "urban or urbanizable land" is not defined in ORS 197.505,
definitions of "urban |and" and "urbanizable |and" are included in the
statewi de planning goals. Those definitions are as foll ows:

"Urban Land. Urban areas are those places which nmust have an
i ncorporated city. Such areas mmy include |ands adjacent to
and outside the incorporated city and may al so:

"(a) Have concentrations of persons who generally reside and
and work in the area

"(b) Have supporting public facilities and services.
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not "urban land," as that termis defined in the statew de

pl anni ng goal s, because it is not within or adjacent to "an
i ncorporated city." The Arch Cape RSA is not "urbanizable
land,"” as that term is defined in the statew de planning

goals, because it is not wthin an "acknow edged urban
growt h boundary."?® Neverthel ess, petitioner contends the
Arch Cape RSA should be considered as falling within the
meani ng of "urban and urbani zable land," as those words are
used in ORS 197.505(1), because the Arch Cape RSA clearly is
pl anned and zoned in a manner which permts urban intensity

devel opnent.’ Therefore, petitioner contends, the Arch Cape

"Ur bani zabl e Land. Ur bani zable lands are those lands wthin
the urban growth boundary and which are identified and

"(a) Determned to be necessary and suitable for future urban
uses

"(b) Can be served by urban services and facilities

"(c) Are needed for the expansion of an urban area."
(Enmphases added.)

6ln 1000 Friends of Oregon v. LCDC (Curry Co.), 301 Or 447, 498-501, 724
P2d 268 (1986), the Oregon Supreme Court explained that when a
conprehensive plan is acknow edged, wurban and wurbanizable 1lands are
i ncluded wi thin acknow edged U&s and rural |ands are | ocated outside UGBs.

"The zoning applied within the Arch Cape RSA includes commercial,
i ndustrial, and a nunmber of residential districts. The RSA-SFR zone
permts residential devel opment on lots of one acre where the sl ope exceeds
25% but pernits residential developnent on lots as small as 7,500 square
feet where the slope is less than 12% Petitioner's argunment that the Arch
Cape RSA is "quasi-urban |land" is based on (1) the density of residentia
and other types of devel opnent pernmissible within the Arch Cape RSA under
exi sting planning and zoning, (2) the presence of water and sewer service
within the Arch Cape RSA, (3) concerns expressed by the Departnent of Land
Conservation and Devel opnent during the proceedings that led to
acknow edgrment of the county's conprehensive plan and |and use regul ati ons
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RSA is properly viewed as "urban or urbanizable |and"
subject to the statutory limts inposed on noratoria by ORS
197.505 to 197.540. Because the service districts failed to
address or denonstrate conpliance with those standards,
petitioner contends the challenged decision nust be
i nval i dat ed. 8

Petitioner argues the types of developnent permtted
under the current planning and zoning applied to the Arch
Cape RSA under the acknow edged Cl atsop County Conprehensive
Plan in fact are urban intensity uses. Petitioner points

out that in 1000 Friends of Oregon v. LCDC (Curry Co.), 301

Or at 502, the Suprene Court stated:

"* * * [Alny decision which allows 'urban uses' of
‘rural land" converts that land and nust conply
with or take exception to Goal 14, even if that
deci sion does not change the use of the land. * *
*"  (Enphasis in original.)

Petitioner asks this Board to apply the Supreme Court's
rationale in this case and determ ne that because the
current zoning allows urban intensity uses in the Arch Cape
RSA, the RSA has been "converted" to "urban and urbanizable

| and" as those terns are used in ORS 197.505(1). Petitioner

t hat devel opnent within the Arch Cape RSA might outstrip the capacity of
the water and sewerage system and (4) explicit county conprehensive plan
and | and use regul ation requirenments that sewer and water services nust be
adequate to serve developnent wthin the RSA  before subdivision or
buil ding permt approvals may be granted.

8Respondents offer several argunents why they believe the challenged
deci sion does not constitute a moratorium We address only one of those
argunments in this opinion.
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argues that the density of developnent allowed in the Arch
Cape RSA is greater than that which the Suprene Court
determ ned "converted" rural land to urban or wurbanizable

land in 1000 Friends of Oregon v. LCDC (Curry Co.).

Petitioner's argunent assunes that in the above quote,
the Supreme Court concluded that allowing urban intensity
uses on rural land "converts” that Iland to "urban or

ur bani zable land." We believe petitioner m sunderstands the

court's conclusion. The statenent quoted is in a section of
the opinion entitled "Conversion of Rural Land to Urban
Uses." (Enphasis added.) 1d., at 498. At the begi nning of
this section, the court states that "a | ocal governnent my
not 'convert rural land' outside UGBs to 'urban uses' unless
it conplies with or takes an exception to Goal 14 * * *_ "
Id. The court then explains that it will consider whether

under the county plan acknowl edged by the chall enged LCDC

order, "'rural land' is being 'converted to 'urban uses.'"
I d.

In a subsection of this section of the opinion,
entitled "Conversion,"” the court responds to the county's

argunent that no exceptions to Goal 14 are necessary,

because [the county's] Goal 3 and 4 exceptions areas do not

convert 'rural land' to 'urban uses,' but nerely recognize
exi sting devel opnent." (Enphasis in original.) 1d. at 501.
It is this argunent to which the court responds in the

statenment quoted above. In this context, it is clear that
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the court was saying that decisions allowi ng urban intensity

uses on "rural land" convert such land to "urban uses" and,

t herefore, such decisions nust be nade in conpliance wth
Goal 14 (by placing the land in question within a UGB) or by
taki ng an exception to Goal 14. The court was not saying
that allow ng urban intensity uses on "rural |and" converts
that land into "urban or urbanizable land." |Indeed, in the
precedi ng subsection of the opinion (entitled "Rural Land"),
the court specifically concluded that county | and outside of
UGBs, even t hough occupi ed by ur ban intensity
("quasi-urban") uses, remains "rural land."® 1d. at 501.

We conclude the Arch Cape RSA does not contain "urban
or urbani zable | and” and, therefore, the chall enged deci sion
is not a noratoriumunder ORS 197.505(1).

The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR

"Respondent acted inconsistently wth and in
violation of ORS 197.175(2), 197.185, 451.120(2),
451. 130, 451.472, State-wide Planning Goals 1, 2

and 11, and t he county's acknow edged
conprehensive plan and zoning ordinance by
adopting the resolution. Adoption  of t he

resolution violates the County's Public Facilities
and Services plan elenent as well as 8§ 3.108(1)(a)
of the LWDUOQO. "

9The court recognized that if an exception to Goal 14 were taken for
such lands, they could be considered "quasi-urban Iland." However, no
exception to Goal 14 has been adopted or acknow edged for the Arch Cape RSA
and, in any case, ORS 197.505(1) does not refer to "quasi-urban |and."
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A. ORS 197.175(2) and Statew de Pl anning Goal 1

Al t hough petitioner al | eges vi ol ati ons of ORS
197.175(2) (cities and counties are required to adopt and
amend conprehensive plans in accordance wth statew de
pl anning goals) and Statewide Planning Goal 1 (Citizen
| nvol venent), the argunent presented concerning Goal 1 and
ORS 197.175 wunder this assignnment of error is that "[t]he
procedure by which the [decision] was adopted viol ated [ Goal
1 and] ORS 197.175(2) * * *_ " Petition for Review 32. We
are unable to determ ne how petitioner believes Goal 1 and
ORS 197.175(2) are violated and do not consider these
al |l egations further.10

Thi s subassi gnnent of error is denied.

B. ORS 451.120(2), 451.130, 451.472

ORS 451.120(1) enpowers service districts to adopt
master plans for the devel opnent of service facilities, and
ORS 451.120(2) requires t hat such mast er pl ans be
coordi nated with conprehensive plans of affected cities and
counti es. ORS 451.130 enpowers the board of county
comm ssioners to require conformance to such master plans.
ORS 451.472 enpowers service districts to "construct,
mai ntain and operate [authorized] service facilities * * * "

As far as we can tell, petitioner argues the chall enged

10To the extent these references have some relation to petitioner's
al l egations that the chall enged decision represents a de facto anendnent of
the county conprehensive plan, we consider those allegations bel ow under
the third assignnent of error
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decision is a mster plan wthin the neaning of ORS
451.120(1) and was not properly coordinated with the county
conpr ehensi ve pl an.

Respondents contend the challenged decision is not a
master plan within the neaning of ORS 451.120. Respondent s
further contend there is no dispute that the service
districts may construct, nmaintain and operate water and
sewerage facilities pursuant to ORS 451.472. Accordi ngly,
respondent contends petitioners fail to denonstrate how the
chall enged decision violates ORS 451.120(2), 451.130 or
451.472. We agree with respondent.

Thi s subassi gnnent of error is denied.

C. Goal 11 (Public Facilities and Services)

Most of petitioner's argunents under this subassi gnnent
of error concern policies in the county's acknow edged
conprehensi ve plan adopted to inplenment Goal 11. However
petitioner does include the follow ng argunment under this
assi gnnment of error:

"Goal 11 does not provide as an option the
i nposition of a developnment noratorium which
allows |ocal governnments to avoid inproving and
expanding public facilities."” Petition for Review
29.

Even if the statew de planning goals continue to apply to
service districts located within counties with acknow edged
conprehensive plans, petitioner offers no explanation for
why, under the circunstances presented in this case, the

met hod of allocating water and sewer hookups adopted by the
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districts violates Goal 11. The above argunent suggests
that the nmethod selected is invalid sinply because it is not
specifically authorized by Goal 11. W reject the
suggesti on.

Thi s subassi gnnent of error is denied.

D. ORS 197. 185, Goal 2 (Land Use Pl anni ng)

ORS 197.185(1) requires that special districts take
action with respect to progranms affecting land use "in
accordance with the [statew de planning] goals * * *." Goa
2 requires that the districts' actions with respect to
prograns affecting |land use be consistent with the county
conpr ehensi ve pl an

The county conprehensive plan was acknow edged in 1984.
As noted above, the conprehensive plan and zoning provisions
applicable in the Arch Cape RSA permt sonme of the RSA-SFR
zoned properties to be subdivided into lots of as little as
7,500 square feet. Petitioner argues that before the
di sputed decision was adopted, his property could have been
di vided and devel oped with far nore dwellings than would be
al l owed under the chall enged deci sion.

According to petitioner, it was recognized during the
proceedings that Iled to acknow edgnent of the county
conprehensive plan that the nunmber of Iots potentially
requiring service under the plan and zoning designations
applied to land within the Arch Cape RSA could exceed the

facilities' capacity. Not wi t hst anding that concern, LCDC
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acknowl edged the county conprehensive plan and |and use
regul ati ons based largely on plan Goal 11 policy provisions.
Petitioner contends that plan |anguage envi sions a procedure
where | ots may be subdivided and hookups obtai ned through an
adm ni strative process which does not envision a rigid limt
of one water hookup and one sewer hookup per current tax
| ot. Petitioner contends such a rigid |imt frustrates the
ability of Jland owners to utilize the plan and zoning
provisions that clearly envision and allow their property to
be subdi vi ded and devel oped.

Petitioner argues plan Goal 11 policy provisions under
"Basic Findings,"11 "General Public Facilities Policies,"
"Wat er Supply Systenms Policies” and "Waste Disposal

Policies" are violated by the chall enged deci sion. 12

11The Basic Finding cited by petitioner is as foll ows:

"Wthin RSAs, UGBs and rmunicipalities, a conmmunity water system

is considered a basic service required for devel opnent. In
Rural and Conservation Plan designations, this |level of service
is not required for devel opnent. However, construction of
resi dences or division of |and nust show availability of water
fromsome source." Basic Findings, page 5.

12Those policies cited by petitioner are as follows:

"Clatsop County recognizes the level of public facilities and
services described in the section "Appropriate Levels of Public
Facilities in the County" * * * as that which is reasonable and
appropriate for developnent in different Plan designations in
the County. Devel opment of facilities and services in excess
of those levels and types shall not be approved by the County."
General Public Facilities Policy 1.

"Devel opmrent shall be allowed only if the public facilities
(water, sanitation, schools and fire protection) are capabl e of
supporting increased | oads. The County shall consider prior

Page 13



These policies Iimt water and sewerage facilities to
those appropriate to serve the types of devel opnment
all owabl e under the plan, |imt expansion of water and
sewerage facilities into rural areas, encourage devel opnent

of adequate facilities, and require that devel opment within

o 0o A W N P

RSAs only be allowed if there are adequate services to serve

subdi vision approvals within the facilities service area when
reviewing the capabilities of districts." General Public
Facilities Policy 3.

"Water and sewer districts shall be encouraged to cooperate
with the County in changing district boundaries. Before a
public facility (i.e. water, sewer) extends its service area,
it should denpnstrate the ability to service vacant |ands
currently served by the public facility." Ceneral Public
Facilities Policy 6.

"If a comunity water systemis to be utilized, either [for]
the devel opnent of a subdivision or the building of individual

residences, the County shall confer wth the local water
supplier to insure adequate water is available prior to
i ssuance of plat approvals or building permts." Water Supply

Systens Policy 1.

"Clatsop County shall encourage existing community water supply
systens to be inproved and nmaintained at a | evel sufficient to:

a. provi de adequate fire flow and storage capacity to
nmeet the service area requirenents,

"b. nmeet the anticipated |ong-range maxi mum daily use
and energency needs of the service area, and

c. provi de adequate pressure to ensure the efficient
operation of the water distribution system" Wter
Supply Systems Policy 3.

"Clatsop County considers sewer services only appropriate for

urbani zable |ands and RSAs. The intensity of Iland use
facilitated by provisions of sewer is not appropriate for
Rural areas. Clatsop County nmy pernit the creation or

extension of sewer services outside UGs and RSAs in the event
of a health hazard or water pollution problem identified by
DEQ " Water Disposal Policy 1.
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1 that devel opnent. We cannot see how these policies address
2 the situation the districts were attenpting to address in
3 the chal l enged deci si on.
4 Specifically, none of the cited policies address or
5 limt the districts' ability to allocate avail abl e sewerage
6 and water system capacity in the manner adopted while
7 solutions are sought to alleviate system inadequacies. 13
8 Although petitioner m ght prefer a "first come first served"
9 nethod of allocating remaining capacity, so that persons now
10 wishing to divide and develop their property may continue to
11 do so under existing plan and Iland use regulation

12 restraints, we see nothing in the cited policies that

13 requires the districts to proceed in that manner.

14 Thi s subassi gnnent of error is denied.

15 The second assi gnnent of error is denied.

16 THI RD ASSI GNMENT OF ERROR

17 "The board of conmm ssioners violated ORS 197.610

18 to 197.650 by adopting a de facto plan anmendnent

19 without following the statutorily required post-

20 acknowl edgnent procedures, w thout applying any

21 approval criteria, and w thout a show ng that the

22 decision conmplied with the Statew de Planning

23 Goal s. The decision |acks adequate findings and

24 is not supported by substantial evidence in the

25 whole record - all to the prejudice of the

26 petitioner's substantial rights.”

13Nowhere in the petition for review does petitioner specifically
di spute that the current water and sewerage systens are inadequate or that
the deficiencies identified by the districts are not supported by
substantial evidence in the record.
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Under this assignnment of error, petitioner argues the
chal | enged decision constitutes a de facto anmendnent to the
county's conprehensive pl an.

In an Order on Mbotion to Dism ss issued earlier in this
proceedi ng, we explained that while the districts' action
m ght be inconsistent with the county conprehensive plan,
and for that reason invalid, such inconsistent action would
not ampbunt to a de facto anmendnent of the county

conpr ehensi ve pl an. Price v. Arch Cape Service District,

O LUBA _ (LUBA No. 91-138, Order on Mtion to
Dismss, October 31, 1991), slip op 3. For the reasons
explained in that order, we reject petitioner's allegations
to the contrary.

The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"I'n making the challenged decision, the board of
comm ssi oners, acting as the governing body of the
two service districts, acted beyond the authority
of the districts and violated ORS 197.185 and ORS
Chapter 451 by adopting a resolution which calls
for the initiation of a conprehensive plan
amendment , whi ch actual ly i npl ement ed t he
contenpl ated plan anmendnent, and which inposes a
devel opnent noratorium™

Petitioner argues the board of conmm ssioners, in its
capacity as the governing body of the service districts,
| acks authority to initiate anmendnents to the county
conprehensive plan. We are uncertain whether the districts
are ampng the persons permtted to initiate amendnents to

the county conprehensive plan. However, if they are not, an
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erroneous statenment that they are initiating a conprehensive
pl an amendnent would sinply be w thout effect. W fail to
see how that aspect of the chall enged decision could provide
a basis for reversal or remand of the decision on review in
t hi s proceedi ng.

The fourth assignment of error is denied.

~N~ oo o~ WO N

The districts' decision is affirned.
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