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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

SOUTHWOOD HOVEOWNERS ASSOCI ATI ON, )
and W LLI AM GATES,
Petitioners, LUBA No. 91-167

FI NAL OPI NI ON
AND ORDER

VS.

CITY OF PH LOVATH,

N N N N N N N N N

Respondent .

Appeal from City of Phil omath.

George B. Heilig, Corvallis, filed the petition for
review and argued on behal f of petitioners. Wth himon the
brief was Hill, Huston, Cable, Ferris & Haagensen.

Scott A. Fewel, Corvallis, filed the response brief and
argued on behalf of respondent.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 02/ 28/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a city decision granting tentative
pl an approval for a 41-1ot subdi vision.
FACTS

This 1is the petitioners' second appeal of a city
decision granting approval of Southwood Phase 111. We

remanded a city decision granting tentative plan approval in

Sout hwood Honeowners Assoc. v. City of Philomath, O
LUBA _ (LUBA No. 90-103, June 12, 1991)(Southwood I). On
remand the city council conducted an additional public

heari ng, adopted additional findings, and again granted
tentative plan approval. This appeal followed.
JURI SDI CTI ON AND SCOPE OF REVI EW

As a threshold question, respondent suggests our
jurisdiction and scope of review in this matter my be

limted by fornmer ORS 197.015(10)(b)(B).1? See Sout hwood

Honeowners Assoc. v. City of Philomath, 106 Or App 21, 806

P2d 162 (1991). Former ORS 197.015(10)(b)(B) was repeal ed
by Oregon Laws 1991, chapter 817, section 1, which becane
effective Septenber 29, 1991. The notice of intent to
appeal in this mtter was filed October 10, 1991.

Therefore, our jurisdiction is not governed by former ORS

IPrior to amendnents adopted by the legislature in 1991, ORS
197.015(10)(b)(B) provided this Board's jurisdiction did not include
deci sions granting approval of subdivisions located with an urban growth
boundary, provided the decision was "consistent with | and use standards."
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197.015(10) (b)(B), and our scope of reviewis not limted in

t he manner expl ai ned in Sout hwood Honmeowners Assoc. v. City

of Philomath, 106 O App 21, 806 P2d 162 (1991).  Under

current ORS 197.015(10), it is clear that the challenged
decision is a |land use decision subject to our review under
ORS 197. 835.

FI RST ASSI GNMENT OF ERROR

"The Philomath City Council deprived petitioners
of a fair hearing. The council's failure to
di squalify council nember Hartz for bias deprived
petitioners of a fair and inpartial tribunal."

The decision challenged in this proceedi ng was approved
by a 4 to 3 vote of the city council. Councillor Hartz, one
of the city councillors voting in the mpjority to grant
tentative plan approval, was elected to the city counci
after conpletion of the |ocal proceedings |leading to the
first decision to grant tentative plan approval. During the
| ocal proceedings leading to the first decision granting
tentative plan approval, councillor Hartz testified in favor
of the application. He testified that he believed the
property's soils and topography are appropriate for
residential devel opnent. He further testified that, as a
realtor, he believed there was a housing shortage and a
shortage of available buildable lots in the city. He al so
stated that the street extension proposed by the opponents
woul d cost $30,000 or nore. Petition for Review, Appendix

18.
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Councillor Hartz disclosed his prior testinony during
t he proceedings on remand and declared that he believed he
could render an unbiased decision in this matter. Despite
this disclosure and declaration, petitioners contend
councillor Hartz's participation in the decision denied them
the inpartial tribunal they are entitled to under Fasano v.

Washi ngton Co. Comm, 264 O 574, 507 P2d 23 (1973).

Petitioners contend councillor Hartz's prior involvenent as
a proponent of the subdivision denonstrates he has an
"actual personal bias" as well as a "pecuniary interest in
t he success of the subdivision.” Petition for Review 7-8.
Beyond suggesting that councillor Hartz m ght benefit
as a realtor involved in the future sale of lots in the
subdi vi si on, petitioners do not develop their argunent that
counci | | or Hart z has a pecuniary I nt er est in the
subdi vi sion. Absent a nmore direct or substantial connection
with the proposal, we reject t hat ar gunent as too
specul ative to support a determ nation that councillor Hartz
was influenced in his decision by bias or self interest.?

See 1000 Friends of Oregon v. Wasco Co. Court, 304 O 76,

80-85, 742 P2d 39 (1987).

2As respondent notes, taken to the extreme petitioners suggest, a
realtor effectively would be precluded from serving on a |ocal governnent
pl anni ng com ssi on or governing body. ORS 227.030(4) explicitly provides
that city planning connm ssions may include persons who "engage principally
in the buying, selling or developing of real estate for profit as
i ndividuals or [are] menmbers of * * * any corporation [engaged in such
activities]."
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I n Eastgate Theater v. Bd. of County Commrs, 37 Or App

745, 588 P2d 640 (1978), the Court of Appeals explained that

the "inpartiality" standard inposed on |ocal governnment
quasi - j udi ci al decision nmakers is different from the
inmpartiality required of judges. In pointing out sone of
t he di fferences bet ween j udi ci al and guasi -j udi ci al

proceedi ngs, the Court of Appeals stated an obvious
difference is "the consequences of disqualification are
greater in the latter."” 1d. at 751. While a disqualified
judge can be replaced, a disqualified nmunicipal official

cannot, and disqualification of the latter is therefore a
nore drastic step.3 The Court of Appeals also enphasized

the difference in the nature of the two offi ces.

"k * * A judge is expected to be detached,

i ndependent and nonpolitical. A county
conm ssioner, on the other hand, is expected to be
i ntensely i nvol ved In t he affairs of t he

community. He is elected because of his political
predi sposition, not despite it, and he is expected
to act with awareness of the needs of all elenents
of the county * * *." 1d. at 752.

The record in this case does not establish that
councillor Hartz had either actual personal bias or a
pecuni ary interest, such that he was required to disqualify
hi msel f frominvol vement as a decision maker in this matter.

Councillor Hartz's statenents during the first round of

3The disqualification is even nore drastic where, as appears to be the
case here, the disqualification would |leave the city council unable to
achieve a mpjority vote.
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proceedings in this matter, when he was a private citizen,
are those of a realtor advocating approval of the subject
application in order to provide nore buildable lots within
the city. The statenents do not denonstrate any fornmal
connection wth the proposed subdivision, financial or
ot her wi se. Certainly there is nothing in the statenents
councillor Hartz made during the first round of proceedings
in this matter to contradict his latter declaration that he
could put his prior view aside and judge the proposed
subdi vi sion application on its nerits now that he is a city
councill or.

The statenents made by the county conm ssioner, who the
Court of Appeals determ ned in Eastgate could participate as
a decision maker w thout violating the inpartial tribunal
requi renment of Fasano, suggest a far nore involved and
aggressive role in the prior proceedings than is the case in

this appeal.*? Additionally, the county conm ssioner in

4The prior participation of both county conmi ssioners who disqualified

thensel vesin Eastgate was as a nenber of a public body. Whil e that
distinction could be inportant, we do not believe it provides a basis for a
different result in this case. One of the county conm ssioners who

disqualified hinself in Eastgate explained his decision to do so as
fol |l ows:

"Because | amvitally concerned about some of the basic issues

involved in this plan change, | have deternined that according
to the [Fasano] criteria, | am not qualified to take part in
this hearing. Since | am concerned, it's been a difficult

decision to renove nyself from the active role. To nme, after
removing all the side issues, the basic |land use that best
suits this area is obvious. I am afraid | would becone an
advocate for that use rather than a judicial officer. * * * |
al so adamantly expressed nmy views at the Al oha Cooper Muntain
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Eastgate affirmatively expressed concern about his ability
to consider the matter objectively as a decision maker.
Councillor Hartz expressed no such concerns, and we are
cited nothing in the record that would |lead us to question
the veracity of his statenent that he could decide the
mat t er obj ectively. We conclude councillor Hartz's
declaration that he could participate objectively in this
matter, viewed in context with his earlier statements, is
sufficient to denonstrate that petitioners were afforded the
inmpartial tribunal they are entitled to under Fasano.
The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

"The city's findings regarding granting an
exception to the block Ilength standard are
i nadequate and not supported by substanti al
evi dence. "

Phi | omat h Subdi vi si on Ordi nance (PSSO 7.030(2) provides

as foll ows:

"Si ze. No bl ock shall be less than 600 feet in
length. No block shall be nore than 1,000 feet in
l ength between street corner lines unless the
t opography or the location of adjoining streets
justifies an exception. A Dblock shall have
sufficient width to provide for tw tiers or
building sites unless topography or the |ocation
of adjoining streets justifies an exception.”

The proposed subdivision creates a block with nore than

1, 000 feet between street corner |ines. I n Sout hwood |, we

CPO neeting and those views have not changed so |'d appreciate
you [excusing] me fromthe next item" |d. at 748 n 2.
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1 remanded the city's decision for | ack of findings
2 denmonstrating an exception to the requirenment of PSO
3 7.030(2) is justified. On remand the city adopted findings
4 explaining why it believes an exception is justified.
5 "* * * The city bases its conclusion [that an
6 exception under PSO 7.030(2) is warranted] upon
7 evidence in the record that an extension of 34th
8 Street in conpliance with the 1,000 feet block
9 standard, as suggested by the petitioners, would
10 of necessity intersect with Benton View Drive in a
11 | ocation which would create a traffic hazard due
12 t o:
13 "a) topographic conditions with terrain of 12 1/2
14 to 20% sl opes,
15 "b) multiple i ntersections wi t hin cl ose
16 proximty, and
17 "c) poor sight distance due to vertical curve on
18 Benton View Drive."5> Record 4.6
19 Petitioners do not challenge the above findings or
20 their evidentiary support. Rat her, petitioners contend the
21 city was required to apply PSO Article I X (Exceptions and
22 Variances) and the city adopted no findings addressing the
23 relevant standards in that article.
24 PSO 9. 010 provides for exceptions for subdivisions that
25 are approved as part of a planned unit devel opnent. PSO

SThe city al so explained that an extension of 34th Street to conply with

PSO 7.030(2), in the location requested by petitioners, would result

through street that exceeds adopted city street grade standards.

in a

6The record subnmitted by the city in this appeal includes both the |oca

government record subnmitted in the prior appeal and the |oca

gover nnment

record conpiled on remand. All record citations in this opinion are to the

record conpiled by the city on remand.
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9.010 permts such subdivisions to deviate from subdi vi sion
approval standards that would otherw se apply so that they
may conform to the standards applied to planned unit
devel opnent s. PSO 9.020 authorizes the city to grant
variances to the requirenents of the PSO and PSO 9.030 and
9. 040 establish standards and procedures for such variances.

Respondent contends that these provisions of PSO
Article I X are inapplicable to the challenged tentative
subdi vi si on plan approval, and the city therefore commtted
no error by failing to apply or denonstrate conpliance with
PSO Article IX Respondent first argues the challenged
subdivision is not part of a planned unit devel opnent; and,
t herefore, PSO 9.010 does not apply. Further, PSO 7.030(2)
does not state that a variance is required to approve a
subdi vision creating a block nore than 1000 feet in length
bet ween street corner lines. Therefore, PSO 9.020 to 9.040
do not apply. Respondent points out that PSO 7.030(2)
itself sets out the relevant considerations in allow ng
exceptions to the 1,000 foot block length Iimtation (i.e.
t opography and | ocation of adjoining streets). Respondent
argues the city applied those relevant considerations in its
deci sion and, because petitioners do not challenge those
findings, but rather base their argunents entirely on the
i napplicable requirenents of PSO Article I X, they present no

basis for remand.
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We agree with respondent.”’

The second assi gnnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"The city has erred in interpreting the provisions
of PSO 8.030(3) regarding storm drainage for the
subdi vi sion. The findings erroneously inplenment a

"technical feasibility' test when

t he

evi dence

does not support that the system can succeed.™

PSO 8. 030 provides in relevant part,

as foll ows:

"l nprovenents in Subdivisions or Partitions. The

following inprovenments shall be installed at the

expense of the land divider at
subdi vi sion or partition:

"k X *x * *

"(3) Surface drainage and storm sewer

Grading shall be perforned

facilities shall be provided
to connect the
or storm
partition.

subdi vision or partition and
area drainage to drainage

Design  of drai nage systens
subdivision or partition, as
approved by the city engineer,

t he

and

time of

facilities.

dr ai nage

within the

ways
sewers outside the subdivision or

wi thin t he
reviewed and

shal | take

into account the capacity and grade necessary

to maintain unrestricted fl ow

drai ning through the subdivision or
and to allow extension of the systemto serve
such areas. |If necessary, provision shall be
made for retention storage areas designed and
constructed to standards as provided by the

city engineer.

from areas
partition

W& note the PSO does not include a definition of the term "exception."
However, that term as used in PSO 7.030(2), when read in context with the
bal ance of that section, sinply nmeans that the city need not adhere to the

1000 foot block linmt if there are topographic or
for allowing a block |onger than 1000 feet.

Page 10
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Under PSO 5.010, final subdivision plan approval may not be
given until required inprovenments are conpleted, t he
devel oper enters an agreenent pursuant to PSO 5.020 to
assure conpletion of required inmprovenents, or the required
i nprovenents are conpleted using an assessnent district
pr ocedur e.

I n Southwood | we determ ned the city inproperly failed

to determine whether required drainage facilities are

feasible. W explained as foll ows:

"[T]he city's findings nerely inpose a requirenment
for detailed studies and defer the issue of
adequacy of storm drainage facilities to be worked
out between the city's engineer and the applicant.
As we have previously explained, the city nmay
properly defer resolution of the technical
details, but it may not defer the decision of
whet her the manner in which the tentative plan
proposes to discharge storm water 1is feasible.
Again, we do not nean to suggest that a conplete
hydr ol ogi ¢ anal ysis and storm wat er di scharge pl an
necessarily is needed to respond to the issues
petitioners raise and to nmake the required

findi ngs. All that is required are findings
expl ai ning that the drainage plan proposed by the
applicant is feasible, i.e. that it wll be

sufficient to conply with the requirenments of PSO
§ 8.030(3), and that such findings be supported by
substantial evidence." Sout hwood I, supra, slip
op at 19.

At the evidentiary hearings conducted on remand, the

8The onmitted subsections of PSO 8.030 inpose requirements concerning
wat er supply systenms, sanitary sewer systens, streets, sidewal ks, bicycle
routes, street nane signs and other inprovenents.

Page 11



o N oo o B~ w N P

11
12
13
14
15
16
17
18
19
20

21
22
23
24
25
26
27
28
29
30

city received evidence from the applicant's expert and the
petitioners' expert concerning the adequacy of the proposed
storm drai nage facilities. The applicant's expert stated he
had studied the drainage pipe capacities wthin the
subdi vi si on and anal yzed expected storm water di scharges and
concluded the applicant's drainage plan is sufficient to
conply with PSO 8.030(3). The city nmanager's report to the

city council explains as foll ows:

"M. Matin, the applicant's engineer, reviewed the
engi neeri ng requirements for t he pr oposed
devel opnent and concluded that the existing storm
sewers could acconmmodate the runoff from the

project. M. Mitin also concluded it was feasible

to install storm sewers within the project which
woul d connect with the existing |ines. M. Matin
reconmended that the outlet drainage ditch be
inproved to accommopdate the design storm The

i nprovenent would Ilikely require expanding the
capacity by cleaning and wdening the ditch."
Record 73.

In the decision challenged in this appeal, the city

counci|l adopted findings in which it acknow edged criticisns
of the applicant's expert's analysis, but found the
applicant's expert adequately responded to the proposal.
The <city found that all of the experts, including the
petitioners' expert, agreed that an adequate storm water
collection system was technically feasible. The city
council then concluded that the evidence submtted was
sufficient to support a finding that adequate surface

drainage and storm water facilities for the proposed

Page 12



subdi vi sion in conpliance with PSO 8.030(3) are feasible.?
Petitioners argue the city's decision is based on a

finding of "technical feasibility.” Petition for Review 13.

A W N R

Petitioners contend that a technical feasibility standard is

9The city council also inposed the follow ng conditions:
"a) The applicant shall inprove that portion of the outfall
drai nage from the Southwood 2nd Addition through the
design and construction of a storm sewer wthin a
dr ai nage easenment obtained by the City of Philomath in
Oct ober. The storm sewer shall direct stormwvater east to
Bel | fountai n Road. Engi neering Plans and hydrologic
calculations shall be submitted to both the City Public
Wrks Director and the County Engineer for review and
approval. Al construction shall occur under the review
authority of the City Public Wrks Director.

"b) The applicant shall design and install an adequate
stormvater collection system within all areas of the
proposed subdivision, including the required half-street
i mprovenents to Benton View Drive and Munt Union Drive.
The stormwater collection system shall be designed to
control runoff to the degree that no upgrading of storm
sewers will be required wthin the Southwood 2nd
Addi ti on. The City Public Wrks Director shall be
responsible for the review and approval of plans,
speci fications, calculations and construction.

"c) The applicant shall design and construct a drainage ditch
west of Bellfountain Road within the road right-of-way
with sufficient capacity to accommdate all stormater
runoff from the basin which it will serve. The County
Engi neer shall be responsible for the review and approval
of plans, specifications, calculations and construction.

"d) The applicant shall conduct necessary hydrol ogi c anal ysis
to determine the capacity of culverts under Southwood
Drive at Bellfountain Road and under Bellfountain Road at

Chapel Drive to accommbdate projected storm fl ows. The
County Engi neer shall review the analysis and detern ne
if the structures are adequate. In the event that the

culverts are undersized, the applicant shall develop and
i mpl enent an engineering alternative selected by the
County Engineer to provide for wunrestricted flow of
stormvater." Record 9-10.

Page 13
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not consistent with the requirenment set out in Meyer v. City

of Portland, 67 Or App 274, 280 n 3, 678 P2d 741, rev den

297 Or 82 (1984) and Southwood | that the storm water
collection system nust be "possible, likely and reasonably
certain to succeed.” Petitioners contend the city erred by

failing to require a nore detailed hydrol ogic analysis and
storm water discharge plan prior to tentative plan approval
in order to denonstrate that needed storm water facilities
are econom cal ly feasible.

If we understand petitioners' argunent correctly, they
contend that if one is willing spend a sufficient anount of
money, anything 1is technically feasible and the city
therefore erred 1in inposing a technical feasibility
st andar d. We agree that a |local governnent nmay not be
oblivious to costs in satisfying its obligation to find that
required inprovenents are feasible. However, neither nust
the city do an economic feasibility analysis in adopting the
required findings of feasibility.10

There remain questions about the nature of the
i nprovenents that may ultimately be required to adequately
collect and discharge storm water from the proposed
subdi vi si on. The applicant's expert, the city staff and

petitioners' expert all identified potential pr obl ens.

10| ndeed the city is not really in any position to determ ne what
portion of the lot prices may be dedicated to paying the cost of on-site
and off-site inmprovenents or how high the lots could be priced wthout
rendering the project econonmically infeasible.
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However, all the experts agreed solutions were technically

feasible. As we explained in Southwood 1I:

"Adm ttedly, an approach that permts a city to
denonstrate conpliance with an approval standard
by (1) finding it is feasible to neet that
standard, and (2) deferring the actual adoption of
technical solutions to neet the standard to a
|ater stage wth no opportunity for public
participation, presents some difficulties for all
parties. The lack of a requirenment for a conplete
technical solution at the tentative plan approval

stage wll likely not satisfy opponents who
believe a satisfactory technical solution is not
possi bl e. On the other hand, the applicant
frequently will be motivated to keep costs as | ow
as possible until tentative plan approval is
assured, and may not want to incur the costs of
providing additional information where questions
are rai sed concer ni ng particul ar approval
standards or site conditions. The city's

obligation is to require sufficient information at
the tentative plan approval stage to nake the
initial determ nation of feasibility. As long as
the determnation of feasibility is adequately
expl ai ned and supported by substantial evidence
i.e. evidence a reasonable person would accept as
adequate to support the decision, the city my
properly defer final engineering review to its
staff." Sout hwood I, supra, slip op at 16.

We conclude the city's findings adequately respond to the

requi renent stated in Southwood | that the city find the

proposed storm drainage facilities are feasible, and that
t hose findings be supported by substantial evidence.

Fi nal |y, petitioners contend the <city failed to
coordinate its decision in this matter with Benton County
and the City of Corvallis, as required by ORS 92.044(1)(c),
and that the city has not yet obtained easenents from the

county that will be required to discharge water into county
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owned rights of way.

Respondent argues petitioners never raised any issue
bel ow concerning conpliance with coordination obligations
under ORS 92.044(1)(c) and may not do so for the first tine
at LUBA. Respondent also contends there is no indication in
the record that any difficulties will be encountered in
obtaining required easenents and that there is no
requi renent that all necessary easenents be obtained prior
to tentative plan approval.

Petitioners identify no place in the record where they
rai sed the coordination issue. We therefore conclude they
may not raise the issue for the first tinme in this appeal
ORS 197.763(1); ORS 197.835(2).11 We also agree with the
city that it need not require that the applicant possess at
the tinme of tentative plan approval every easenent that my
be required in connection with the proposed storm drainage
facilities.

The third assignnment of error is denied.

110RS 197.763(1) provides as follows:

"An issue which may be the basis for an appeal to [LUBA] shal
be raised not later than the close of the record at or
following the final evidentiary hearing on the proposal before
the 1local governnent. Such issues shall be raised wth
sufficient specificity so as to afford the governing body,
pl anni ng conmi ssi on, hearings body or hearings officer, and the
parti es an adequate opportunity to respond to each issue."

ORS 197.835(2) limts our scope of review to issues raised in accordance
with ORS 197.763, provided the local governnment follows the procedures set
out in ORS 197.763.

Page 16



|

o O WwWN

© 00 ~

10
11

12
13

14
15
16

17
18
19
20
21
22
23
24
25
26
27
28
29
30

FOURTH ASSI GNMENT OF ERROR

"The city council erred in concluding that it is
"feasible" for lot grading standards to be net, as
set out in 8 7.050 of the Philomth Subdivision
Or di nance. "

PSO 7. 050 provides as follows:

"Lot Grading. Lot grading shall conform to the
following standards unless physical conditions
denonstrate the propriety of other standards:

"(1) Cut slopes shall not be steeper than one foot
vertically to two feet horizontally.

"(2) Fill sl opes shall not exceed two feet
hori zontally to one foot vertically.

"(3) The <character of soil for fill and the
characteristics of lots made usable by fill
shall be suitable for the purpose intended."”

I n Sout hwood I, we concluded the city failed to adopt

findings denonstrating conpliance with PSO 7.050. Bef ore
turning to the city's findings and the evidentiary support
for those findings, we note that there are essentially two
ways the city may properly find conpliance with PSO 7.050
Under the first option, the city my find that it is
feasible to conply with the cut and fill slope limtations
set out in PSO 7.050(1) and (2). Under the second option,
the city may find that while devel opnment of the proposed
subdi vision may not conply with those slope limtations in
all instances, the "physical conditions denonstrate the
propriety of [applying] other standards.” This option gives
the city significant flexibility to deviate from the

standards of PSO 7.050(1) and (2), and inpose different
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standards, where it determnes it is appropriate to do so.

On remand the city adopted the follow ng findings:

"* * * The council * * * finds that the record
shows that natural |ot grades conform to the 2:1
grade standard and that a Conditions [sic] of
Approval inposed as a part of this Oder wll
require that the 2:1 cut and fill slopes standards
be maintained in conjunction with the construction
of individual residences on each of the proposed
| ots. The City Council further finds that soils
utilized for fill in conjunction with required
road inprovenents wll be suitable for this
purpose in accordance wth standard engineering
specifications applied as a part of the review of
detai |l ed engi neering plans. * * *" Record 13.

The city included a condition of approval requiring that

"[c]ut and fill of lots in conjunction with the construction
of residences shall conform to the 2:1 sl|lope standards
contained in [PSQ 7.050 * * *. " Record 14.

We understand the above findings and the quoted
condition to follow the first of the options discussed above
for denonstrating conpliance with PSO 7.050(1) and (2), i.e.
that it is feasible to construct dwellings and related
i mprovenments on the lots within the proposed subdivision in
conformance with the 2:1 cut and fill slope requirenents.

Petitioners' challenge is Ilimted to the city's
findings <concerning the feasibility of developing the
proposed lots in conformance with the slope |limtations of

PSO 7.050(1) and (2). Petitioners contend there is not
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substanti al evidence to support the above findings. 12

The evidence cited by respondent in support of the
above findings is inconclusive, but suggests that the 2:1
slope limtation will not be met in some instances. The
applicants' expert testified that there was a "[p]roblem
with some of the individual Ilots,” but suggested that
exceeding the slope limtations would not present problens
t hat could not be solved. Record 28. Respondent also cites
di scussion suggesting that <certain unidentified height
limtations mght have sone bearing on the ability of
certain devel opnment to conply with the slope limtations of
PSO 7.050(1) and (2). Record 38. Additionally, at one
point in the discussion, there appears to be confusion
concerni ng whether use of retaining walls would violate the
2:1 slope Iimtation and, if so, whether deviating from the
standard in that manner would be proper in view of the
physi cal conditions of the property. Respondent also cites
the follow ng statenment by the applicant’'s expert:

"Af ter a thorough review of [the] exi sting
topographic map it appears that the tentative
pl an, as submitted and approved, does conply with

the standards specified in PSO 7.050. The
[ sl opes] of existing [lots are] not steeper than
1V : 2H, however, in the cases where slope is

steeper than specified standard, wuse of proper
sl ope protection neasures is recommended to insure
conpliance with PSO 7.050 (1) through (3). * * **

12petitioners also repeat their argument that the city inproperly
i mposed a technical feasibility standard. W rejected that argunent under
the third assignnent of error, and reject it here for the sane reasons.
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Record 78.

The above evidence in the record fairly suggests that
whil e devel opnent of certain lots within the subdivision
will not comply with the 2:1 slope requirenents of PSO
7.050(1) and (2), there are acceptable nethods of protecting
t hese steeper slopes. |In other words, the evidence tends to
support findings following the second of the two options
identified above. However, as we explain above, the city
found that the 2:1 slope requirenents could be achi eved, and
i nposed a specific condition requiring conpliance with the
2:1 slope requirenents of PSO 7.050(1) ad (2). The evidence
in the record cited by respondent does not support that
finding.

On remand, the city nust include evidence in the record
that the 2:1 slope requirenents can be net. Alternatively,
the city may find that although the 2:1 slopes cannot be net
in all instances, it 1is proper to inpose a different
standard in such circunstances. If this latter approach is
taken, the city nust include at |east a brief explanation of
why it believes it is proper to inpose different slope
st andards based on the "physical conditions."13

The fourth assignnment of error is sustained.

13We enphasize that this need not be a needlessly detailed or conplex
endeavor. All that is required is a brief explanation of why the standards
ot herwi se required by PSO 7.050(1) and (2) may properly be waived for areas
of the subdivision where they cannot be net, and sone attenpt to identify
the standards that will be applied in place of the 2:1 slope standard.

Page 20



1

2
3
4
5
6
7

8

9
10
11
12
13
14
15

16
17
18
19
20

21
22
23
24
25

26
27
28
29
30
31
32
33

FI FTH ASSI GNMENT OF ERROR

"The <city <council's findings regarding school
facilities do not conply with the requirenments of
General Policy 5 and General Policy 1 of the
Public Facilities and Services Section of the
[ Phil omat h Conprehensive Pl an]."

SI XTH ASSI GNVENT OF ERROR

"School bus service is an 'urban service' as used
in General Policy 5 of the Public Facilities and
Services Section of the Philomath Conprehensive
Pl an. Urban services nmust be provided to a
subdivision prior to or during its devel opnment.
There is no substantial evidence in the record to
support the city's findings wth respect to
redefining bus service for this devel opnent."”

This Board remanded the city's first decision in this
matter, in part, based on the city's failure to denonstrate
conpliance with General Policy 5 of the Public Facilities
and Services Section of the Philomath Conprehensive Plan
(Policy 5), which provides as foll ows:

"Prior to or concurrent with the devel opnent of
subdi vi sions or planned unit developnents wthin
the Urban G owh Boundary, provision for urban

services shall be provided to the devel opnment
site.”
In Southwood | we could not determine from the city's

decision and findings whether the challenged decision
conplied with Policy 5 wth regard to schools and schoo
bus service.

Following our decision in Southwod I, the city

reopened the record and accepted additional testinony from
t he superintendent of schools. The superintendent estimted

the nunber of <children who would likely reside in the
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subject subdivision and how those <children could be
accommpdated by the school district.14 The superintendent
al so pointed out that the school district had made a budget
decision to elimnate bus service in the area of the
proposed subdivision, so the challenged subdivision would
have no inpact on bus service.

Based on the superintendents' testinony, the city found
schools would be provided in accordance with Policy 5 and
that bus service was not within the urban services that nust
be provided under Policy 5.

Petitioners argue the city's findings are inadequate to
show t he needed school facilities will be provided prior to

or concurrently with the subdivision, as required by Policy

5. Petitioners argue the plan includes schools as an "urban
service," and that school bus service is an essential part
of a school system Petitioners also argue the city cannot
avoid its obligation to provide school bus service by
defining that obligation away.

School facilities serving the area in which the
proposed subdivision is | ocated al ready exist, and therefore
are provided prior to approval of the subdivision. The
school superintendent stated that as the expected nunber of

additional children fromthe proposed subdivision enters the

14The options identified by the superintendent for accommpdating
additional students from the proposed subdivision included a bond neasure
to allow construction of additional classroons, increased class sizes,
addi ng nodul ar units and operating split shifts.
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school system the existing schools will accommovpdate those
children by expanding the school facilities or, if bond
measures necessary to expand the physical plant fail, by
addi ng nodul ar units, expanding class size or having split
sessi ons. There is no evidence that the school children
from the proposed subdivision cannot be accommdated in the
ways stated by the superintendent. We conclude that this is
substantial evidence supporting the city's finding that
school facilities can be provided "[p]rior to or concurrent
with the the [proposed subdivision]."

W also see no reason to question the city's
determ nati on that school bus service is not anong the urban
services subject to Policy 5. Petitioners point to no plan
provision identifying school bus service as an "urban
service." Respondent points out that school bus service is
provided as part of school services by some districts, but
in other districts such service is not provided at all or is
provided on a fee for service basis. We believe drawing a
di stinction between school buildings, curricula, books and
teachers on the one hand and school bus service on the other

is legitimate. Although we see no reason why the city could

not interpret school services as including school bus
service, we do not believe it nust do so. The city's

construction of the scope of school services is within the
range of reasonable and correct constructions of "school

services" and, therefore, wthin the city's interpretive
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1 discretion. Van Mere v. City of Tualatin, 16 Or LUBA 671,
2 679 (1988).

3 The fifth and sixth assignnents of error are deni ed.

4 The city's decision is remanded. 15

15petitioners' Mtion for Directed Order of Reversal is denied without
coment .
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