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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

CLARENCE SI MMONS, RAYMOND WERNER, )
SHARON V. CATES, and JI M ROTH, )
)
Petitioners, )
)
VS. )
) LUBA No. 91-184
MARI ON COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
APOSTOLI C CHRI STI AN CHURCH, )
)
| nt er venor - Respondent . )

Appeal from Marion County.

WIlliam G Paulus, Salem filed the petition for review
and argued on behalf of petitioners. Wth himon the brief
was Garrett, Seideman, Hemann, Robertson, Paul us, Jennings &
Const ock.

Jane Ellen Stonecipher, Salem filed a response brief
and argued on behal f of respondent.

James L. Murch, Salem filed a response brief and
argued on behalf of intervenor-respondent. Wth him on the
brief was Sherman, Bryan, Sherman & Mirch.

SHERTON, Referee; KELLINGTON, Referee, participated in
t he deci si on.

REMANDED 02/ 28/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a Mari on County Boar d of
Conm ssi oners order approving a lot I|ine adjustnent and
conditional use permt for a church in an exclusive farm use
zone.
MOTI ON TO | NTERVENE

Apostolic Christian Church noves to intervene in this
proceedi ng on the side of respondent. There is no objection
to the nmotion, and it is all owed.
FACTS

The subject property is designated Primary Agriculture
on the Marion County Conprehensive Plan (plan) map and is
zoned Exclusive Farm Use (EFU). The subject property
consists of two adjoining parcels, 4.0 and 34.5 acres in
Si ze. The parcels are undevel oped and in farm use. They
are |ocated at the northeast corner of Silverton Road
(H ghway 213) and Howell Prarie Road. Land to the east,
north and west is zoned EFU and is in comercial farm use.
To the south are several comercial wuses on |and zoned
Commercial General (CG or Comercial Retail (CR), and a
public school on I and zoned EFU. This devel oped area to the
south is referred to in the plan as the Central Howell
"rural service center." Plan p. 42.

The Apostolic Christian Church (ACC) was established in

the late 1800's, and has approxi mately 150-160 nenbers. |Its
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facilities are currently located in the City of Silverton
On May 15, 1991, the ACC filed applications with the county
for a lot line adjustnent to create parcels 5.0 acres and
33.5 acres in size and for a conditional use permt to place
a church on the 5.0 acre parcel. The church facility is
proposed to include a sanctuary, Sunday school roons, a
fellowship and dining hall, and a parking area.

After a public hearing, the county hearings officer
i ssued an order approving ACC s applications. Petitioner
Wer ner appeal ed the hearings officer's decision to the board
of conmm ssi oners. On COctober 15, 1991, the board of
conm ssioners issued the challenged order affirmng the
heari ngs officer's decision and approving the applications.

FI RST ASSI GNMENT OF ERROR

"The [county] erred in finding that the use was
conpatible with farm uses and was consistent wth
ORS 215. 243."

Marion County Zoning Ordinance (MCZO 136. 030( 0)
provi des churches are a conditional use in the EFU zone, and
must satisfy the criteria established by MCZO 136.040(d).
MCZO 136.040(d)(1) requires that a conditional wuse "is
conpatible with farm or forest uses and is consistent with
ORS 215. 243."

A. Conpatibility with Farm Uses

Petitioners argue the conprehensive plan establishes
that the intent of allowing churches as conditional uses in

the EFU zone is to serve "farmresidents of the 'local rural

Page 3



O 00 ~NO O B w N =

area' -- not all rural residents no matter where they live."
Petition for Review 6. Petitioners cite the follow ng
di scussion in the plan concerning the Primary Agriculture

and Rural Service Center designations:?!

"* x * Additional wuses which should be allowed
[under the Primary Agriculture designation] are

* * *  needed rural community facilities and
servi ces. Community facilities may include
school s, chur ches, par ks, nonprofit community

organi zations and other equivalent public and
private uses which are necessary to serve the
residents of the local rural area.” (Enphasi s
added.) Plan p. 19.

Rk These [rural service] centers should
remain substantially as they are, small in size
and rural in character, with no demands for urban
servi ces. They should continue to provide the

basic convenience and service needs of the
nei ghboring area with mninml adverse inpact on
surroundi ng farm ng or forestry activities.
* * *"  (Enphasis added.) Plan p. 42.

Petitioners further contend the Central Howell rural service
center has a distinct "local rural area" which is delineated
by the boundaries of its school district. Petitioners argue
the proposed church would inpermssibly serve not only
menbers who live in this "local rural area,"” but also
menbers who live in other rural areas, rural service centers
and cities.

Respondent and I nt ervenor -respondent (respondents)

lpetitioners also cite discussion in the plan concerning areas
desi gnated for nonfarm uses through exceptions to Statew de Planning Goal 3
(Agricultural Lands) and designated "Rural Conmunities." However, as such
areas are not involved in this case, we fail to see how these plan
provi sions are rel evant.
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argue that the conpatibility between the proposed church and
farm uses required by MCZO 136.040(d)(1) is that "the uses

be capable of co-existing harnoniously. LaPi ne Pum ce Co.

v. Deschutes County, 13 O LUBA 242, 248, aff'd 75 O App

691, rev den 300 O 704 (1986)." Respondents' Brief 4.
Respondent s poi nt to the followng county findings

addressing this requirenent:

"* * *  The Marion County Conprehensive Plan
recogni zes churches serving rural resi dents,
| ocated in rural communities or service centers,
as generally conpatible with farm uses. In this
case, the church has a rural congregation and the
proposed location is a rural service center. The
proposed location is adjacent to commerci al
activities for rural residents. Under these
circunstances, the church will be conpatible wth
farmuse."” Record 17.

Respondents argue petitioners do not specifically challenge
t he adequacy of or evidentiary support for these findings,
but rather erroneously contend the plan establishes as a
matter of law that the proposed church cannot be conpatible
with farm uses if its congregation is not limted to farm
residents living within the Central Howell school district.
The only argunment articulated by petitioners under this
subassi gnment of error is that the county conprehensive plan
does not allow a church |located on the subject Primary
Agriculture designated property to serve nenbers other than
farmers in the immediate "neighboring area" consisting of

the Central Howell school district. Petitioners further
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argue that because the proposed church would do so,2 it is
not conpatible with farm uses. However, petitioners do not
base their argunent on the plan Agricultural Lands or Rura
Devel opment goals, policies, or objectives, but rather on
narrative di scussi on descri bi ng t he pl an's Primary
Agriculture and Rural Service Center designations.

In a section entitled "Using the Plan," the plan states

as foll ows:

"[T]he Plan <contains intent statements in a
narrative form These statenents explain the
basis and intent for the County's position on each
subject in the plan and have significance in
clarifying and settling County policy.

"Goals, policies, objectives and standards are
i npl emented when the County reviews individual
| and use actions. To determ ne whether a specific
| and use proposal is appropriate, a decision nust
be made [on] the applicability of each goal

policy or standard. These evaluations form the
conparative justification for approving or denying
| and use proposals.” Plan p. 6.

It is clear fromthe above quoted plan provisions that
the provisions cited by petitioners are not approval
standards for the subject application. Additionally, the
only provision cited by petitioner which specifically refers
to churches in Primary Agriculture designated areas states
sinply that such churches "serve the residents of the |ocal

rural area.” Plan p. 19. This statenent provides no basis

2The parties do not dispute the record shows that approximtely 80% of
ACC s menbers are rural residents, but that npst of these rural nenbers do
not reside in the inmediate vicinity of Central Howell. Record 133.
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for concluding that the "local rural area" served by such a
church nmust be |limted to the area of the local school
district, or that such a church cannot serve persons other
than farmers who reside in the "local rural area."” Finally,
we see no obligatory connection between these plan
statenments and the requirenment of MCZO 136.040(d) (1) that
this particular church be "conpatible" with farm uses.

Petitioners' argunents provide no basis for concluding
the county erred in determning that the proposed church is
conpatible with farm uses.

Thi s subassi gnnent of error is denied.

B. ORS 215. 243

Under this subassi gnnment of error, petitioners
challenge the county's determnation that the proposed
church is consistent with ORS 215. 243. Petitioners' entire
argument consists of the foll ow ng statenent:

"This proposed wuse has no relationship to
preservation of the famly farm it will encourage
future developnent in the area and it is contrary
to the principles set forth in ORS 215.243."
Petition for Review 7.

Petitioners' argunent does no nore than express their
di sagreenent with the county's conclusion and assert that
the county's determnation is contrary to ORS 215.243.
Petitioners do not explain why they believe the county's
decision is inconsistent wth ORS 215.243. It i's
petitioners' responsibility to provide a basis upon which we

m ght grant relief. Deschut es Devel opnent v. Deschutes
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County, 5 Or LUBA 218, 220 (1982). Petitioners have failed
to do so.
Thi s subassi gnnent of error is denied.

The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

"The [county] erred in finding that the addition
of a church to this rural service center will not
materially alter the stability of the overall |and
use pattern of the area.”

MCZO 136.040(d)(3) requires that a conditional use "not
materially alter the stability of the overall ||and use
pattern of the area."

We understand petitioners to challenge the evidentiary
support for the county's determnation that the proposed
church conplies with MZO 136.040(d)(3). Petitioners
contend the "construction of a 15,000 square foot building
* * * designed for 250-300 nenbers with parking for 90
automobil es materially changes the character of the |and use
patterns in the Central Howell Rural Service Center."
Petition for Review 7. Petitioners also argue there is
nothing to prevent the proposed facility from being fully
occupi ed seven days a week, all year round.

Respondents argue the record shows that the property on
whi ch the proposed church will be located is within a rura
service center, and adjacent to existing commercial and
public wuses, including a fruit and vegetable stand, farm

equi pnent outlet, co-op, store and school. Respondent s
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further argue the record shows that the proposed church wl
not require the expansion of urban services, and wll neet
only on Sunday and on Wednesday evenings. Respondent s
contend there is no conflicting evidence in the record and
argue that the evidence in the record constitutes
substantial evidence supporting the county's deci sion.

We are authorized to reverse or remand the county's
decision if it is "not supported by substantial evidence in
the whole record.” ORS 197.835(7)(a)(C). Subst anti al
evidence is evidence a reasonable person would rely on in

reaching a decision. City of Portland v. Bureau of Labor

and Ind., 298 Or 104, 119, 690 P2d 475 (1984); Bay v. State

Board of Education, 233 Or 601, 605, 378 P2d 558 (1974); Van

Gordon v. Oregon State Board of Dental Exam ners, 63 O App

561, 567, 666 P2d 276 (1983); Braidwod v. City of Portland,

24 Or App 477, 480, 546 P2d 777 (1976).

We have reviewed the evidence in the record cited by
the parties concerning this issue. Record 50, 59, 70,
73-76, 115, 122-25. That evidence shows the proposed church
will be located on a 5.0 acre parcel within a designated
rural service center, adj acent to several exi sting
commercial and public uses, and wll not require urban
servi ces. The evidence also shows the proposed use and
subject rural service center are otherw se surrounded by
|arge parcels in comercial farm use. We conclude the

evidence in the record is evidence upon which a reasonable
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person would rely to determ ne the proposed use wll not
materially alter the stability of the overall ||and use
pattern in this area.

The second assi gnnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"The [county] erred in finding that the proposed
use conplies with the purposes and intent of the
agricul tural policies [of] the Marion County
Conpr ehensi ve Plan."

MCZO 136.040(d)(6) requires that the proposed use

"conplies with the purpose of the agricultural policies in

t he Marion County Conmprehensive Plan." (Enphasis added.)

Petitioners state "[s]pecific provi sions  of t he
conprehensive plan relating to this subject are found at [13
cited pages of the plan]."” Petition for Review 8.
Petitioners also incorporate by reference the argunents set
out wunder the first and second assignnents of error.
Petitioners go on to argue, as they did under the first
assignnment of error, that nost of the nmenbers of the
proposed church |ive outside the "neighboring area" and are
not residents of the Central Howell "local rural area,”
citing pages 19 and 42 of the plan.

As we explained under the first assignnment of error,
the narrative discussion at pages 19 and 42 of the plan does
not establish approval standards for a decision on an
i ndi vidual conditional wuse permt application. Furt her,

al though petitioners' citations to the plan include plan
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pp. 25-26, which pages contain Agricultural Lands policies
1-10, petitioners offer no explanation of why the proposed
use is not consistent with these agricultural policies.
Petitioners therefore provide no basis for concluding the
county failed to conply with MCZO 136. 040(d) (6).

The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"The [county] erred in finding that there was a
denonstrated need for area residents and the
general public which outweighs the need for, or
benefits of, the [farn use."”

MCZO 136. 030(0) provides that churches in the EFU zone
must satisfy either MCZO 136.040(c) or (e). The chal | enged
deci sion determ nes the pr oposed use conplies wth
MCZO 136.040(e).3 MCZO 136.040(e) contains three standards
which nust be satisfied by a proposed use. In this
assignnent of error, petitioners challenge the county's
determ nation of conpliance with MCZO 136.040(e) (1), which

establishes the followi ng requirenent:

"There is a denonstrated need that the use wll
satisfy for area residents or the general public
whi ch outwei ghs the need for, or benefits of, the
exi sting or potential farmor forest use.;"

Petitioners contend the ~county's determ nation of
conpliance with MZO 136.040(e)(1) is not supported by

substantial evidence in the record. Petitioners again argue

3The chall enged decision also finds the proposed use does not satisfy
MCZO 136.040(c), because the subject property is generally suitable for
farm ng.
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the fact that nenbers of the ACC congregation live in rura
areas does not make it a rural church. Petitioners contend
the record shows that the school district, the owners of the
comercial uses in the Central Howell rural service center
and nei ghboring farm owners object to the proposed use.
Petitioners also argue that evidence in the record that
there are churches in other county rural service centers is
irrelevant to whether there is a need for this particular
church.

Respondents argue the record shows that the current ACC
structure is too small and cannot be expanded to neet the
congregation's needs. Respondents further argue that the
subject site is centrally located to serve the needs of the
predom nantly rural ACC congregation.

Evi dence that a reasonable person would rely on in
determ ning conpliance with MCZO 136.040(e)(1l) is evidence
that (1) identifies a need by area residents or the general
public for the proposed use, (2) establishes the benefits of
the existing or potential farm or forest use of the subject
property, and (3) leads to a conclusion that the identified
need outwei ghs the identified benefits.

We have reviewed the evidence cited by the parties.
Record 7-13, 27-28, 30, 41-46, 66, 71-78, 92-95, 115-18,
122-25, 133. Wth regard to a "need that the [proposed] use
wll satisfy for area residents or the general public," we

agree with respondents that the record shows the grow ng ACC
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congregation has a need for a larger church facility which
cannot be satisfied by expanding its existing facility, and
that nost of the ACC congregation nmenbers reside in rura
areas surrounding Central Howell.4 Record 115-18, 122-25,
133. Wth regard to the existing or potential benefits of
farm use of the subject 5.0 acre parcel, the record shows
the parcel is conposed of predomnantly SCS Class Il soil
and can be used for comercial farmuse in conjunction with
the adjoining 33.5 acre parcel. Record 76-77. Many persons
testifying in opposition to the proposed church describe the
subject site as "prime farm |l and." Record 7-8, 27, 43-44,
46, 66, 72.

Thus, there is evidence both that there is a need by
area residents for the proposed use and that the subject 5.0
acre site has a great deal of potential for farm use.
MCZO 136.040(e) (1) requires the county to weigh the need for
t he church against the benefit provided by the farm use, a
necessarily subjective determ nation.

We have previously held that where different reasonable
conclusions can be reached based on the evidence in the
record, the choice between such different reasonable
concl usions belongs to the | ocal governnent decision maker.

Wssusik v. Yamill County, O LUBA _ (LUBA No.

4We do not agree with petitioners' apparent belief that the term "area
residents," as used in MCZO 136.040(e)(1), is limted to the residents of
the Central Howell rural service center itself.
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90- 050, Novenber 13, 1990), slip op 13; Garre v. C(Clackanmas

County, 18 Or LUBA 877, 881, aff'd, 102 O App 123 (1990);
Stefan v. Yanmhill County, 18 O LUBA 820, 838 (1990).

Therefore, because we find the county's conclusion, that the
need for the proposed church outweighs the benefits of the
subject site for farm use, is reasonable based on the
evidence in the record, the county's decision is supported
by substantial evidence.

The fourth assignment of error is denied.

FI FTH ASSI GNMENT OF ERROR

"The [county] erred in finding there was no other
feasible location for the proposed church which
woul d satisfy MCZO 136.040(c)."

MCZO 136.040(e)(2) requires that "[t]here is no other
feasible location for the proposed use that would satisfy
[MCZQ 136.040(c)[.1" As mentioned supra, MCZO 136.040(c)
requires that the proposed use be "situated on |and
generally unsuitable for farm use.”

We understand petitioners to challenge the evidentiary
support for the county's determ nation that there is no
feasible alternative location for the proposed church that
satisfies MCZO 136.040(c). Petitioners contend the map and
list of alternative sites submtted to the county by ACC
inproperly rules out alternative sites because of ACC s
"personal preferences.” Petitioners contend the ACC study

indicates "there are feasible (although not ideal) sites in
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or outside of the Silverton area * * * "5 Petition for
Revi ew 12.

In the proceedi ngs below, ACC submtted to the county a
study of 55 potential church locations in the area north,
west and south of Silverton. Record 126-30. Each

alternative location is indicated on the map and separately

listed in the study under the category "Not For Sale," "Sold
Recently," "For Sale, But Not Acceptable” or "Acceptable
Property." The listing for each location in the "For Sale,
But Not Accept abl e" category is acconpanied by an
expl anation of why ACC considers the location "not
acceptable.” The only "Acceptable Property” listed in the

study is the subject site. Record 130.

All parties cite the ACC alternative |ocations study
(Record 126-30) as the only evidence in the record rel evant
to the challenged county determ nation of conpliance wth
MCZO 136. 040(e) (2). Petitioners do not argue that feasible
alternative |locations for the proposed use were omtted from
the ACC study. Rat her, petitioners argue that | ocations

identified as being availables in the ACC study are

5In addition, petitioners argue that one particular site listed as "not
acceptable" was inproperly found to be such, but petitioners' argument is
based on evidence which is not in the record. Wth exceptions not rel evant
here, our review is limted to the evidence in the record of the |ocal
proceedi ngs. ORS 197.830(13)(a).

6|t is not entirely clear whether petitioners dispute the propriety of
the ACC study elimnating from consideration |ocations which are not for
sal e or have been sold recently to other buyers. Petitioners do state that
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determ ned not to be "feasible |ocations" for inpermssible
reasons.
We agree with petitioners that "feasible location," as

that termis used in MCZO 136.040(e)(2) does not nean "i deal

| ocation.” "Feasible" is defined as "capabl e of being done,
executed or effected: possible of realization."” Webster's
Third New International Dictionary 831 (1981). I n

interpreting a county ordi nance provision requiring that "no
feasible alternative site in the area exists * * * " we have
stated a county cannot deem alternative sites "infeasible"
sinply because it would be difficult for the applicant to

make use of those sites. Weist v. Jackson County, 18

O LUBA 627, 632 (1990). Additionally, we have frequently
stated that a site or project is "feasible" if there are
reasonable solutions available for identified problens.

Sout hwood Honmeowners Assoc. v. City of Philonath,

O LUBA __ (LUBA No. 90-103, June 12, 1991), slip op 15;
Bartels v. City of Portland, O LUBA _ (LUBA No.

90- 111, Decenber 3, 1990), slip op 10; Meyer v. Portland, 7

O LUBA 184, 196 (1983), aff'd 67 O App 274, rev den 297 O
82 (1984).
The "For Sale, But Not Acceptable” section of the ACC

"other acceptable property undoubtedly will go on the market in the
future." Petition for Review 12. To the extent petitioners make such an
argunment, in view of the established present need for a new church facility
for the ACC congregation, we believe it is proper for the county, in the
context of approving a conditional use permt under MCZO 136.040(e)(2), to
deternmine that sites which are not presently available for sale are not
"feasible | ocations."
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1 study includes the following |istings:
2 "% * * * *
3 "7. * * * 5 acres. Not acceptable because of the
4 | ocation bei ng bet ween unattractive
5 commercial property and Silver Creek, and
6 with river rock all through the soil nmaking
7 it difficult for |andscaping and possible
8 cenmetery use. $30, 000. 00
9 "8 * * * This property is |ocated across from
10 Cascade Farm Equi pnent and next to a heavily
11 i ndustrial area which offers poor cosnetic
12 appearance. Also, the ground was very wet.
13 "10. * * * 6 acres. This property has a
14 nort heasterly slope, and for this reason, the
15 only view is over the industrial area of
16 Silverton, which is not very attractive.
17 Also, we felt the price was out of our
18 budget. EFU
19 "X * * * *
20 "16. * * * 11 acres. We just did not think the
21 surroundings and the lay of the land were
22 conducive to a church location, and the price
23 was nore than our budget would allow. EFU
24 $85, 000. 00
25 "x % *x * %
26 "21. * * * Not found acceptable by Marion County.
27 "X * * * *
28 "45, * * * Possibility of land for sale, but too
29 secl uded.
30 "xk % x *x *"  Record 128-30.
31 The reasons given for finding five of the six sites
32 listed above "unaccept abl e" i ncl ude bei ng next
33 "unattractive comrer ci al property,” "difficult
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| andscaping,"” next to an "industrial area which offers poor
cosnetic appear ance, " havi ng very wet ground, an
unattractive view, surroundings which are not "conducive to
a church location" and being "too secluded.” W agree with
petitioners that such reasons are not sufficient to
establish that these sites are not capable of being used for
the proposed church and, therefore, are not "feasible
| ocations.”

Wth regard to sites 10 and 16 above, the study states
that the prices of these two sites are nore than ACC s
budget all ows. MCZO 136.040(e)(2) does not allow an
applicant to put EFU zoned land to a nonfarm use sinply
because it is |ess expensive than other |and or because the
applicant cannot afford to pay nore for other |and. At
| east in the absence of evidence that the sale prices for
these sites are unreasonable for the proposed church
facility use, the price is not justification for finding
t hese sites infeasible. Finally, with regard to site 21,
there is sinply no explanation of why the site is not
consi dered feasible.

The evidence in the record would not allow a reasonabl e
person to determne that at |east sites 7, 8, 10, 16, 21 and
45 on the ACC study are not feasible |ocations for the
proposed use. Further, there is no evidence in the record
as to whether these sites would satisfy MZO 136.040(c)

(general wunsuitability for farm use). Therefore, there is
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not substantial evidence in the record to support the
county's determnation that "there is no other feasible
| ocati on for t he pr oposed use that woul d satisfy
[ MCZO] 136.040(c)," as required by MCZO 136.040(e)(2).

The fifth assignnent of error is sustained.

SI XTH ASSI GNVENT OF ERROR

"The [county] erred in finding that the church

will not cause adverse long term environnental,
econom c, social or energy consequences for the
area."

MCZO 136.040(e)(3) requires that the proposed use "wll
not cause adverse long term environnmental, economc, social
and energy consequences for the area, the region or the
state.”

Petitioners point out that ACC currently has 150-160
menbers, but is anticipating growth to 250-300 nenbers and

proposes parking for 90 cars. Petitioners argue:

"It is obvious that the ~church is growng
dramatically and that its needs will continue to
increase with resulting social and environnental
consequences for the area. The nore people

injected into the facility the greater the adverse
i npact on the land use policies set forth in ORS
215.243." Petition for Review 13.

Petitioners assert it is "obvious" that the proposed
church will cause "social and environnmental consequences for
the area.” Petitioners do not allege that the county
m sinterpreted the applicable standard, that the county's
findings are inadequate or are not supported by substanti al

evidence or that the county conmtted any other |egal error.
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Petitioners sinply disagree with the county's concl usion.
Expressions of disagreenent wth a |ocal governnment's
decision, which are unrelated to the local governnent's
findings or the legal standards applicable to a request for
| and use approval, are inadequate to constitute a basis for

reversal or renmand. McCarty v. City of Portl and,

O LUBA _ (LUBA No. 90-090, OCctober 8, 1990), slip op 5;
Dougherty v. Tillamok County, 12 Or LUBA 20, 34 (1984);

Tichy v. City of Portland, 6 Or LUBA 13, 23-24 (1982).

The sixth assignnment of error is denied.

SEVENTH ASSI GNMENT OF ERROR

"The hearing officer erred in admtting witten
statenments of the proponents after July 3rd,
wi t hout giving opponents notice thereof and
w thout giving them an opportunity to either
exam ne those parties or file a rebuttal statenent
prior to the closure of the Record on July 17th."

After the July 3, 1991 hearing before the hearings
of ficer, pursuant to ORS 197.763(6)7 the evidentiary record
was | eft open until 5:00 p.m on July 17, 1991. Record 15.
Several docunents fromthe proponents of the proposed church
were received by the county on July 17, 1991. The hearings
officer's decision was issued on Septenmber 11, 1991.

Appeal s of the hearings officer's decision to the board of

TORS 197.763(6) provides:

"* x * jf a participant so requests before the conclusion of
the initial evidentiary hearing, the record shall remain open
for at | east seven days after the hearing. * * *"
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conmm ssioners could be filed on or before Septenber 23,
1991. An appeal was filed by petitioner Werner.

Petitioners cont end t he docunent s submtted by
proponents of the proposed church on July 17, 1991 contain
critical factual information. Petitioners argue that copies
of these docunents were not provided to opponents of the
proposed church, and the opponents were not given an
opportunity to rebut the docunents prior to the hearings
officer's decision. According to petitioners, "[f]ailure to
give the opponents tinely notice and an opportunity to
respond to those docunents violates the provisions of the

Notice of Public Hearing * * *. Petition for Review 14.
Petitioners also argue that the proponents' statenents were
not sworn affidavits, as required by the notice of hearing.
Petitioners assert these procedural errors prejudiced their
substantial rights. ORS 197.835(7)(a)(B).

The errors alleged by petitioners under this assignnment

of error are procedural. We have consistently held that

where a party has the opportunity to object to a procedural

error before the local government, but fails to do so, that
error cannot be assigned as grounds for reversal or remand
of the |ocal governnent's decision in an appeal to this

Board.® Schell enberg v. Pol k County, O LUBA  (LUBA

8The "raise it or waive it" provisions of ORS 197.763(1) and 197.835(2),
enacted in 1989, partially duplicate this requirenent, at least with regard
to all eged procedural errors which it is possible to raise before the close
of the evidentiary record below. However, no party contends the
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No. 91-018, August 2, 1991), slip op 25; Torgeson v. City of

Canby, 19 O LUBA 511, 519 (1990); Mller v. City of

Ashl and, 17 Or LUBA 147, 153 (1988); Mason v. Linn County,

13 O LUBA 1, 4, aff'd in part, rev'd in part on other

grounds 73 O App 334, rev den 299 Or 314 (1985); Meyer V.
City of Portland, 7 Or LUBA 184, 190 (1983), aff'd 67 O App

274, rev den 297 Or 82 (1984); Dobaj v. Beaverton, 1 O LUBA

237, 241 (1980).

Petitioners had the opportunity to object to these
al l eged procedural errors in an appeal to the board of
conm ssi oners. 9 However, only petitioner Werner filed an
appeal, and petitioner Wrner did not object to these
al l eged procedural errors in his appeal. Record 6-8.
Accordi ngly, petitioners my not assign these alleged
procedural errors as a basis for reversal or remand by this
Boar d.

The sevent h assignnment of error is denied.

requi renent that parties raise objections to procedural errors when it is
possible to do so at any stage of the local proceedings is superseded by
the requirements of ORS 197.763(1) and 197.835(2), and we do not see that
it is.

9Petitioners may intend to argue they were precluded from objecting to
the alleged procedural errors because they were unaware that the docunents
at issue had been submtted to the county on July 17, 1991, due to the
county's alleged error in failing to notify petitioner of their subnittal.
However, we note petitioners do not identify, and we are unaware of, any
l egal requirenent that the county notify petitioners of the submittal of
such docunents. Petitioners do not dispute they were aware that the record

was left open until 5:00 p.m on July 17, 1991. Parties to a land use
proceedi ng have a duty to famliarize thenselves with the record and the
evidence in the local government file. Schel | enberg v. Polk County,
O LUBA __ (LUBA No. 91-206, February 19, 1992), slip op 8 n 7; Sigurdson

v. Marion County, 9 Or LUBA 163, 167 (1983).
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1 The county's decision is remanded.
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