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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JAMES ALEXI OU, ELAI NE ALEXI OU, )

ALLEN CARRE, ANI TA CARRE, JOSEPH )
M ELLIS, PAMELA W ELLIS, LOYD)
EWALT, SUSAN EWALT, BOB GOODELL, )

PAT GOODELL, JOHN HAYES, KAREN )
HAYES, ROBERT HYATT, SHARON HYATT,)

JEANNETTE M LARSON, JOHN )

MENDONSA, MAXI NE MENDONSA, ROGER )

POVELL, NANCY POWELL, ALBERT ) LUBA No. 91-185
ROVERO, ELI ZABETH ROMERO, CHARLES )

RENKER, DAVI D SNAZUK, ROBERT
SWEET, KATHRYN SWVEET, WAYNE
ZURFLUEH, and NANCY ZURFLUEH,

) FI NAL OPI NI ON
) AND ORDER
)
)
Petitioners, )
)
VS. )
)
CURRY COUNTY, )
)
)

Respondent .

Appeal from Curry County.

Roger Gould, Coos Bay, filed the petition for review
and argued on behalf of petitioners. Wth himon the brief
was Joel son, Gould, W/l gers & Dorsey.

Bill Kloos, Eugene, filed the response brief and argued
on behalf of respondent. Wth himon the brief was Johnson
& Kl oos.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

AFFI RMED 02/ 14/ 92

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal Curry County Ordinance No. 91-109.
Ordinance No. 91-19 anmends the county's Flood Damage
Prevention Ordinance (fl ood damage ordi nance). |In addition,
Ordi nance No. 91-19 determ nes that 58 lots within a coastal
subdi vision are properly considered "high hazard area[s]"
war ranting a "Vel ocity Fl oodi ng" (V) overl ay zone
desi gnati on.
FACTS

Ordinance No. 91-19 anends the county's flood danage
ordi nance in several respects. As relevant here, Ordinance
No. 91-19 requires the V overlay zone to be applied to all
properties subject to "velocity flooding," based on certain

factors.?! The chall enged ordinance applies the V overlay

lordinance No. 91-19, section 8.1-1 identifies areas subject to the V
overlay zone designation as foll ows:

"Coastal high hazard areas * * * have special flood hazards
associated with high velocity waters from ocean waves and ti dal
sur ges. For coastal areas extending from offshore to the
inland limt of a primary frontal dune al ong an open coast and
any other area subject to high velocity wave action from storns
or seismc sources where the county has not identified coastal
hi gh hazard areas, the coastal area shall be treated as a V
zone or a study shall be prepared by an Oregon Registered
Pr of essi onal Engi neer and approved by the county and FEMA to
define the coastal high hazard area for a section of coastline.
Primary frontal dunes wll not be considered as effective
barriers to base flood storm surges and associ ated wave action
where the cross-sectional area of the primary frontal dune, as
measur ed perpendicular to the shoreline and above the 100-year
stillwater flood elevation and seaward of the dune crest, is
equal to, or less than, 540 square feet."
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zone to 58 lots wthin the Rogue Shores subdivision, a
subdi vision platted in 1966. The significance of the V
overlay zone designation is that developnent within it is
severely restricted.? Under Ordi nance No. 91-19, section
4.3-5, particular property may be removed from the V zone
designation if the property owner applies for a variance and
establishes that, based on actual field conditions, the
property is not in fact subject to velocity fl ooding.3
Petitioners are owners of lots in the Rogue Shores
subdi vision to which the chall enged ordi nance applies the V
overlay zone. Prior to the adoption of Ordinance No. 91-19,
these properties were wthin a less restrictive flood
overlay zone under the prior flood control ordinance, and

were subject to relatively mnor building restrictions.

2As we understand it, the underlying zone inposed pursuant to the terns
of the Curry County Zoning Odinance (CCzZO), of which Odinance No. 91-19
is not a part, continues to apply to the property. OQur reference to the V
overlay zone designation refers to Ordinance No. 91-19, not the CCZO

3Ordi nance No. 91-19, section 4.3-5 provides:

"x % % * %

"[Duties of the Building official shall include making]
interpretations where needed, as to exact location of the
boundari es of the areas of special flood hazards (for exanple,
where there appears to be a conflict between a nmapped boundary

and actual field conditions). The person contesting the
| ocation of the boundary shall be given a reasonable
opportunity to appeal the interpretation as provided in
Section 4.4."

Ordi nance No. 91-19, section 4.4 is entitled "Appeal and Variance
Procedure." Section 4.4-2 specifically governs variances.
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STANDI NG

Respondent challenges the standing of sonme of the
petitioners.

These petitioners cite portions of t he record
establishing they appeared below through their attorney.
Record 55.4 Consequently, they have standing to appeal to
t hi s Board.

FI RST ASSI GNMENT OF ERROR

"The reclassification of Rogue Shores |ower |eve
froma 'B Zone to a 'V Zone is not supported by
substantial evidence in the whole record, is not
in conmpliance with Curry County's Conprehensive
Plan, and results from an erroneous construction
of applicable |aw. "

Petitioners contend the portion of Ordinance No. 91-19
which applies the V overlay zone to the 58 lots within the
Rogue Shor es subdi vi si on | acks evidentiary support.
Petitioners argue the portion of Ordinance No. 91-19 which
applies the V overlay zone to the subject 58 lots is the
result of quasi-judicial decision nmaking and, therefore, the
ordi nance nust be supported by substantial evidence in the
whol e record.

The county argues Ordinance No. 91-19 is the result of

| egislative decision making and need not be supported by

“While the minutes at Record 55 inaccurately spell the names of the
petitioners whose standing is challenged, the phonetic approximtions
contained in the mnutes are close enough to enable us to determine their
names were included anmobng those whom petitioners' attorney stated he
represent ed.
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substantial evidence. Al ternatively, the county contends
that even if Ordinance No. 91-19 is the result of quasi-
judicial decision nmaking, it is supported by substanti al
evidence in the whole record.

We are cited to no local or other requirenent that a
| ocal |egislative decision nmust be supported by substanti al
evi dence.

ORS 197.835(7) provides that LUBA:

"* * * ghall reverse or remand a | and use deci sion
under review if the board finds:

"(a) the |l ocal government * * *

" * * * %

"(C) Made a decision not supported by
subst anti al evi dence in t he whol e
record;

mk ok ok ok ok

VWile this statute mnmakes no distinction between
| egi sl ative and quasi-judicial |and use decisions, the Court
of Appeal s hel d t hat its predecessor, witten in
substantially identical ternms, did not inpose a substantive
requirenment that I|egislative decisions be supported by

substanti al evidence. Lima v. Jackson County, 56 O App

619, 625, 643 P2d 355 (1982). Therefore, if the chall enged
ordi nance was adopted as the result of |egislative decision
maki ng, it need not be supported by substantial evidence in
t he whol e record.

Whet her a decision is legislative or quasi-judicial in
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nature is a conplex question which has been the subject of
several cases before the courts of this state, as well as

before this Board. In Strawberry Hill 4-Weelers v. Benton

Co. Bd. of Comm, 287 O 591, 602-03, 601 P2d 769 (1979),

the Oregon Suprene Court set forth three factors which nust
be considered in determ ning whether a |ocal governnent
decision is quasi-judicial. Those factors nmay be summari zed

as foll ows:

1. Is "the process bound to result in a
deci si on?"
2. Is "the decision bound to apply preexisting

criteria to concrete facts?"

3. Is the action "directed at a closely
circunscri bed fact ual situation or a
relatively small number of persons?”

It is not clear whether the portion of Ordinance
No. 91-19 applying the V overlay zone to the 58 |ots at
issue in this appeal involves |legislative or quasi-judicial

deci si on maki ng. > It appears that the first Strawberry

Hll 4-VWheelers factor is not satisfied. Nothing in

adopting Ordi nance No. 91-19 inherently requires the county
to rezone the 58 lots at the tinme that ordi nance is adopted.
The county had no specific application before it. There is
sinply nothing of which we are aware which necessarily

i nposes, on the county, a legal duty to rezone the 58 lots

5There is no real dispute that the portion of Ordinance No. 91-19 which
anends the substantive provisions of the flood danage ordinance itself is
| egislative in nature.
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to conformto the requirenents of Ordi nance No. 91-109.

It appears the second of the Strawberry Hill 4-Weelers

factors is satisfied, in the sense that the anended V
overlay =zone provisions are preexisting criteria. These
preexisting criteria were applied to the "concrete" facts
associated with the particular 58 l|ots at issue here, in
order to determ ne whether those 58 lots properly neet the V
overlay zone standards.

Whet her the third of the Strawberry Hill 4-Weelers

factors is satisfied is uncertain. While the chall enged
ordi nance directly affects 58 |ots, Ordinance No. 91-19 does
not itself appear to be "directed at a closely circunscribed
factual situation or a relatively small nunmber of persons.”
Rat her, Ordinance No. 91-19 creates enhanced public fl ood
protection st andar ds. Property havi ng certain
characteristics nmust necessarily be subject to the V overlay
zone. The 58 lots which were changed to the "V' overlay
zone apparently possess the requisite characteristics.
Furt her, t he area af fected by Or di nance No. 91-19
enconpasses the entire county, far nore than just those 58
lots placed in the V overlay zone. In addition, the
proceeding that |l ed to adoption of the chall enged deci sion,
i ncluding the decision to place the 58 lots in the V overlay
zone, was initiated by the county 1in connection wth
recommendations from the Federal Energency Managenent

Agency, and that process was directed at a variety of public
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safety issues having to do with fl ooding. See Davenport v.

City of Tigard, O LUBA _ (LUBA Nos. 91-133 and

91- 137, January 24, 1992), slip op 4.

While not wthout doubt, it appears the county
correctly determned Ordinance No. 91-19 is legislative,
rat her than quasi-judicial, in nature. |If we are correct in
this regard, petitioners' argunent that Ordinance No. 91-19
is not supported by substantial evidence in the whole record
provides no basis for reversal or remand of the ordinance.

Lima v. Jackson County, supra.

However, even if Ordinance No. 91-19 is properly
characterized as quasi-judicial in nature, respondent argues
there is substantial evidence to support the county's
determ nation that the 58 lots should be subject to the V
overlay zone designation.

We have examned all of the evidence cited by the
parties. This evidence includes the Currin letter and
Currin testinony (Record 63-66, 145, 167, 262); t he
Ri tt enhouse- Zeman & Associates, Inc. report (Record 226,
252); the H. G Schlicker & Associates, Inc. report (Record
210-61); the survey conmm ssioned by the county as background
i nformati on concerning the adoption of Ordinance No. 91-19
(Record 112-21); photographs of the flooding of a house in
t he Rogue Shores subdivision and a letter from the fornmer
Curry County Planning Director describing storm waves

overtopping a foredune and striking one of the honmes in the
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Rogue Shores subdivision (Record 143, 247, 248).

We beli eve

there is substantial evidence to support the application of

1

2

3 the V overlay zone to the subject 58 | ots.

4 The first assignnment of error is denied.
5

SECOND ASSI GNMVENT OF ERROR

6 "Curry County erred in failing to exenpt Rogue

7 Shores subdivision |ower |evel from application of

8 the Flood Danmage Prevention Ordinance No. 91-109.

9 Each I ot in Rogue Shores has a vested right to be

10 used for residential developnment and the County

11 may pass no ordinance which places new or

12 addi tional conditions upon construction of lots in

13 t he subdivision."

14 Petitioners cont end Or di nance No. 91-19 vi ol ates

15 ORS 92.044(1)(a)(B), 92.205(2) and 92.285.6 As  we

60RS 92.044(1)(a)(B) provides, in relevant part:

"The governing body of a county * * * shall, by regulation or
ordi nance, adopt standards and procedures, in addition to those

ot herwi se provided by |aw, governing * * * the subm
approval of tentative plans and plats of subdivisions

ssion and

* *x %

"(a) Such standards may include, taking into consideration the

| ocation and surroundi ng area of t he
subdi visions * * * requirenments for

"x % % * %

"(B) Securing safety fromfire, flood, slides,
or ot her dangers;

"x * % * % "

ORS 92.205(2) provides:

proposed

pol | uti on

"The Legislative Assenbly finds, therefore, that it s
necessary for the protection of the public health, safety and

welfare to provide for the review of undevel oped su
for the purpose of nodifying such subdivisions, if

bdi vi si ons
necessary,

to conmply wth the ~current conprehensive plan, zoni ng

ordi nances and regulations and nodern subdivisio
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understand it, petitioners argue no zoning ordi nance enacted
after the date a subdivision is given tentative plat
approval (here 1966) may affect the uses otherw se allowed
at the tinme tentative plat approval was given. Petitioners

cite several cases they contend support this assertion.

We disagree with petitioners' interpretation of the
cases they cite. Nothing in any of those cases can
reasonably be read to state so broad a proposition. I n

MIllcrest Corp. v. Clackamas County, 59 Or App 177, 650 P2d

963 (1982), the court determned that a developer had a
vested right to conplete a planned wunit devel opnment.

Simlarly, Mason v. Mountain River Estates, Inc., 73 O App

334, 698 P2d 529 (1985), and Webber v. C ackamas County, 42

O App 151, 600 P2d 448 (1979), concern whether a vested

right had been established.” 1In Drain v. C ackamas County,

36 O App 799, 585 P2d 746 (1978), the court denied a

standards, or, if such nodification is not feasible, of
vacating the nonconform ng, undeveloped subdivisions and to
vacate any | ands dedi cated for public use that are described in
the plat of each such vacated subdivision."

ORS 92. 285 provi des:

"No retroactive ordi nances shall be adopted under ORS 92.010 to
92.048, 92.060 to 92.095, 92.120, 93.640, 93.710 and 215.110."

"To the extent individual property owners believe there is a |awful
nonconform ng use of any of the affected Rogue Shores subdivision |ots,
CCZO 5.060 contains a procedure to apply for a determination from the
county that a nonconform ng use exists. W see no reason why such property
owners may not avail thenselves of this procedure. |In addition, we believe
that under CCzZO 5.060, a property owner could also seek fromthe county a
determination that the owner possesses a vested right to develop a
particul ar subdivision |ot. See DLCD v. Curry County, 19 O LUBA 237
(1990).
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request for a wit of mandamus to force local officials to
cancel building permts for lots within a subdivision, on
t he basis of equitable principles involving the bal anci ng of

har dshi ps. In Drain, supra, 36 Or App at 804-05 n 3, the

court noted it expressed no position on whether gaining
| ocal approval of a tentative plat protected the platted
lots from zoning ordi nances which postdated tentative pl at
approval and limted the perm ssible uses of such |ots.

In short, none of these cases say that a |ocal
governnment may not further regulate land uses wthin a
pl atted subdivision once tentative plat approval is given.
Mor eover, the legal principle argued by petitioners has been

squarely rejected by the Court of Appeals in Colunbia Hlls

v. LCDC, 50 Or App 483, 490, 624 P2d 157, rev den 291 Or 9
(1981):

"The only prior Jland wuse decision which has
arguably been made regarding these parcels is the
recording of the plat, which occurred in 1957.
Petitioners argue that the recording of the plat
entitled the |land owner to use the land for what
was obviously the intended purpose, given the | ot
sizes, at the tinme the plat was recorded, viz.,
for residential purposes.

"There 1is, however, no such entitlenent. The
county could adopt a conprehensive pl an and
zoni ng ordi nances designating the perm ssible uses
of land without regard to the fact that there was
a plat recorded in 1957. * * *"

Finally, we see nothing in any of the cited statutes
l[imting the county's ability to regulate the uses of I|and

within a platted subdivision. Those statutes regulate
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subdi vision plats, and forbid "retroactive" ordinances that
woul d change plat requirenents. They say nothing about
| ocal regulation of land uses within platted subdivisions.

As we stated in Schoonover v. Klamath County, 16 O LUBA

846, 851 (1988):

"* * * The |egal existence of * * * recorded
subdivisions is protected by ORS 92.285, and we
find nothing in the plan and zone designations
applied by t he county  which af fects t hat
exi stence. Exi sting | awful uses may be continued
under ORS 215.130. However, if the property
owners now or in the future wish to construct
single famly residences on the lots, they nust
conply with the |and use regulations in effect at
the time the property is put to such wuse.”
(Enphasis in original; footnote omtted.)

Consequently, that the tentative plat of the Rogue
Shores subdi vi si on was previously approved has no bearing on
whet her the county my inpose I|and use regulations,
different fromthose in existence at the time the tentative
subdi vision plat was approved, on all or part of the
subdi vi si on.

The second assignnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"Ordi nance 91-19 is a prohibited taking of private
property by Curry County w thout just conpensation
and is so vague in its language that its
application to any property designated as within a
coast al high hazard area would constitute a
deprivation of due process.”

Petitioners contend Ordinance No. 91-19 violates
Article 1, Section 18 of the Oregon Constitution, as well as

the Fifth Amendnent to the United States Constitution.
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Petitioners argue Ordi nance No. 91-19 constitutes a "taking"
of private property wi thout conpensation.

In Dolan v. City of Tigard, O LUBA _ (LUBA

No. 90-029, January 24, 1991), slip op 21, we determ ned
that clainms that certain conditions of approval requiring
dedi cation of portions of an applicant's property for a
greenway and a pedestrian/bicycle pathway constituted an
unconstitutional "taking" under both the United States and
Oregon Constitutions, were not "ripe" for review, because
relief through a variance process provided by |[ocal
ordi nance provisions had not been sought. Simlarly,
Ordi nance No. 91-19, section 4.4-2 authorizes applications
for variances from the requirenents of that ordinance.
Petitioners nust seek relief from the V overlay zone
provi sions, through the variance process outlined at section
4.4-2, before they my obtain review of any "taking"

clains.8 Dolan v. City of Tigard, |d.

8Petitioners argue that Ordinance No. 91-19, section 4.4-2(8)(i) forbids
aut hori zing "use" variances and, therefore, would not allow approval of a
variance to construct a single famly dwelling in the V overlay zone. W
di sagree. Ordinance No. 91-19, section 4.4-2(8)(i) provides that variances
"shal | " not:

"[Grant, extend or increase any use of the property prohibited
by the Curry County Zoni ng Odi nance."

As we pointed out supra, Ordinance No. 91-19 is not part of the CCZO.
VWhat Ordi nance No. 91-19, section 4-4.2(8)(i) prohibits is a variance which
woul d authorize a use of property not allowed by the underlying zone,
applied pursuant to the CCzO Section 4-4.2(8)(i) does not prohibit a
variance to allow a use not otherwise allowed by Ordinance No. 90-19
itself.
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Petitioners also argue the criteria for determ ning
whether a lot is subject to high velocity flooding are
unconstitutionally vague.

The criteria for determ ning whether a parcel is
subject to high velocity flooding in section 8.1-1 are
quoted in n 1 above. Section 8.1-1 requires a careful
exam nation of certain conditions to determ ne whether a | ot
is subject to velocity flooding. Section 8.1-1 is not

i nperm ssibly vague. See Lee v. City of Portland, 57 Or App

798, 802-03, 649 P2d 662 (1982).
The third assignnment of error is denied.

The county's decision is affirmed.
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