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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

VS.
LUBA No. 91-219
CLATSOP COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
KENNETH RI ECK and SANDRA RI ECK,
| nt ervenor s- Respondent. )

Appeal from Cl atsop County.

Jane Ard, Salem filed the petition for review. Wt h
her on the brief were Charles S. Crookham Attorney General;
Jack Landau, Deputy Attorney General; and Virginia L
Li nder, Solicitor GCeneral.

No appearance by respondent.

Kenneth Rieck and Sandra Rieck, Astoria, represented
t hensel ves.

SHERTON, Referee; HOLSTUN, Chief Referee; KELLINGTON,
Referee, participated in the decision.

REMANDED 04/ 22/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a county decision rezoning a 22.5
acre tax lot from Forestry - 80 acre mnimm (F-80) to
Agricul ture/ Forestry - 20 acre m ni mum ( AF-20).
MOTI ON TO | NTERVENE

Kenneth Rieck and Sandra Rieck, the applicants bel ow,
move to intervene in this proceeding on the side of
respondent. There is no opposition to the notion, and it is
al | owed. 1
FACTS

| nt ervenor s-respondent (intervenors) own two AF-20
zoned tax lots, with a conbined area of 30 acres. A house,
barn and two storage structures are |ocated on these tax
| ots. The western portion of these tax lots is used for
cattle grazing. I ntervenors also own the subject 22.5 acre
F-80 zoned tax lot, which adjoins the AF-20 zoned tax |ots
to the north. The subject parcel was acquired by
intervenors through a lot Iline adjustnent, after being
|l ogged in 1987. We cannot determne fromthe record whet her
the subject tax lot is a separate |egal parcel, or whether
intervenors' total 52.5 acre ownership conprises one |egal
parcel .

The subject tax lot is designated Conservation - Forest

IWwe note, however, that neither respondent nor intervenors-respondent
filed a response brief in this proceeding.
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Lands on the county conprehensive plan map. This plan map
designation is not proposed to be anmended. The subject tax
lot is bordered by F-80 zoned property in comercial forest
use to the north and east. It is bordered by AF-20 zoned
property to the south and west.

On June 26, 1991, intervenors applied for a zone change
fromF-80 to AF-20 for the subject tax lot. The application

states the followng with regard to the intended use of the

property:
"The subject [tax lot] will be used for sonme form
of agricultural and/or forest use in the future.
The future devel opnment may include a farm

resi dence or forest residence."2 Record 71.
After a public hearing and an affirmative recomendation
from the planning comm ssion, the board of conm ssioners
adopted the challenged ordinance rezoning the subject tax
| ot AF-20. This appeal foll owed.
ASSI GNMVENT OF ERROR

"The County's decision does not meet t he
requi renents for approving a zone change on this
22.52-acre parcel. In addition, the County's
decision |acks necessary findings and is not
supported by substantial evidence."

LWDUO 5. 412 est abl i shes f our criteria f or

guasi - judi ci al zone changes:

2The AF-20 zone allows forest residences and farm residences as
condi tional uses. Clatsop County Land and Water Developnent and Use
Ordi nance (LWDUO 3.518(1) and (2). The F-80 zone allows forest residences
as uses pernitted with review LWDUO 3.553(1). The R 80 zone nmkes no
provi sion for farmresidences.
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"(1) The anmendnent shall be consistent with the
Conpr ehensi ve Pl an.

"(2) The revision wll not interfere with the
devel opnent or value of other land in the
vicinity when conpared to the public interest
in allow ng the change in zone.

"(3) A demand exists for the devel opnment and uses
listed in the proposed zone at the proposed

| ocati on.

"Factors which should be considered in
det erm ni ng whether or not this demand exists
i ncl ude (a) availability, i ncl udi ng an

assessnent of the public facilities and
services and roads to supply the area, and
(b) an assessnment of availability of other
appropriate zoned property.

"(4) The revision will not be detrinental to the
general interests of the comunity."

Petitioner chal l enges the adequacy of, and

each of the above criteria. W first consider

22 petitioner's argunents concerning LWDUO 5.412(3).

23

The county findings addressing LWDUO 5.412(3), in their

24 entirety, state:

25
26
27
28
29
30
31
32
33
34
35
36
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"[T] he applicant has detailed his intentions to

utilize the involved ©property for a mxed
farm forest resource use. He has described the
general need to eventually add a second residence
to his overall ownership in order to nore
effectively nmanage this farm forest resource
parcel in the future. W find this to be a
reasonabl e and equitable request which will at the
sane time protect resource lands and pronote
efficient managenent practices. We concl ude that

a demand exists for the proposed rezoning."
(Enphasi s added.) Record 12.

the county's findings of conpliance



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

Petitioner contends the nost that can be inferred from
these findings is that the county believes there is a demand
for a residence on the subject tax |ot. According to
petitioner, the only basis stated for concluding there is a
demand for a house on the subject property is the desire of
the property owners to add a second dwelling at some future
dat e. Petitioner argues this is insufficient to constitute
a "demand * * * for the developnent and uses listed in the
proposed zone at the proposed location,” as required by
LWDUO 5.412(3). Petitioner argues that the factors which
LWDUO 5.412(3) states the county should consider indicate
that a "demand" exists only if the subject area has adequate
public facilities and roads and other appropriately zoned
property is not available for the proposed use. Petitioner
contends the "demand" required by LWDUO 5.412(3) nust be "a
general demand for that type of use or developnent in the
area, not [a property owner's] desire to eventually have a
house on a particular parcel.” Petition for Review 6.

The LWDUO does not contain a definition of "demand."
However, considering that LWDUO 5.412(2) requires conparison
of the inpacts of a proposed zone change to "the public
interest in allowing the change in zone," and that
LWDUO 5. 412(3) states t he "availability of ot her
appropriate[ly] zoned property” should be considered in
determning whether a "demand" exists at the location

proposed for a zone change, we agree with petitioner that
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the desire of an individual property owner for a particular
use on a particular parcel is not sufficient, in and of
itself, to constitute a "demand" under LWDUO 5.412(3).3

The above quoted findings do not identify the nature of
t he "demand" for "devel opnent and uses listed in the [AF-20]
zone" which the county found to exist. However, even if we
assume that the "demand" found is for a second farm
resi dence on the subject ownership, which is the only use
referred to in the findings that would not be all owed under
the current 80 zoning, the only basis for that demand is
t he expressed desire of the property owner to "eventually"
add a second residence sonetinme in the future. Thi s does
not satisfy LWDUO 5.412(3).4

The assignnent of error is sustained.®

The county's decision is remanded.

3Iln Slatter v. Wallowa County, 16 Or LUBA 611, 624 (1988), we upheld a
county interpretation of "demand," as used in a conditional use permt
approval standard, to nean "nmarket demand."

4Because the county's findings are inadequate to denmonstrate conpliance
wi th LWDUO 5.412(3), no purpose would be served by deterni ning whether they
are supported by substantial evidence Benjanmin v. City of Ashland, _
O LUBA __ (LUBA No. 90-065, Novenber 13, 1990); DLCD v. Colunbia County,
16 Or LUBA 467 (1988); MNulty v. City of Lake Oswego, 14 Or LUBA 366, 373
(1986) .

SPetitioner also argues that the challenged decision fails to satisfy

LWDUO 5. 412(1), (2) and (4). However, resolution of ©petitioner's
addi ti onal arguments would require an extension of the deadline for issuing
our final opinion and order. ORS 197.830(14). W therefore do not

consider petitioner's renmaining argunents under this assignnent of error.
ORS 197.835(9) (a).
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