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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

1000 FRI ENDS OF OREGON, )
)
Petitioner, )
)
VS. )
) LUBA No. 92-085
MARI ON COUNTY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
JON | SBERG and DOLORES | SBERG, )
)
| nt ervenor s- Respondent . )

Appeal from Marion County.

Bl air Batson and Mary Kyle MCurdy, Portland, filed the
petition for review and argued on behalf of petitioner.

Jane Ellen Stonecipher, Salem and Robert L. Engle,
Wbodburn, filed a response brief on behalf of respondent and

i ntervenors-respondent. Wth them on the brief was Engle &
Schm dt man. Jane Ellen Stonecipher argued on behalf of
respondent, and Robert L. Engle argued on behalf of

i ntervenors-respondent.

KELLI NGTON, Ref er ee; HOLSTUN, Chi ef Ref er ee,
participated in the decision.

REMANDED 09/ 09/ 92
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Opi nion by Kellington.
NATURE OF THE DECI SI ON

Petitioner appeals an ordinance approving (1) a plan
amendrment from Primary Agriculture (PA) to Interchange
Devel opnent (ID); (2) a zone change from Exclusive Farm Use
(EFU) to Interchange District - Limted Use Overlay; and (3)
a conditional use permt to authorize the expansion of an
exi sting recreational vehicle (RV) park.
MOTI ON TO | NTERVENE

Jon Isberg and Dol ores Isberg, the applicants bel ow,
nove to intervene on the side of respondent. Petitioner
does not object to the motion, and it is allowed.
FACTS

This is the second time an appeal of a decision
aut horizing the expansion of an existing RV park at the
subj ect location has been appealed to this Board. We
remanded the county's prior decision granting the requested

| and use approvals in 1000 Friends of Oregon v. Marion

County, 18 Or LUBA 408 (1989). The relevant facts, as set

out in that opinion, are as follows:

"This appeal concerns an expansion of an existing
RV park, l|ocated at the Auroral/Donald interchange
on Interstate 5. The material facts are set out
in petitioner's brief as foll ows:

'* * * The existing RV park has 84
spaces for RV's; the expansion would
allow 77 additional RV spaces, restroons
and an open area.
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"' The plan anmendnent, zone change and
permt are for approximately 5 acres of
an approximtely 11.45-acre parcel. The
entire parcel is zoned EFU. The 5 acres
are currently used for grow ng Christmas
trees. The remaining 6 acres are
proposed to be used as the sewer
treatment facility; a portion of this 6
acres contains the existing sewage
treatment facilities for the RV park. *

* %

"*The parcel is bordered on two sides
(northern and eastern) by EFU land. The
property to the east conprises the Yule
Tree Farms Christmas tree farm The
record does not indicate the current use
of the EFU land to the south of the
11.45 acre parcel. The property is
bordered on the west by I-5 and on the
north by an existing RV park, a gas
station, a convenience grocery store and
a trucking conpany service termnal on
| and zoned ID.

""The applicants own the existing RV
park, the gas station, convenience store
and t he trucki ng conpany service
term nal . M. Isberg also is a
principal in Yule Tree farnmns.

"*'The applicants own an unspecified
nunber of acres of undeveloped I and,
already zoned ID, at the interchange to
the north of the RV park. There is also
an unspecified number of acres of
undevel oped | and zoned ID on the other
(west) side of the highway from the
i nterchange that the applicants do not
own. ' " (Citations omtted.) Id. at
409-10.

remand the county conducted further hearings

on

intervenors' application. The hearings officer recomended
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that the application be denied. The board of comm ssioners
approved the application, and this appeal followed.

FI RST ASSI GNMENT OF ERROR

"Respondent m sconstrued the applicable | aw,
failed to nmke an adequate finding and nmade a
deci si on not supported by substantial evidence in
the record as a whole, in concluding that
‘reasons’ within the neaning of Goal 2, Part 11,
ORS 197.732, and OAR 660-04-020 and 022 justified
allowing the nonfarm use on agricultural |and.
The decision also is not in conpliance wth
St at ewm de Planning Goals 2 and 3."

SECOND ASSI GNVENT OF ERROR

"The respondent’'s conclusion that the application
conplies with OAR 660-04-020(2)(b) m sconstrues
the applicable [aw, does not constitute a
sufficient findi ng, and s not based on
substanti al evidence in the whole record.”

The county took a "reasons" exception to Goal 3
(Agricul tural Lands), pursuant to OAR 660-04-020 and
660- 04- 022, to justify the proposed use. Petitioner argues
the evidence in the record does not support a conclusion
that there is a need for additional RV spaces, as required
by OAR 660-04-022(1), or that there are no alternative
| ocations for such spaces which do not require an exception
that could reasonably accompdate the use, as required by
OAR 660-04-020(2)(b). We address each evidentiary chall enge

separately bel ow
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A Need
To justify the nonresource use of resource zoned | and,
OAR 660-04-022(1) i nposes t he foll ow ng rel evant

requi renents:

"(a) There is a denmonstrated need for the proposed
use or activity, based on one or nore of the

requirenents of Statewide Goals 3 to 19; and
* * %

"(c) The proposed use or activity has special
features or qualities that necessitate its
| ocation on or near the proposed exception
site.”

The county determned there is a denonstrated need for
additional RV spaces along the [-5 corridor within Marion
County. Petitioner contends this determ nation is not
supported by substantial evidence in the whole record.

Petitioner first identifies evidence that a nunber of
RV spaces are available, albeit at relatively |long distances
from the 1-5 corridor, in places |like Detroit Lake
recreational area and Silver Creek Falls State Park
However, the proposal is to expand an existing RV park to
serve the I-5 traveling public. Therefore, we agree with
respondents that in determning the need for additional RV
spaces in this case, the county may eval uate whet her a need
for nmore RV spaces exists in those areas reasonably
avai l able to RV travelers fromthe I-5 corridor

There is evidence in the record that the existing RV

park owned by intervenors has turned away potential RV

5
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custonmers on a regular basis due to a |lack of space. There
is evidence in the record that, at |east as of 1989, another
RV park |ocated along the 1-5 corridor (Chanpoeg park) is
often full. However, there is also evidence in the record
that a relatively new RV park with 141 spaces has been
established since 1989, a few mles to the south of
intervenors' RV park, near 1-5 in the City of Wbodburn
(Wbodburn RV park). Respondents cite the follow ng
statenment by intervenors' |and use consultant to establish
that the Wuodburn RV park cannot accommodate freeway

travel ers:

"* * * Two new RV parks have been built and are
operating at capacity. * * *" Record 37b.

However, this conclusory statenment fails to identify the RV
parks to which it refers. Even if one were to assune that
this statenment refers to the Wodburn RV park and the Sal em
RV park (discussed below), there is nothing to which we are
cited that provides a basis for the conclusion. There is no
ot her evi dence establishing whether the Wodburn RV park has

turned away potential RV custoners because it is full.?

lRespondents cite the following statement by intervenors' |land use
consultant as evidence that the W.odburn RV park cannot adequately serve
the traveling public:

"The additional canpground spaces are needed despite the
devel opnent of a new canpground at the Wodburn interchange
That canmpground was devel oped after the original application
for this proposal. * * *" Record 52.
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Further, there is evidence that there is a RV park (Salem RV
park) wthin the Salem urban growth boundary near the
Santiam Hi ghway exit froml-5. Nothing in the record, other
than the consultant's conclusion quoted above, establishes
that the Salem RV park is at capacity and cannot adequately
serve the needs of the RV traveling public. Respondent s
argue the Salem RV park may, at sone point in the future, be
di spl aced because of possible future freeway i nprovenents.
However, this does not establish that the Salem RV park is
now unable to serve any identified need. Nor does it
address whether the Salem RV Park will be able to relocate
if necessary in the future, and continue to acconmopdate the
traveling RV public. Accordingly, we agree with petitioner
that a reasonable person would not conclude that there
exists a need for additional RV spaces along the 1[1-5
corridor, based on the evidence in the whole record.?

Thi s assignment of error is sustained.

B. Sites Not Requiring an Exception

Even if we were to agree with respondents that a need

exi sts for additional RV spaces in this portion of the 1-5

This conclusory statenent fails to explain why the Wodburn RV m@mrk
cannot accommodate any need for RV spaces to serve the traveling public.

2Respondents argue that Ordinance 883, adopted February 14, 1991, which
encour ages expansi on of existing devel opnent at rural freeway interchanges
"before additional |ands are zoned for interchange devel opment” provides
support for their argunent that the proposal satisfies OAR 660-04-020 and
OAR 660- 04-022. However, we fail to see how Ordinance No. 883 |ends any
support to respondents' position.

7
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corridor, the applicants would be required to establish
conpliance with OAR 660-04-020(2)(b), which provides, in
part:

"(b) Areas which do not require a new exception
cannot reasonably accommpdate the use’

"k * *x * *

"(B) To show why the particular [exception]
site is justified, it 1is necessary to
di scuss why other areas which do not
require a new exception cannot
reasonably accommpdate the proposed use.
Econom ¢ factors can be considered al ong
with ot her rel evant factors i n
det erm ni ng t hat t he use cannot
reasonably be accommwdated in other
ar eas. Under the alternative factor the
foll ow ng questions shall be addressed:

"(i) Can the proposed use be reasonably
accommodated on nonresource | and
t hat woul d not require an
excepti on, I ncluding increasing
the density of uses on nonresource
land * * *_ "

"k % * * *

"(ii1i) Can the proposed use be reasonably
accommodat ed i nsi de an ur ban
growt h boundary? * * *

These provisions express a strong preference that
nonresource lands, including lands wthin existing U ban
Growt h Boundaries (UGBs), be utilized for nonresource uses
before resource | and IS commtted to such uses.
Specifically, these provisions require an analysis of

nonresource areas that do not require an exception to

8
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determ ne whether such areas, including areas wthin
exi sting UGBs, can accommdate the proposed use. Here, the
chal | enged decision does not explain why the Wodburn and
Salem RV parks, which appear to be wthin UGBs, cannot
reasonably be expanded to accommopdate the proposed use.
Further, no analysis is included in the chall enged decision
concerning whether there is |ID zoned land wthin the
Wbodburn, Salem or other 1-5 corridor UGBs which could
reasonably acconmpdate 77 RV spaces.® As we stated in 1000

Fri ends of Oregon v. Marion County, 18 Or LUBA at 422-23:

"[B] ecause the county did not include areas within
urban growth boundaries within its broad review,
the scope of the county's review was inproperly
narrow. "

This problem was not cured on remand, and the decision does
not establish conpliance with OAR 660-04-020(2).

Thi s subassi gnnent of error is sustained.

The first and second assignnents of error are
sust ai ned.

THI RD ASSI GNMENT OF ERROR

"The county msconstrued the applicable |aw,
failed to make adequate findings, and nade a
deci sion wunsupported by substantial evidence in
the record as a whole, and not in conpliance wth
Goals 2 and 3, in concluding that Goal 3 should
not apply to the subject property because the

3There is a statement in the challenged decision that the City of Donald
UGB cannot acconmodate the proposed use because it is located "over a mle
to the west." Record 19. However, this conclusion does not explain why
the City of Donald UGB cannot reasonably accommpdate the proposed use.

9
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property did not constitute a 'comercial farm
unit'".

The challenged decision includes, as one of the
justifications for the "reasons" exception, that the use of
t he subject property does not constitute a "comercial farm
use." Under this assignnent of error, petitioner contends
the county erroneously concluded the property is not a
"commer ci al farm unit." Petitioner argues, in the
alternative, that even if the subject property does not
constitute a comercial farm that fact alone does not
constitute a sufficient basis for a reasons exception.

In view of our disposition of the first two assignnents
of error, we agree with petitioner's alternative argunent.

The third assignment of error is sustained.

FI FTH ASSI GNMENT OF ERROR

"The county's decision is not in conpliance wth
St atewi de Pl anning Goal 14, m sconstrues the
appl i cabl e I aw, and is not supported by
substantial evidence in the record.”

Under this assignnment of error, petitioner argues the
county was required to take an exception to Goal 14
(Ur bani zation) because the proposed use is urban in nature.
Respondents do not dispute that the proposal is wurban in
nat ure. Respondents' Brief 17. However, respondents
contend "as a mtter of law, [the county's] reasons
exception to Goal 3 satisfies the criteria for a 'reasons'

exception to Goal 14. * * *" |d.

10
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The subject property is not located within an urban
growth boundary and, therefore, by definition is "rural
| and. " The Oregon Suprene Court has explained, where a
| ocal government proposes to convert rural land to urban or
urbani zable land,4 it nust either amend its plan to include
the property within an urban growth boundary or take an

exception to Goal 14.5 1000 Friends of Oregon v. LCDC

4The goal s define "urbanizabl e | and" as foll ows:

"Urbani zable lands are those lands within the urban growh
boundary and which are identified and:

"(a) Determned to be necessary and suitable for future urban
uses

"(b) Can be served by urban services and facilities

"(c) Are needed for expansion of an urban area." (Enphasis
supplied.)

The goal s define "urban | and" as:
"* * * those places which nust have an incorporated city. Such

areas mmy include Ilands adjacent to and outside the
i ncorporated city * * * " (Enmphasis supplied.)

SOAR 660-04-010(1)(c) provides that OAR 660-14-000 through 660-14-040
apply to exceptions to Goal 14. Where rural land is being converted to
urban uses without first including such land within an urban growh
boundary, OAR 660-14-040(2) provides that:

"A county can justify an exception to Goal 14 to allow * * *
establishnent of new urban devel opnent on undevel oped rura

| and. Reasons which can justify why the policies in
Goals 3, 4, 11 and 14 should not apply can include but are not
limted to findings that an urban popul ation and urban |evels
of facilities and services are necessary to support an econom c
activity which is dependent on an adjacent or nearby natura

resource." (Enphasis supplied.)

11
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(Curry Co.), 301 O 447, 477, 734 P2d 268 (1986) (Curry

County).6 We determ ne above that the county's reasons
exception to Goal 3 is deficient. To the extent the reasons
exception to Goal 3 is also intended to be a reasons
exception to Goal 14, it is deficient for essentially the
same reasons.

Finally, respondents argue that the county took an

adequat e reasons exception to Goal 14 under OAR 660- 14-040.7

OAR 660- 14-040(3) describes how the exception standards of Goal 2, Part |
are to be net in taking the kind of exception to Goal 14 authorized by
OAR 660- 14-040(2) .

6in Curry County, supra, 301 at 459, the Supreme Court stated the
following with regard to "how the exceptions process should * * * work:"

"First a |local government takes inventory of the resources, the
exi sting uses, and the potential uses of its lands to determ ne
which Coals apply. For exanple, it may find that an area
consi sts of agricultural |and as defined in Goal 3 but does not
contain any forest land as defined by Goal 4; the exclusive
farm use requirenent of Goal 3, but not the forest requirenent
of Goal 4 applies to that I|and. Second, the |ocal government
identifies the wuses that conflict with requirenments of the
goals. For exanple, the county may wi sh to establish non-farm
residences on agricultural Ilands, a wuse which generally
conflicts with Goal 3. Third, for each conflict it identifies,
the local governnent decides whether to plan and zone |and
consistently with the goal's requirements or to seek an
exception.”

TOAR 660- 14-040(2) and (3) provide, in relevant part:

"(2) A county can justify an exception to Goal 14 to allow
*okok est abl i shrment of new urban devel opnent on

undevel oped rural | and. Reasons which can justify why
the policies on Goals 3 * * * and 14 should not apply can
include but are not linmted to findings that an urban

popul ation and urban levels of facilities and services
are necessary to support an economic activity which is
dependent upon an adj acent or nearby natural resource.

12
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We first note that in none of the notices provided bel ow was
there ever any indication that a Goal 14 exception was
contenpl ated by the county. Further, the decision itself
states that only a Goal 3 exception is taken (Record 5).
One part of the findings supporting the decision deternines
that the proposal satisfies Goal 14 (Record 25), and buried
near the end of the findings supporting the decision are
findings purporting to take a Goal 14 exception under
OAR 660-14-040 (Record 27). Under these circunmstances, a
proper Goal 14 exception was not taken in the decision.

W note that petitioner contends that, as a general
proposition, a Goal 14 exception under OAR 660-14-040 may
not be taken in this case because the caption of that rule
relates only to the incorporation of new cities. W do not
agree. The scope of OAR 660-14-040(2), by its terms, is not
limted to the incorporation of new cities, but provides a

procedure for taking a Goal 14 exception for establishing

urban devel opment on rural | and. See Caine v. City of

Ti | | amook, O LUBA _ (LUBA No. 91-091, February 20,

"(3) To approve an exception under this rule, a county nmnust
al so show:.

"(a) That Goal 2 Part I1(c)(1) and (c)(2) are net by
showi ng the proposed urban devel opnment cannot be
reasonably acconmodated in or through expansion of

exi sting ur ban growt h boundari es or by
intensification of developnment at existing rura
centers.

"k ok ok Kk %N

13
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1992), slip op 16. However, for the reasons stated under

the first and second assignments of error, the county failed

to adequately establish that the proposed devel opment cannot

reasonably be accommpdated wthin existing urban growth

boundari es on | ands not requiring an exception to Goal 14.
The fifth assignment of error is sustained.

FOURTH ASSI GNMENT OF ERROR

"The county msconstrued the applicable |aw,
failed to make adequate findings, and mnade a
deci si on not supported by substantial evidence in
t he whole record, and not in conpliance with Goals
2 and 3, in approving 'built' and 'commtted
exceptions for the subject property.”

Under this assignnent of error, petitioner challenges
the conclusions in the challenged decision that "built" and
"comm tted" exceptions to Goal 3 are justified under
OAR 660- 04- 025 and OAR 660-04-028, respectively.

A Bui | t Exception

OAR 660- 04- 025 provi des:

"(1) A local government may adopt an exception to
a goal when the |and subject to the exception
is physically developed to the extent that it
is no |longer available for wuses allowed by
t he applicabl e goal.

"(2) Whether Iland has been physically devel oped
with uses not allowed by an applicable Goal
will depend on the situation at the site of
t he exception. The exact nature and extent
of the areas found to be physically devel oped
shal | be clearly set forth in t he
justification for the exception. The
specific area(s) nmust be shown on a map or
ot herw se descri bed and keyed to t he
appropriate findings of fact. The findings

14
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of fact shal | identify the extent and
| ocation of the existing physical devel opnent
on the land and can include informtion on
structures, r oads, sewer and wat er
facilities, and utility facilities. Uses
al l owed by the applicable goal(s) to which an
exception is being taken shall not be used to
justify a physically devel oped exception."”

The only structures "built"” on the subject property are

underground sewer |ines. Regardl ess of the presence of
sewer |lines, Christmas trees have been cultivated on the
property in the past. W do not agree that the presence of

the sewer lines justifies a "built" exception under OAR 660-
04-025. Further, the county nmay not rely on the sewer |ines
to justify an exception under OAR 660-04-025 as those |ines
were approved while the property was zoned EFU and subject
to Goal 3.

Thi s subassignnent of error is sustained.

B. Committed Exception

OAR 660-04-28(1) provides, in part:

"A local governnment may adopt an exception to a
goal when the land subject to the exception is
irrevocably commtted to uses not allowed by the
appl i cabl e goal because existing adjacent uses and
other relevant factors make uses allowed by the
appl i cabl e goal inpracticable.

nx ok Kk K Kk

Respondents argue the subject property is surrounded on
three sides by ID devel opnent, and that this establishes the
parcel is comitted to |ID developnent wuses. As we

understand it, those parcels were zoned ID pursuant to Goal

15



3 exceptions taken several years previous to the chall enged
deci si on. It is inproper to rely on the devel opnment
aut hori zed by an existing exception to justify an additional
comm tted excepti on. See OAR 660-04-018(2)(b)(B).
Moreover, the fact that there are |ID zoned parcels
surroundi ng the subject parcel on three sides pursuant to
the earlier Goal 3 exceptions in the area does not establish
t he subject property is conmtted to I D devel opnent.

We also note the chall enged decision does not describe
the nature of the interference between the sewer |ines and
potential farm uses of the subject parcel to show why the
property is commtted to urban use. Respondents do poi nt
out that the subject property is relatively small. However,
the size of the parcel alone does not establish that it is
conmmtted to urban use, and the chall enged decision fails to
establish the subject property cannot be wutilized in
conjunction with farmland to the east. Wile the farml and
to the east is in a different ownership, that does not
establish the subject property could not be utilized for
farm purposes in conjunction with that farm | and. In sum
there is nothing in the challenged decision to establish
that the subject parcel is irrevocably commtted to urban
use.

Thi s subassi gnnent of error is sustained.

The fourth assignment of error is sustained.

The county's decision is remanded.
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