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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

FOREST HI GHLANDS NEI GHBORHOOD
ASSOCI ATI ON, EDWARD H. KI RSCHBAUM )
MARJORI E R. KI RSCHBAUM and
TONY M OLI VER,

Petitioners,

VS.
LUBA No. 92-083
CITY OF LAKE OSVEGO

Respondent , AND ORDER

and

DAVI D ROY NORRI S and

)
)
)
)
)
)
g
) FI NAL OPI NI ON
)
)
)
)
DAVI D MARK NORRI S, )
)

| nt ervenor s- Respondent . )

Appeal from City of Lake Oswego.

Robert D. Van Brocklin, Portland, filed the petition
for review Wth himon the brief was Stoel, Rives, Bol ey,
Jones & Grey. Steven L. Pfeiffer and Robert D. Van Brocklin
argued on behalf of petitioners.

Jeffrey G Condit, Lake Oswego, filed a response brief
and argued on behal f of respondent.

Tinothy J. Serconbe, Portland, filed a response brief
on behalf of intervenors-respondent. Wth himon the brief
was Preston Thorgi mson Shidler Gates & Ellis.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

AFFI RVED 11/ 05/ 92

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the <city counci
approving two building permts and two tree cutting permts.
MOTI ON TO | NTERVENE

David Roy Norris and David Mark Norris nove to
intervene on the side of respondent in this appeal
proceeding. There is no objection to the notion, and it is
al | owed.
MOTI ON TO DI SM SS

Respondent and intervenors-respondent (respondents)
move to dism ss this appeal proceeding on the ground that it
is noot. Respondents contend the appeal is npbot because the
trees on the two parcels subject to the disputed tree
cutting permts have been cut, and a dwelling has been built
on one of the subject parcels pursuant to one of the
di sputed building permts.

I n determ ning whether a decision is noot "the question
is whether any decision on the nerits would resolve nerely
an abstract question wthout practical effect."” Ci t adel

Corp. v. Tillamook Co., 66 Or App 965, 675 P2d 1114 (1984).

Here, our decision wll have practical effect. If we were
to sustain petitioners' assignnments of error, the trees cut
pursuant to the disputed tree cutting permts could be
replanted and the dwelling built pursuant to one of the

di sputed building permts could be renpved. Respondent s’
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subj ect of

motion to dism ss i s denied.

FACTS

On March 7, 1990, the city approved a mnor partition

creating three parcels. The two parcels that are

12,153 square feet and 9,267 square feet in size.

t he

this appeal are zoned Residential (R-7.5) and are

The chal |l enged decision states the follow ng additional

facts concerning the subject parcels and their history:

"The property 1is roughly wedge shaped and is
bi sected by a stream The streamis approxi mately
five feet wide and is |located at the bottom of a
ravine that slopes down fromrelatively flat areas
adj acent to Country Club and Goodall Roads. The
stream passes under Country Club Road through a
thirty-inch culvert |located at the intersection of
the two roads. The parcels are in the area of
[Distinctive Natural Area No. 28, according to
Lake Oswego Conpr ehensi ve Pl an] Di stinctive
Nat ur al Area Map, p. 35. This particular
Distinctive Natural Area is |l|isted wunder the
"Douglas Fir Groves' category and is specifically
descri bed as consisting of 'Specinmen Firs - W of
Goodall Road.'" Record 10.

"As part of the decision to allow the partition,
the City located the stream corridor plus the
buffer zone boundary at roughly the top of the
ravine that slopes down to the stream* * *.  The
width of this stream corridor buffer zone ranges
from approximtely 95 to 130 f eet (or
approximately 45 to 62 feet on either side of the
stream) and contains nore than 15,000 square feet.
ok Staff required the applicant to dedicate
this stream corridor and buffer zone to the City
as a conservation easenment and for drainage way
and public wutility purposes as a condition of
approval of the mnor partition. Staff then
i nposed an additional ten foot special setback
from both edges of the stream corridor buffer zone
in order to further protect the stream from
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erosion and to protect the Distinctive Natural
Ar ea pur suant to [ Lake Oswego Devel opnment
Standards (LODS)] 3.020(2). * * * As condition
Nurmber 4 of [the 1990 mnor partition decision]
makes clear, the Stream Corridor Buffer Zone was
included wthin the required stream corridor
conservation easenent; the ten foot setback was an
addi tional protection required by staff pursuant
to Condition Number 5 in order to protect the
distinctive Natural Area and the Stream Corridor
and Buffer Zone from erosion. * ook oowm Recor d
14-15.

No tinmely appeal of the 1990 mi nor partition decision
was filed. Thereafter, the applicant applied for building
and tree cutting pernmts to enable construction of two
single famly dwellings on the two parcels. The city
Devel opment Review Board (DRB) conducted a public hearing
and reviewed the applications for the tree cutting and
bui | di ng permts. The DRB approved the permts.
Petitioners appealed the DRB decision to the city council.
The city council affirmed the decision of the DRB, and this
appeal foll owed.

FI RST ASSI GNMENT OF ERROR

"The city m sappl i ed its Stream  Corridor
Devel opment Standards and Devel opnent Code in
determning the location and boundaries of the
subj ect Stream Corridor and Stream Corridor Buffer
Zone, or [failed] to adopt adequate findings to
support the land use decisions made by the city
regarding the location and boundaries of the
Stream Corridor, Stream Corridor Buffer Zone, ten-
foot setback, or Open Space Conservati on Easenent.

* * %"

Under Lake Oswego Devel opnent Code (LODC) 49.140(K),

the proposed tree cutting permts are considered "mnor
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devel opnent . " LODS chapter 3 provides certain standards
relating to devel opnent within a "stream corridor."” One of
t hose standards is LODS 3.035, which provides that the city
manager is to determ ne the boundaries of stream corridors
in approving a m nor devel opment. Once those boundaries are
establ i shed, LODS chapter 3 establishes certain requirenents
for devel opnent within a stream corridor and stream corridor
buffer zone.

As a part of the 1990 m nor partition decision creating
the subject two parcels, the boundaries of the stream
corridor and the stream corridor buf f er zone were
est abl i shed. On this issue, the mnor partition decision

contains the followi ng conditions of approval:

"4. The final plan shall clearly show the limts
of the stream corridor buffer zone (stream
corridor boundary as shown on Exhibit 3) and
dedi cate the area within the buffer zone to
the City of Lake Oswego as a storm drai nage
and open space conservation and public
utility easenent.

"5. The final plan shall clearly delineate a 10’
set back west and east from both sides of the
Stream Corridor Buffer Zone required by
Condition No. 4 above. No devel opnment shal
take place toward the stream channel from
this setback line." Record 726-27.

Petitioners argue the city was required to reeval uate
the stream corridor and stream corridor buffer zone
boundari es established in the 1990 m nor partition decision.
Petitioners also contend the city failed to apply to the

proposal the requirements of LODS chapter 3 concerning
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devel opnent within a stream corridor.

We agree with respondents that once the stream corridor
and stream corridor buffer zone were established by the city
for the subject property through the 1990 mnor partition
decision, it was unnecessary for the city to reexam ne those
boundaries to issue the subject building and tree cutting
permts. Further, we believe that, reasonably read, the
conditions of the 1990 mnor partition quoted above state
that no devel opnent, including tree cutting, may occur in
the buffer zone. However, no devel opnent is proposed to
occur within the buffer zone established by the 1990 m nor
partition decision. Therefore, the requirenents of LODS
chapter 3 pertaining to devel opment within the buffer zone
do not apply.

The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR

"The city's conclusion that the renoval of trees
authorized by the challenged |and use decision
will not significantly change the characteristics
of the Distinctive Natural Area |located at the
Ssite is not supported by substantial evidence in
the whole record. In addition, when the Stream
Corridor and Stream Corridor Buffer Zone are
correctly sited on the subject property, trees
proposed to be cut are located within the Stream
Corridor Buf f er Zone in vi ol ation of t he
provi sions of said designation. Since all trees
within the Stream Corridor Buffer Zone are within
the Open Space Conservation Easenent required by
the city to be located on the subject property,
the decision to authorize these trees to be cut is
error."

Under this assignnment of error, petitioners argue the
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proposal to cut trees on the subject parcels is inconsistent
with the Distinctive Natural Area designation applied to the
parcel s. Petitioners also argue the city's determ nation
that the challenged decision "adequately protects the
[Distictive Natural Area]"” is not supported by substantial
evidence in the whole record.! However, petitioners fail to
cite any applicable standard prohibiting the cutting of
trees in the "Distinctive Natural Area," and we are aware of
none. Further, petitioners fail to cite any standard
requiring that the city "adequately protect” the distinctive
natural area. Thus, the findings on this issue are, as far
as we can tell, surplusage and need not be supported by
substanti al evidence. Thi s assignnent of error provides no
basis for reversal or remand of the chall enged deci sion.
The second assi gnnent of error is denied.

The city's decision is affirmed.

lpetitioners' remmining argunents under this assignment of error repeat
argunment s advanced under the first assignnent of error; that the chall enged
decision erroneously allows trees to be cut within a "Stream Corridor
Buf fer Zone." However, we determi ne above that no trees will be cut in the
buffer zone. Accordingly, these argunents provide no basis for reversal or
remand of the chall enged deci sion.
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