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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
FRED LEONARD
Petitioner,
VS.

LUBA No. 91-202
UNI ON COUNTY,

N N N N N N N N N N

UNI ON COUNTY,

Respondent .
) FI NAL OPI NI ON
) AND ORDER
BEVERLY LOUSI GNONT and KENNETH )
BAKER, )
)
Petitioners, )
) LUBA No. 92-096
VS. )
)
)
)
)

Respondent .
Appeal from Uni on County.

Edward J. Sullivan and Dani el Kear ns, Portl and,
represented petitioners.

Paul R. Hribernick, Portland, and Russell B. West, La
Grande, represented respondent.

HOLSTUN, Referee; KELLINGTON, Referee, participated in
t he deci si on.

Dl SM SSED 12/ 30/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
MOTI ON TO CONSOLI DATE

Under OAR 661-10- 055, LUBA

"* * * may consolidate two or nore proceedings
provi ded the proceedings seek review of the sane
or closely related | and use decision(s)."

LUBA No. 91-202 and LUBA No. 92-096 seek review of the
sane county ordinance, and they are consolidated for our
review. !

NATURE OF THE DECI SI ON

The | ocal governnent decision challenged in this appeal
is an ordinance adopting an Alluvial Aggregate Resources
Study (Aggregate Study) as part of the Union County
Comprehensive Plan (Plan).?2 Additionally, the ordinance
adopts anmendnents to the Plan and the Union County Zoni ng,
Partition and Subdivision Odinance (ZPSO) and changes the
Pl an and zoni ng nmap desi gnations for several properties.
FACTS

Beginning in Decenmber 1987, the Alluvial Resources
Advi sory Committee, a five nenmber citizen advisory conmttee
appoi nted by the Union County Board of Conm ssioners, began
nmeeting to consider and nmake recommendati ons to the planning

conm ssion concerning planning for alluvial aggregat e

1The county filed a record in LUBA No. 91-202. A separate record was
not filed in LUBA No. 92-096.

2The Aggregate Study appears at Record 39 through 159.
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resources.3 Petitioner Leonard was a nenber of the Alluvial
Resources Advisory Commttee. The Al luvi al Resour ces
Advi sory Commttee made recommendations to the planning
comm ssion and board of conm ssioners. The pl anni ng
conmm ssion and board of conm ssioners held a joint public
hearing on the advisory commttee's recomendati ons on June
10, 1991. Thereafter the board of conmm ssioners held a
second public hearing on July 25, 1991 and adopted the
chal | enged ordi nance on that date. The only notices given
of the public hearings that preceded adoption of the
chal l enged ordinance were published in a |ocal newspaper.
No individual witten notice of those hearings was provided
to owers of land adjoining the affected properties.4 Few
people attended the public hearings, and none of the
petitioners in this consolidated appeal appeared during

t hose public hearings.

S3According to an uncontested affidavit attached to respondent's response
to petitioner Leonard' s record objections filed earlier in this matter

"I'n Decenmber of 1987, * * * the Alluvial Resources Advisory
Committee began neeting to make a recommendation to the Union
County Pl anning Conmi ssion. This advisory conmittee consisted
of special interest groups interested in alluvial aggregate
resources. This advisory committee had no |egislative power
and only met to mamke recommendati ons. The neetings continued
[through] Cctober 3, 1989 whereupon the neetings and committee
term nated. * * *"

4Respondent claims witten notices of both the hearings and the
chal l enged decision were sent to petitioner Leonard and other nenbers of
the advisory comrittee. Petitioner Leonard chall enges the adequacy of the
noti ces and contends he never received the notices, in any event.
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Foll ow ng the board of comm ssioners' July 25, 1991
decision adopting the <challenged ordinance, petitioner
Leonard filed his notice of intent to appeal in LUBA No. 91-
202, 104 days later, on Novenber 6, 1991. Petitioners
Lousi gnont and Baker filed their notice of intent to appeal
in LUBA No. 92-096, 279 days later, on April 29, 1992.
DECI SI ON

Respondent noves to dismss these appeals, alleging
that petitioners in both appeals failed to appear during the
| ocal proceedings that led to adoption of the challenged
ordi nance, as required by ORS 197.830(2)(b). Respondent
al so alleges that the appeals were not filed within the 21
day time limt for filing a notice of intent to appeal with
t he Land Use Board of Appeals. ORS 197.830(3) and (8); OAR
661-10-015. We agree with respondent that the appeals were
not tinely filed; and, for that reason, we grant the notions
to di sm ss.

A. Statutory Requirenents for Notice and Hearing

Petitioners offer a variety of argunents, based on
all eged failures by the county to provide witten notices of
either the public hearings or the decision in this matter,
to explain the delay in filing their notices of intent to
appeal . Some of those argunments assune the challenged
decision is quasi-judicial and, therefore, subject to the
notice and hearing requirenents of ORS 197.763, or a

"permt" subject to the notice and hearing requirenments of
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ORS 215.402 to 215.431.5

W first reject petitioners' suggestion that the
chal l enged decision is subject to review for conpliance with
the statutory requirenents governing approval of "permits."
As previously noted, the decision challenged in this appeal
adopts new and anmended Pl an and ZPSO provisions and anends
the Plan and zoning map designations for certain properties.

As we explained in Constant v. City of Lake Oswego, 5 O

LUBA 311, 317 (1982), zone changes are not "permts" as that
termis used in the parallel statutory provisions governing

city permt decisions. See also Reeder v. Clackamas County,

20 Or LUBA 238, 243 n7 (1990); Torgeson v. City of Canby, 19

Or LUBA 623, 627 n2 (1990); Hewtt v. City of Brookings, 7

Or LUBA 130, 131 (1983). Nei t her does the adoption of new
or amended plan and zoning text or plan map provisions
constitute approval of a "permt," as that termis defined
in ORS 215.402(4). See n 5, supra.

We next consider whether the challenged decision is, as
petitioners contend, is a quasi-judicial |and use decision
subject to the notice and hearing requirenments of ORS
197. 763.

The | ocal proceedings that led to adoption of the

SORS 197.763 establishes procedural requirenents, including notice and
hearing requirenents, for al | quasi -j udi ci al land use decisions.
ORS 215.402 to 215.431 establish procedural requirenents, including notice
and hearing requirenments, for county "permt" decisions. The term"permt"
is defined by ORS 215.402(4) as "discretionary approval of a proposed
devel opnent of land * * *_*
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chall enged decision included a Ilengthy public process,
during which alluvial resources in a significant area of the
county were exam ned. The challenged decision adopts a
nunber of neasures. First, it adopts the Aggregate Study.
Second, it adopts anmendnents to the text of the Plan and
ZPSO. Third, it adopts new Plan and zoni ng desi gnations for
Si X separate properties, conprising a total of 227 acres.

Those Pl an and zoni ng designati on changes are as foll ows:

1. The Plan and zoning map designations for an
18 acre area west of Island City (the R D
Mac, Inc. property) are changed to I|Industri al
and Surface M ning, respectively.®

2. The Plan map designation for a 12.8 acre area
is changed to Rural Residential. Part of the
12.8 acres is rezoned Farm Residential and
part is rezoned Rural Residential.

3. The Plan map designation for a 51.75 acre
area is changed to Rural Residential. Part
of t he 51. 75 acres S rezoned Far m
Resi denti al and part IS rezoned Rur al
Resi denti al .

4. The Plan map and zoning nmap designations for
an 80 acre area are changed to Exclusive
Agriculture and Excl usi ve Farm Use,

respectively.

5. The Plan and zoning nmap designations for a 35
acre area are changed to Industrial and
Surface M ning, respectively.

6. The Plan designation for a 30 acre area is

6The existing Statewide Planning Goal 2 (Land Use Planning) exception
for these 18 acres was al so anended. Prior to adoption of the disputed
decision, six of the 18 acres were planned Rural Residential and zoned Farm
Resi dential (R-3).
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changed to Surface M ning Reserve.

7. Exi sting ZPSO provisions gover ni ng t he
Surface M ning Zone are anended.

Finally, the chall enged decision provides recomendati ons to
the planning conm ssion with regard to site plan review of
the R D. Mac, Inc. property described in item No. 1 above.”’

While it is certainly possible to describe the
chal | enged decision as a collection of individual decisions,
sone of which if viewed in isolation I|ikely would be
characterized as quasi-judicial, we believe the challenged
decision is correctly viewed as a whole. For the reasons
expl ai ned bel ow, when the chall enged decision is viewed as a
whole, we conclude it is <correctly <characterized as
| egi slative rather than quasi-judicial.

In Strawberry Hill 4-Wieelers v. Benton Co. Bd. of

Comm, 287 Or 591, 602-03, 601 P2d 769 (1979), the Oregon

Supreme Court identified three factors to be considered in

determ ni ng whet her a |ocal gover nment decision is
quasi-judicial. Those factors may be summari zed as fol |l ows:
1. Is "the process bound to result in a
deci si on?"

’On February 20, 1992, the county granted site plan review approval for

the R D. Mac., Inc. property, and that decision was appealed to this Board.
That appeal was disnissed pursuant to an agreenent of the parties.
Lousi gnont v. Union County, O LUBA ___ (LUBA No. 92-066, June 19,
1992). The parties in this appeal were also parties in the |oca

proceedings that led to the decision challenged in LUBA No. 92-066, and the
significance of the parties' participation in this local proceeding is
di scussed further later in this opinion.
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2. Is "the decision bound to apply preexisting
criteria to concrete facts?"

3. Is the action "directed at a closely
circunscri bed fact ual situation or a
relatively small nunber of persons?”

The second factor 1is present, because preexisting
criteria apply, as is invariably the case with |and use
deci sions whether they be legislative or quasi-judicial.
However, the decision challenged in this appeal was not the
result of a local proceeding that was "bound to result in a
decision.” Neither was the decision "directed at a closely
circunscri bed factual situation or a relatively small nunber

of persons.” See Davenport v. City of Tigard, O LUBA

___ (LUBA Nos. 91-133 and 91-137, January 28, 1992), slip op
4-5.

No single Strawberry Hill criterion is determ native.

Estate of Paul Gold v. City of Portland, 87 O App 45, 740

P2d 812, rev den 304 Or 405 (1987). Here, however, only one
of the three criteria is net; and we conclude the chall enged
decision falls within the sonewhat nebulous category of
"l egislative" |and use decisions. Therefore, the notice and
hearing requirenents of ORS 197.763 applicable to "quasi-
judicial" |land use proceedi ngs do not apply.

B. ZPSO Requi renents for Notice and Hearing

ZPSO Article 23.00 is entitled "Land Use Regul ati on and
Land Use Plan Anendnents,"” and the requirenments of ZPSO

Article 23.00 are cited in the challenged decision as
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governing the chall enged deci sion. ZPSO 23.03(3) provides
that "[n]otice of a public hearing before the Planning
Conmm ssion shall be given according to provisions in [ZPSO

23.04." ZPSO 23.04 provides as follows:

"Al'l notices shall contain the tinme, place and a
brief description of the application and shall be
circulated in the follow ng manner

"1l. Separate notice of the Planning Conm ssion
and County Court hearings shall be published
in a newspaper of general circulation in the
County at | east 10-days prior to the
prospective hearings.

"2. Individual notice shall be miled to the
recorded owners within 300-feet of t he
property for which a Plan map or Zoning map
change has been requested. Failure of the
property owner to receive t he notice
descri bed shall not invalidate any anendnent.

"3. A proposal to amend the Land Use Plan or |and
use regulation or to adopt a new |and use
regul ation shall be submtted to the Director
of the Oregon DLCD at |east 45-days before
the final County Court hearing on adoption.
The proposal submtted shall contain 4-copies
of the text and any supplenmental information
the county believes is necessary to inform
the Director of DLCD as to the effect of the

proposal and shall indicate the date of the
final hearing on adoption by the County
Court .

"4. Planning decisions will be coordinated wth

other local, State and Federal agencies that
may have an effect upon, or be affected by
t he decision.”

Respondent contends, and petitioners do not dispute,
that the newspaper notice required by ZPSO 23.04(1) was

given prior to adoption of the challenged decision.
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Respondent further contends that the notice required by ZPSO
23.04(2) was not required in this proceeding, because the
chall enged decision is legislative, and ZPSO 23.04(2)
applies only to quasi-judicial decisions. Petitioners
di spute this latter contention.

We see nothing in the above quoted |anguage limting
the witten notice of hearing requirenent specified in ZPSO
23.04(2) to quasi-judicial proceedings. No party has cited,
and we are unable to l|locate, any |anguage in ZPSO Article
23.00 which distinguishes between |egislative and quasi-
judicial plan and | and use regul ati on anmendnents. W t hout
sonme basis in the | anguage of ZPSO Article 23 for excluding
| egi slative plan and | and use regul ati on anendnments fromthe
notice requirenments of ZPSO 23.04(2), we reject respondent's
argunments that ZPSO 23.04(2) does so.

Al t hough there is sone confusion on the point, we
assume for purposes of this opinion that all t hree
petitioners were entitled to witten notice of the hearing
before the planning commssion and board of county
conm ssioners in this matter under ZPSO 23.04(2). Wth the
exception of petitioner Leonard, respondent does not contend
that petitioners were provided witten notice of the public

hearing on the chall enged decision.8

8Respondent contends that a letter was sent to petitioner Leonard as a
menber of the Alluvial Resources Advisory Committee and that the letter was
sufficient to satisfy the requirenment of ZPSO 23.04(2). Respondent al so
contends that notice of the decision challenged in this proceedi ng was sent
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C. Failure to Provide Individual Notice of Hearing as
requi red by ZPSO 23.04(2)

Petitioners contend that had they been provided the
i ndi vidual notice of hearing required by ZPSO 23.04(2), they
woul d have appeared during the public hearings held before
the planning comm ssion and board of county comm ssioners
and opposed the decision. Had petitioners done so, and
requested notice of the decision in witing, they would have
been entitled to witten notice of the challenged decision
under ZPSO 23.03(8)(C). Petitioners reason that the
county's failure to provide them with individual witten
notice of the decision should have the |egal effect of
suspending the 21 day deadline for filing with this Board a
notice of intent to appeal the challenged decision, until
petitioners are provided such noti ce.

Petitioners' argunents rely upon, and attenpt to
extend, appellate court decisions concerning the effects on
statutory standing requirements and statutory appeal
deadlines that may result from | ocal government failures to

provide statutorily required notices of hearing and deci sion

in permt and postacknow edgnment plan and |and use

regul ati on anmendnent proceedi ngs. Flowers v. Klamath

County, 98 O App 384, 780 P2d 227 (1989) (failure to

to petitioner Leonard. Petitioner Leonard disputes those contentions. In
vi ew of our disposition of this matter, we need not resolve these disputes.
We assune, for purposes of this opinion, that the county did not provide
petitioners with the witten notice of hearing to which they were entitled
under ZPSO 23.04(2).
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provi de notice of hearing in permt proceeding); League of
Wonmen Voters v. Coos County, 82 O App 673, 729 P2d 588

(1986) (failure to provide notice of permt decision);

Ludwi ck v. Yamhill County, 72 O App 224, 696 P2d 536, rev

den 299 Or 443 (1985) (failure to provide notice of decision
amendi ng acknow edged conpr ehensi ve pl an and zoni ng
or di nance). Petitioners argue that persons who (1) are
entitled to witten notice of a public hearing, and (2) are
not given the required notice of hearing (and for that
reason fail to appear and thereby becone parties entitled to
written notice of the decision), nevertheless are thereafter
entitled to witten notice of the decision. Petitioners go

further and, citing League of Whnen Voters v. Coos County,

supra, contend that such persons are absolutely entitled to

such written notice of the decision and, if such witten
notice of the decision is not given, they need not appeal
t he decision to LUBA even though they may have actual notice
of the deci sion.

We first note that we have already determ ned
petitioners' right to receive notice of hearing in this
matter is provided by local |law, ZPSO 23.04(2) quoted supra,
rather than by statute. Therefore, the cases cited above
are not direct authority for petitioners' contention that
the running of the 21 day appeal period for filing their
notice of intent to appeal with this Board does not begin

until the county, in fact, gives each of them individual
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witten notice of the challenged decision. Furt her nor e,
regardl ess of whether the right to receive individual notice
of hearing is based on statute or |ocal law, we do not agree
with petitioners that the county's failure to provide
i ndividual witten notice to petitioners of the hearings
held in this matter is sufficient, by itself, to entitle

petitioners to be given individual witten notice of the

decision or to toll the 21 day deadline for filing a notice
of intent to appeal with this Board until individual witten
notice of the decision is given to petitioners. As we

explained in Citizens Concerned v. City of Sherwood, 21 O

LUBA 515 (1991), the absolute right under League of Wnen

Voters v. Coos County to be given individual witten notice

of the decision before the 21 day appeal period begins to
run does not apply in such circunstances. Rat her, in such
circunstances, the 21 day appeal period begins to run when
petitioners obtain actual know edge of the decision

regardl ess of whether the county provided petitioners
i ndi vidual written notice of the decision. W explained our

reasoning in Citizens Concerned as follows:

"The difficulty with petitioners' contention [that
they are absolutely entitled to individual witten
notice of the local decision] is that unlike the
situation presented in League of Wnen Voters, the
city did not give notice of hearing or conduct a
heari ng in this mat t er. Therefore, t he
petitioners could not and did not becone 'parties’
entitled to witten notice of the decision under
ORS 227.173(3). In League of Wnen Voters, the
petitioners appeared, took a position during the
| ocal proceeding and were therefore entitled by
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statute to receive witten notice. In such
circunstances the Court of Appeals held the period
for appeal to LUBA does not begin to run until
such persons, who have becone 'parties' by virtue
of their participation in the |ocal hearing,
receive the witten notice to which they are
statutorily entitl ed.

"Adm ttedly, had the city given the notice of
hearing required by ORS 227.175(5) and held a
hearing, one or nore of the petitioners m ght have
| earned of the hearing, m ght have appeared at the
hearing and presented testinony and, thereby,
woul d have becone a 'party' entitled to witten
notice of the decision under ORS 227.173(3). It
is essentially the possibility that an interested
person m ght have taken such steps that |ed the
Court of Appeals to conclude a |ocal governnment's
failure to observe statutory notice of hearing and
heari ng requi rements obvi at es the statutory
standing requirenents for an 'appearance' and
‘aggri evenent' under ORS 197.830(3). Fl ower s,
supra.

"It is possible to apply the reasoning in Flowers
to extend the absolute right to receive witten
notice of the decision, which 'parties' have under
League of Wnen Voters, to also include persons
who mght have become 'parties’ if notice of
hearing and a hearing had been provided. However,
we do not believe it is appropriate to do so.

"In League of Whnen Voters, the persons who
qualified as 'parties' were an identifiable class,
i.e. those who participated in the proceedi ngs and
t hereby becane parties. As the Court of Appeals
explained, it is a relatively sinple matter for
the local governnment to identify such parties and
provide them wth the required notice. The
Situation is far di fferent where the | ocal
gover nnment has proceeded on t he erroneous
assunption that notice of hearing and a hearing

are not required by statute. In such a situation,
there is no clearly identifiable class of parties
entitled to notice of the deci sion. The

identification of 'parties' statutorily entitled
to witten notice of the decision under ORS

Page 14
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227.175(10) in such a circunmstance is sufficiently
problematic that we do not believe the Court of
Appeals would extend its holding in League of
Wnen Voters to apply in such circunstances to

persons who m ght have becone parties.” Citizens
Concerned v. City of Sherwood, supra, 21 O LUBA
at 529- 30.

Qur decision in Citizens Concerned dealt with a city's

failure to provide notice of hearing in a permt proceeding,
as required by statute. However, for the reasons expl ained
below in the next section of this opinion, we conclude the
time for filing an appeal with this Board is tolled in a
simlar manner under ORS 197.830(3), where a |ocal
government fails to provide the witten notice of |ocal
hearing required wunder a |local code provision.?® As
expl ai ned bel ow, the 21 day appeal period set out in ORS
197.830(3) begins either at the time of "actual notice of
the decision,” if the person was entitled to notice of the
deci sion, or "the date a person knew or should have known of
the decision,” if the person was not entitled to witten
noti ce of the decision.

D. ORS 197.830(3)

ORS 197.830(3) provides as foll ows:

"If a local governnment makes a |and use decision
wi t hout provi di ng a heari ng or t he | ocal
governnment makes a land use decision which is
different from the proposal described in the
notice to such a degree that the notice of the

9The statutory provisions codified at ORS 197.830(3) did not apply to
the proceedings at issue in Citizens Concerned.
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proposed action did not reasonably describe the
| ocal government's  final actions, a person
adversely affected by the decision may appeal the
decision to [LUBA] under this section:

"(a) Wthin 21 days of actual notice where notice
is required, or

"(b) Wthin 21 days of the date a person knew or
should have known of the decision where no
notice is required." (Enphasis added.)

As an initial point, we construe ORS 197.830(3) to
apply where a local governnment is required to provide a
heari ng under state or local law, but fails to do so. We
determ ne above that in the present case ZPSO 23.04(2)
required that the county provide a hearing in this matter.

The nmore difficult question is what the |egislature
meant in ORS 197.830(3) by the words "w thout providing a
hearing." That |anguage, if applied literally, would limt
the applicability ORS 197.830(3) to circunstances where no
heari ng was hel d. However, the words "w thout providing a
heari ng" can be construed also to enconpass circunstances
where, although a hearing may have been held, one or nore
persons effectively were not provided a hearing due to the
| ocal governnment's failure to provide themthe notice of the
hearing to which they were entitled. We adopt the latter
construction, because a person is just as effectively denied
his or her right to a hearing in both circunstances. Ctf.

Fl owers v. Klamath County, supra, 98 O App at 388 (Il ocal

governnment may not rely on its own "failure to provide

notice and a hearing to defeat petitioners' ability to
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achi eve standing to challenge the failure to provide thent).

In summary, a |ocal governnent fails to "[provide] a
hearing,”" within the nmeaning ORS 197.830(3) if it (1) fails
to provide a hearing at all; or (2) fails to give a person
the individual notice of hearing he or she was entitled to

receive under state or l|ocal |law, thus denying that person

the ability to learn about and attend the hearing.10
Therefore, the time limts specified in ORS 197.830(3)(a)
and (b), within which a person adversely affected by the
decision may file a notice of intent to appeal to LUBA,

apply in the follow ng three circunstances:

(1) The |l ocal governnment was required to hold a
hearing, and did not do so.

(2) The local government held a hearing, but
failed to give one or nore persons the notice
of hearing they were entitled to receive
under applicable provisions of state or | ocal
| aw.

(3) The local governnent held a hearing and gave
the required notice of that hearing, but the
action taken in the decision is significantly
different from the proposal described in the
heari ng noti ce.

The second of the above circunstances applies in this

case. Under ORS 197.830(3), "a person adversely affected by

10A person who received the legally required notice, and did not attend
the hearing, or who failed to receive the legally required notice, but
nevert hel ess | earned about and attended the hearing, has been "[provided] a
hearing" within the nmeaning of ORS 197.830(3) and would not be entitled to
file a notice of intent to appeal within the tine limts provided in ORS
197.830(3).
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t he deci sion may appeal the decision to [LUBA]:

"(a) Wthin 21 days of actual notice where notice
is required, or

"(b) Wthin 21 days of the date a person knew or
should have known of the decision where no
notice is required.”

For purposes of this opinion, we assune petitioners are
adversely affected by the decision.1l The above quoted
portion of ORS 197.830(3) does not nmake it clear whether the

word "notice" refers to notice of the decision or to notice

of hearing. However, construing the statute as a whole, and
viewing its use of the word "notice" in context, it is

reasonably clear it refers to notice of the decision.?1?
Therefore under ORS 197.830(3)(a), an appeal to LUBA nust be
filed "[w]ithin 21 days of actual notice [of the decision],
where notice [of the decision] 1is required.” Under

ORS 197.830(3)(b), an appeal to LUBA nust be filed "[w]ithin

1lunder OAR 661-10-030(3)(a), the petition for review nust include a
st at enent of "the facts that establish petitioner's standing.;"
Ther ef or e, petitioners relying on the tinelines est abl i shed by
ORS 197.830(3) for filing a notice of intent to appeal with this Board nust
allege facts sufficient to establish that they are "adversely affected" by
the chal | enged deci si on

12The 21 day appeal period in ORS 197.830(3)(b) is measured from "the

date a person knew or should have known of the decision * * *." The 21 day
appeal period nmeasured from "actual notice" in ORS 197.830(3)(a) could only
logically refer to notice of the decision. Al t hough the phrases "where

notice is required" in ORS 197.830(3)(a) and "where no notice is required"
in ORS 197.830(3)(b) arguably could refer either notice of hearing or
notice of the decision, we conclude the latter meaning was intended. |[|f we
are correct that the initial use of the word "notice" in 197.830(3)(a)
means notice of the decision, there is no reason to suspect that a
different neaning was intended where the word notice is used el sewhere in
ORS 197.830(3)(a) and (b).
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21 days of the date a person knew or should have known of
t he deci sion where no notice [of the decision] is required.”

Al t hough petitioners were entitled to notice of the
hearing held by the county in this matter under ZPSO
23.04(2), neither that ZPSO provision, nor any other ZPSO or
statutory provision of which we are aware required that the
county give petitioners notice of the chall enged deci sion.
Therefore, under ORS 197.830(3)(b), petitioners' notices of
intent to appeal in this matter are tinely only if they were
filed within 21 days after petitioners "knew or should have
known" of the chall enged ordi nance.

E. Petitioners' Know edge of the Chall enged Deci sion

Both parties have attached, and ask that we consider,
witten material that is not included in the record
submtted by respondent in this matter. Therefore, we first
consider whether this Board is |limted to the record, or
whet her we nmay consider evidence outside the record in
determ ni ng whet her petitioners' notices of intent to appeal
were tinmely filed.13

Qur review in this appeal normally would be limted to

13Wth the agreement of the parties, we earlier disnissed an appeal
concerning site review approval for one of the sites affected by the
decision challenged in this appeal. Lousignont v. Union County, (LUBA No.
92-066, June 19, 1992). See n 7 and related text, supra. VWile no party
has noved for an evidentiary hearing or requested that we consider the
entire record in LUBA No. 92-066 in deternining when petitioners knew or
shoul d have known of the challenged decision, the proceedings leading to
the decision challenged in LUBA No. 92-066 occurred shortly after the
chal I enged deci sion was nmade and are clearly rel ated.
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the record submtted in this matter and would not include
the record in LUBA No. 92-066, absent an agreenent by the
parties to the contrary. ORS 197.830(13)(a). However, on
at | east one other occasion, we have considered materials
not included in the record in determ ning whether we have

jurisdiction. Henstreet v. Seaside |Inprovenent Comm, 16 O

LUBA 630, 631-33 (1988). In Henstreet, while no party noved
for an evidentiary hearing, all parties attached witten
material not included in the record and requested that we
consider such material in determ ning our jurisdiction. As
in Henstreet, we consider the pages of the local record in
LUBA No. 92-066 submtted by the parties in this case, as
well as the additional pages fromthat record cited in this
opinion, in determning whether petitioners knew or should
have known of the decision challenged in this proceeding as
a result of their participation in the |ocal proceedings
that led to the decision challenged in LUBA No. 92-066.

The timely filing of a notice of intent to appeal is
required for this Board to have jurisdiction, and
petitioners have the burden of establishing that LUBA has

jurisdiction. Sparrows v. Clackams County, O LUBA

(LUBA No. 92-107, Decenber 7, 1992), slip op 11; Citizens
Concerned, supra, 21 O LUBA at 527; Flowers v. Klamath

County, 17 Or LUBA 1078, 1103 (1989). Where a petitioner
seeks to file a notice of intent to appeal with this Board

under ORS 197.830(3)(b) nore than 21 days after the appeal ed
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deci sion became final, it Is petitioner's burden to
denonstrate that the notice of intent to appeal is tinely
filed under ORS 197.830(3)(b), i.e. within 21 days after the
petitioner knew or should have known of the challenged
deci si on.

Al'l of the petitioners were participants in the |ocal
proceedings that |led to the decision challenged in LUBA
No. 92-066. All petitioners were present and spoke at a
Sept enber 23, 1991 planning comm ssion neeting during those
proceedi ngs. Record (LUBA No. 92-066) 170-73. A pl anni ng
departnment staff report was submtted and di scussed during
t hat neeting. Record (LUBA No. 92-066) 170, 175-82. That
staff report refers to the Alluvial Resources Advisory
Commi ttee del i berati ons and t he board of county
conm ssioners' decision challenged in this appeal. Record
(LUBA No. 92-066) 178.

By virtue of his participation in the proceedings
| eading to the decision challenged in LUBA No. 92-066 and as
a nenber of the Alluvial Resources Advisory Commttee and
hi s presuned famliarity wi th t he nat ure of t he
recommendati ons of the Alluvial Resources Advisory Commttee
to the board of county conm ssioners, petitioner Leonard
knew or should have known of the challenged decision as

early as Septenmber 23, 1991.14 Petitioner Leonard has not

l4petitioner Leonard concedes that he learned of the adoption of the
chal I enged ordi nance on Septenber 23, 1991. Petition for Review 2.
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satisfied his burden to show that his notice of intent to
appeal in LUBA No. 91-202 was filed within 21 days after he
knew or should have known of the chall enged decision. 15

It is even clearer that the notice of intent to appea
filed in LUBA No. 92-096, by petitioners Lousignont and
Baker, was filed nore than 21 days after petitioners
Lousi gnont and Baker knew or should have known of the
chal | enged deci si on. Petitioners Lousignont and Baker were
al so present at the Septenber 23, 1991 planning comm ssion
meeti ng and opposed the request for site plan approval. The
record in LUBA No. 92-066 indicates that on October 28,
1991, opponents submtted a nmenorandum opposi ng the proposed
site plan approval. Record (LUBA No. 92-066) 159. That
menor andum explicitly refers to the ordinance challenged in
this appeal and states that the ordinance will be chall enged
at LUBA. 16 Petitioners Lousignont and Baker did not file
their notice of intent to appeal in LUBA No. 92-096 unti
April 29, 1992.17

15As noted earlier, petitioner Leonard filed his notice of intent to
appeal on Novenmber 6, 1991

16The record indicates the opponents' nenorandum was subnmitted by
petitioner Lousignont. Record (LUBA No. 92-066) unnumbered table of
contents.

17petitioner Lousignont concedes she was aware of the challenged
ordi nance by Septenber 23, 1991. Petitioner's QOpposition to Respondent's
Motion to Dismiss, Exhibit 2, p. 3. While petitioner Baker apparently does
not concede that he was aware of the chall enged ordi nance by Septenber 23,
1991, for the reasons explained in the text, we conclude that he was.

Page 22



© 00 N oo o B~ w N P

N T = R e N N e
© 0O N o o M W N L O

For t he reasons expl ai ned above, we concl ude
petitioners have failed to denonstrate that the notices of
intent to appeal in LUBA Nos. 91-202 and 92-096 were tinely
filed.

F. Post acknowl edgnent Pl an Amendnent Procedures

The decision challenged in this appeal IS a
post acknow edgnment anmendnment of the county Plan and ZPSO
Under ORS 197.615(1), the text of the anmendnment as well as
the supporting findings nust be transmtted to the
Departnment of Land Conservation and Developnment (DLCD)
Petitioners contend the county did not send a conpl ete copy
of the challenged ordinance and findings to DLCD, as
required by ORS 197.615(1), until October 17, 1991 and that
petitioner Leonard's notice of intent to appeal is tinmely
because it was filed within 21 days of that date. 18

The fundanental flaw in petitioners' argunent is that
none of the petitioners were included on DLCD s |ist of
persons entitled to receive notice of the county's decision

pursuant to ORS 197.615(3) at the time the decision, or sone

18The county's notice to DLCD that it adopted the ordinance challenged
in this appeal was received by DLCD on August 2, 1991. Petitioners contend
that notice included copies of the ordinance and the Aggregate Study but
did not include a copy of the supporting findings. On Cctober 15, 1991
petitioners' attorney requested that DLCD provide hima copy of the notice
of adoption that DLCD received fromthe county on August 2, 1991. The copy
of that submittal provided by DLCD to petitioners' attorney did not include
the findings supporting the chall enged ordinance. Thereafter, the county
provided DLCD a copy of the supporting findings, which DLCD received on
OCctober 17, 1991 and provided to petitioners' attorney. However,
respondent disputes petitioners' contention that the findings docunent was
not included with the August 2, 1991 subnmittal to DLCD.
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part of the decision, initially was received by DLCD in
August 2, 1991.19 Therefore, even if the notice of decision
submtted to DLCD was defective in the way petitioners
allege, it <could not have prejudiced their substantial
rights in any way, because they would not have received
notice of the challenged action fromDLCD in any event. The
subsequent inquiries from DLCD and subsequent submttal by
the county provide no excuse for petitioners' failure to
file their notices of intent to appeal wth this Board
within 21 days after they knew or should have known of the

chal | enged decision.20 Sparrows v. Clackamas County, supra,

slip op at 9; Kellogg Lake Friends v. City of MIwaukie, 16

O LUBA 755, 759-60 (1988).

This appeal is dism ssed.

190RS 197.615(3) provides, in part, as follows:

"Not later than five working days after receipt of an anendnent
to an acknow edged conprehensive plan or |and use regulation or
a new |land use regulation * * * the director shall notify by
mail or other submission any persons who have requested
notification. * * *"

The notice provided by the director under ORS 197.615(3) nust include
notice of requirements for appeal and list |ocations where the new or
anended plan or |and use regul ation provision may be revi ewed.

20petitioners also argue that because the challenged decision amends a
statewi de planning goal exception contained in the Plan, the county was
obligated to give the notice of public hearing on proposed goal exceptions
required by ORS 197.732(5). However, ORS 197.732(5) does not require that
i ndi vidual written notice be given. While petitioners appear to be correct
that the published notice of hearing actually given by the county fails to
conply with the substantive requirenments of ORS 197.732(5), that failure
has no effect on the petitioners' obligation under ORS 197.830(3)(b) to
file a notice of intent to appeal with LUBA within 21 days after they "knew
or shoul d have known" of the chall enged deci sion.
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