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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
REI D Gl ESY,
Petitioner,
VS.
LUBA No. 92-111

BENTON COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
ROBERT C. MONTGOMERY and
DEBORAH S. MONTGOMERY,
| nt ervenor s- Respondent . )

Appeal from Benton County.

Steven M Cl aussen, Portland, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Wl liams, Fredrickson, Stark & Wi sensee.

Janet S. McCoy, Corvallis, filed a response brief and
argued on behal f of respondent.

Robert C. Mont gonery and Deborah S. Mont gonery,
Philomath, filed a response brief. Robert C. Montgonery
argued on his own behal f.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 12/ 08/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the board of county
conmm ssi oners approving an application for a farm dwelling
on a 40.17 acre parcel zoned Exclusive Farm Use (EFU).

MOTI ON TO | NTERVENE

Robert C. Montgonery and Deborah S. Montgonery nove to
intervene on the side of respondent in this appeal
proceedi ng. Petitioner does not object to the notion, and
it is allowed.

FACTS

| ntervenors own both the subject parcel and an adj acent
80.38 acre parcel also zoned EFU. Both the subject and
adj acent parcel are wused for agricultural operations,
including Christmas tree and hay production, as well as
| i vest ock pasture.

The proposal is to allow the contract purchasers of the
subject property, the applicants below, to construct a
dwel ling on the subject property. The applicants propose to
establish on the subject parcel a Ilivestock operation
i nvol ving the raising of purebred sheep and cattle.

The planning conm ssion approved the application.
Petitioner appealed to the board of conm ssioners. The
board of comm ssioners affirmed the decision of the planning

conmm ssion, and this appeal followed.
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FI RST ASSI GNMENT OF ERROR

"The county failed to make adequate findings in

concluding [Benton County Zoning Ordinance]
Sec. 55.110(3)(b), which requires considerati

BZO
on of

"the nmedian size of comrercial farnms which operate

managenment units wthin one-half mle of
proposed site of the farmdwelling,' did not
to this application.”

t he
apply

BZO 55.110(3) requires an applicant to establish that

farms in the area when consi dering":

" * * * %

"(b) The nedian size of comercial farns

the size of the farm unit on which a farm dwelling is

proposed is "consistent with the size of existing comrercial

whi ch

operate managenent units within one-half

(1/2) mle of the proposed site of the
dwelling as reported by the Oregon
University extension service, agricul

farm
St ate
tural

conservation and stabilization services or

other sim |l ar source.

"(c) If the type of farm products produced o

n the

applicant's farm is not represented wthin
the area surveyed under subsection (b) of

this section, [then t he county

shal |

consider] the nmedian size of farms reported
in the 1982 Census of Agriculture Special

Tabul ati ons primarily engaged in

t he

production of simlar products within Benton

County, or within Oregon District 2 if
is suppressed for Benton County.

"k * * * %"

dat a

The county determined the type of products to be

33 produced on the subject property are not represented in the

34 one-half mle area surrounding the property and,

35 that
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the medi an farm si ze determ nati on shoul d be

therefore

made under
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BZO 55.110(3)(c) rather than under BZO 55.110(3)(hb).
Specifically, the county determ ned the proposed farm
operation is distinguishable fromcomercial farm operations

within the one-half m | e area because:

"The single purebred cattle operation adjacent [to
the subject property] is not conparable because
the "operator |eased the property, there are no
sheep, and there is a |lesser intensity of breeding

t echni ques. There are no conbination purebred
cattle and sheep breeding operations of this
degree of intensity in the area. * * *" Recor d
14.

The dispute under this assignnment of error is whether
t he county correctly concl uded, pur suant to BZO
55.110(3)(c), that the type of farm products to be produced
on the proposed farm unit is unrepresented in the one-half
mle area surveyed pursuant to BZO 55.110(3)(b). If the
county is correct, the proposed farmunit is not required to
be consistent with the 126 acre nedian commercial farm unit
size found in that one-half mle area.

The exception contained in BZO 55.110(3)(c) is based on
the products to be produced on a proposed farm unit. The
products to be produced on this proposed farm unit are
purebred sheep and cattle. The uncontroverted evidence in
the record establishes that commercial farm units producing
purebred cattle and purebred sheep exist within the one-half
mle area surrounding the subject property. The county

interprets the exception in BzZO 55.110(3)(c) to apply
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because the nmethods of nmanagenent!l for producing the

proposed farm products will be different from the nmethod of
managenent used by the commercial farm units in the area
that are producing the sane products. This is clearly

contrary to the express words wused in BZO 55.110(3)(c).

Clark v. Jackson County, 313 Or 508, 515,  P2d _
(1992). BZO 55.110(3)(c) requires that there be no
commer ci al farm operations I n t he area pr oduci ng

representative farm products, not that there be no farm

operations enploying precisely the same farm managenent
t echni ques.

Further, we also believe the county's interpretation of
BZO 55.110(3)(c), t hat ar ea farm units are not
representative of the proposed farm unit because area farm
units produce purebred cattle or sheep, rather than a
conmbi nati on of purebred sheep and cattle, is also clearly
contrary to the express terns  of BZO 55.110(3)(c).
Regardl ess of the fact that the proposed farm operation w l
involve raising both purebred sheep and cattle, those farm
products, viz, sheep and cattle, are produced on farmunits
within the one-half mle area.

The first assignment of error is sustained.

SECOND ASSI GNVENT OF ERROR

"Even if it were proper for the county to apply

1The applicant proposes to engage in specialized herd managenent
techni ques including enbryo transfer for the conception of young.
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BZO Sec. 55.110(3)(c), rat her t han Sec

55.110(3)(b), it msconstrued the applicable |aw,
failed to make adequate findings and nade a
deci sion not supported by substantial evidence in
concl udi ng the proposed 40 acre farm size would be
consistent with the size of existing comercial
farm operations in the county.”

This assignnent of error assunmes that the chall enged
decision correctly concludes the area farm units are not
representative of the proposed farm unit, and that the
county correctly analyzed the farm unit size question under
BZO 55.110(3)(c), rather than BzZO 55.110(3)(b). However, we
determ ne above that the county's determnation in this
regard i s erroneous.

The second assignnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"The county failed to make adequate findings and
made a decision not supported by substantial
evidence in concluding the proposed dwelling wll
provide for a farm use conpatible with surrounding
farm enterprises.”

BZO 55.110(3)(d) requires the county to consider the
following, as a prerequisite to approval of a proposed farm
dwel |'i ng:

"The extent to which the proposed dwelling wll
provide for the establishment or expansion of farm
uses which can be integrated or will be conpatible
with surrounding farm enterprises."”

The chal |l enged deci si on determ nes:

"The applicant's managenment plan provides that

livestock water will be obtained from a donestic
well to be drilled prior to the construction of a
dwel I'i ng. The neighbors to the north and south
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have good wells, and a local well driller has
informed them that there have been no serious

problenms wth water in the imediate area
Irrigation of the pasture is probably not
f easi bl e, and none is planned. I nf or mati on

provided by the Benton County Extension Service
shows that water consunption is 6-12 gallons per
day for cattle, 6-8 gallons per day for calves

and 10-12 gallons per day for two year old cattle.
Sheep consune 1 gallon of water per day, except
when nursing, and then it may be 1.5 gallons per
day. Lanmbs consune 0.5 gallon per day. There are
wells in the area that support simlar uses. The
adj acent property to the north * * * has a well
whi ch produces five gallons per mnute by punp

t est. The adjacent property to the south, owned
by [intervenors] has a well which produces twenty
gallons per mnute by punp test. There is

sufficient water to support the proposed use."
Record 14-15.

"The proposed dwelling would provide for the
establishment of a new farm use that would be
conpati ble and conplenentary to surrounding farm
enterprises in that adjacent farm uses include:
Pasture for sheep and cattle, and hay and
Christmas tree production. The establishnment of a
purebred cattle and sheep farm would produce
breeding stock of a value to other comerci al

producers In t he ar ea. Ther ef or e, t he
est abl i shnment of a dwelling wll enable a
significant intensification and expansion of
cattle breeding farmuses * * *. " Record 17.

Under this assignnment of error, petitioner argues the
county's findings that the proposed farm dwelling is
conpatible with surrounding farm enterprises are inadequate
and not supported by substantial evidence in the whole
record. Specifically, petitioner contends the chall enged
decision fails to establish conpliance with BZO 55.110(3)(d)

because it envisions providing water for |livestock and
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donmestic use from wells drilled for those purposes or from
springs. Petitioner argues that this could have an adverse
effect on area water wusers. We address these questions
separately bel ow

A. Adequacy of Findi ngs

Petitioner argues t he chal | enged findi ngs are
i nadequate because they do not establish the county
i ndependently verified the facts expressed in the chall enged
deci sion concerning the proposal's inpacts on water and
conpatibility with farm ng enterprises in the area.

We di sagree that the county is required to establish it
i ndependently verified the evidence submtted by the
applicant for devel opnment approval below. That the findings
fail to establish such an investigation occurred provides no
basis for reversal or remand of the chall enged deci sion.

Thi s subassignment of error is denied.

B. Evi denti ary Support

We have reviewed the evidence cited by the parties.
VWhile there is evidence in the record that some area wells
are experiencing water shortages, there is also evidence in
the record that not all area wells are experiencing such
shortages, and that some area wells are functioning wthout
difficulty. Further, there is no dispute that regardl ess of
whet her a dwelling is constructed on the subject property, a
well could be drilled or a spring could be used to water

| i vest ock. The relevant question is whether there is
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evi dence that the proposed dwelling will be conpatible with

area farm enterprises, not whether the proposed farm use
will be conpatible with area farns. Thus, while we agree
with petitioner that water inpacts on area farm operations
are relevant to determining conpatibility, the relevant
water quantity inpacts on area farm operations are those due
to the proposed dwelling.

Further, that certain donestic wells in the area my be
experiencing water shortages is not in itself a basis under
the BZO for determining the proposed farm dwelling is
i nconpatible with area farm operations. Again, the relevant
guestion is whether the proposed dwelling wll have adverse

i npacts on area farm operations, not donestic water users.

O the evidence cited by petitioner, only one person who
testified concerning area water shortages is identified as a
"farmer." VWhile one could infer fromthe evidence cited by
petitioner that the proposed dwelling could be inconpatible
with area farm ng enterprises because it would add another
water wuser, the evidence in this regard is general. The
evidence cited by the county includes testinony of a well
driller to the effect that the area does not have any
significant water quantity problenms, and the testinony of
intervenors that their adjacent property has no water
quantity probl ens. Petitioner's evidence does not so
underm ne the evidence relied upon by the county as to nake

it unreasonable for the county to rely upon it.
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The evidence <cited by the parties supports both
petitioner's and the county's positions. Where there is
conflicting believable evidence, the ~choice of which

evidence to believe belongs to the county. W ssusi k v.

Yamhi || County, 20 Or LUBA 246, 260 (1990). We concl ude a

reasonabl e decision nmaker could determne, as the county
di d, that the proposed farm dwelling would not be
inconpatible with area farm enterprises. W will not
di sturb the county's choice here.

Thi s subassi gnnent of error is denied.

The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"The county acted in violation of state standards
for lot sizes.”

OAR 660- 05-025(1) provides that the Statew de Pl anning
Goal 3 (Agricultural Lands) mninmum | ot size standard is to
be applied to the "approval of farmdwellings on preexisting
lots to prevent increased developnent frominterfering with
nei ghboring farns." OAR 660- 05-025(1) establishes that to
approve a farmdwel ling, the property on which such dwelling
is proposed to be situated nmust "nmee[t] the m ninmum]|l ot size
standard. " We assunme the "mninmum |ot size standard”
referred to is that described in OAR 660-05-015. OAR 660-

05-015 ("M ni mum Lot Size Standard") provides as foll ows:

"(1l) Goal 3 states, 'such mninmum lots sizes as
are utilized for any farm use zones shall be
appropriate for the continuation of the
existing agricultural enterprise within the
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"(2)

"(3)

"(4)

area.' This Goal phrase is the required
m nimum | ot size standard to be wused to
determ ne appropriate |lot sizes in EFU zones.
| t is applied when approving both the
creation of new lots and farm dwellings on
pre-existing | ots.

Goal 3 does not require a specific acre size

* * %

The Goal 3 mninmum |l ot size can be applied in
various ways, including but not |limted to
the follow ng:

"x % *x * %

"(c) To det er m ne per f or mance st andar ds,
whi ch are used to decide appropriate |ot
sizes for farm and nonfarm uses on a
case- by-case basis.

Counties shall apply the Goal 3 standard on
mninmum |lots sizes in the way which best
nmeets their local needs. * * * The standard
shal | be applied in a way adequate to
mai nt ai n conti nuation of t he exi sting
commercial agriculture in the area.

* * %"

24 OAR 660-05-015(6) provides the follow ng nethodol ogy

25 applying the m nimum | ot

26
27
28
29
30
31
32
33
34
35
36
37

38
Page 11

"(a) The mnimm | ot si ze(s) needed to
mai nt ai n t he exi sting conmmer ci al
agricul tural enterprise shal | be
determi ned by identifying the types and
sizes of comercial farms in the area.

When I dentifying conmmer ci al farns,
entire conmer ci al farnms shal | be
included, not portions devoted to a
particular type of agriculture. The

identification of comercial farns nmay
be conducted on a county wde or
subcounty basi s.

"(b) Commercial agricultural operations to be

f or

Size requirenments expressed above:
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identified should be determ ned based on
type of products produced value of
product s sol d, yi el ds, farm ng
practices, and marketing practices.

"(c) Local governnents which apply Goal 3's
m nimum | ot size standard on a case-by-
case basis my satisfy the commerci al

agricultural identification requirenment
in subsection (6)(a) of this rule by
i dentifying t he Si zes and ot her

characteristics of existing commercial
farms in an area which is |arge enough
to represent accurately the existing
commer ci al agricul tural enterprise
within t he ar ea cont ai ni ng t he
applicant's parcel.

nx ok kK %

BZO 55.110(3)(b) provides requirenents simlar to
OAR 660-05-015(6) for the identification of the appropriate
mninmum |ot size for an agricultural area. The only
significant difference between the farm size identification
met hodol ogies in BZO 55.110(3)(b) and OAR 660-05-015(6), is
that the county allows the quest for existing comercial
agricultural operations to be limted to a one-half mle
area surrounding the subject property. However, in a
simlar circumstance, we stated that a one-half mle radius
provided in a county ordinance was a m ni nrum standard, and
if no representative agricultural operations are found in
that m ni num area, then the county nust broaden the inquiry.

Still v. WMarion County, O LUBA _ (LUBA No. 91-092

Novenber 15, 1991), slip op 10-11. This is essentially what
BZO 55.110(3)(c) requires.
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Bot h OAR 660- 05-015(6) and BZO 55.110(3)(b) require the
county to determne (1) the agricultural area to be
analyzed, (2) the nature of the "existing" comercial
agricultural enterprises in that area, and (3) the "lot"
size appropriate for the continuation of the identified
existing comrercial agricultural enterprises. Here, as
expl ained under the first assignnment of error, there are
exi sting purebred sheep and cattle agricultural operations
in the one half-mle area. Accordingly, the challenged
decision is inconsistent with both OAR 660-05-015(6) and BZO
55.110(3)(b) because it fails to determ ne and apply to the
subject application for a farm dwelling a |ot size
appropriate to the continuation of the existing comrercial
agricultural purebred cattle and sheep enterprises in the
one-half mle area surrounding the subject parcel.

The forth assignnent of error is sustained.

The county's decision is remanded.
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