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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
LESLI E TERRA and DOUG TERRA,
Petitioners,
and

)
)
)
)
)
)
)

FRAN RECHT, M CHAEL NOACK

SALLY NOACK, JOHN COURTER, )
M CHAEL O GARA and JANELLE O GARA,)
) LUBA No. 92-068
| nt ervenors-Petitioner, )
) FI NAL OPI NI ON
VS. ) AND ORDER
)
CI TY OF NEWPORT, )
)
Respondent , )
)
and )
)
VI STA LAND CORPORATI ON OF OREGON, )
)
| nt ervenor - Respondent . )

Appeal from City of Newport.

Leslie Terra and Doug Terra, Newport, filed a petition
for review Leslie Terra argued on her own behal f.

Fran Recht, Depoe Bay, filed a petition for review and
argued on her own behal f.

No appearance by respondent.

Dennis J. Wne, Lincoln City, filed the response brief
and argued on behalf of intervenor-respondent.

SHERTON, Chi ef Ref er ee; KELLI NGTQON, Ref er ee,
participated in the decision.

HOLSTUN, Referee, dissenting.



REMANDED 01/ 22/ 93

Judicial review is governed by the provisions of ORS

1
2
3
4 You are entitled to judicial review of this Order.
5
6 197.850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a city council order approving a
conditional use permt for a notel or hotel.
FACTS

The subject property is 8.84 acres in size, designated
H gh Density Residential by the conprehensive plan, and
zoned High Density Milti-Famly Residential (R-4). The
property is |ocated west of Hi ghway 101. It is adjoined by
the Pacific Ocean on the west and NW 68th Street on the
north. The subject property contains a wooded canyon.
Schooner Creek flows from the east side of the property to
its northwest corner. There are relatively steep slopes on
t he sout hern and northeastern portions of the property.

Properties to the east and south are also zoned RA4.
Properties to the north are zoned Medium Density Single-
Famly Residential (R-2). Property to the north and east
are developed with single famly residences. Properties to
the south contain the Schooner Landing tinme share project
and the Pacific Shores recreational vehicle park.

| nt ervenor -respondent (intervenor) applied for a
condi ti onal use permt for a 100  unit condom ni um

devel opnent as a "nmotel" or "hotel."1 The proposed

1The Zoning Ordinance of the City of Newport (NZO) allows "condoni ni uns"
as a pernmitted use in the R4 zone. NZO 2-2-1.025(d) (20). However, the
city determined that the "condom nium use allowed as a pernmitted use in
the R-4 zone does not include short term rentals. The city further
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devel opnent includes short and long termrental units and an
8, 000 square foot community building. The original proposal
included access to the proposed developnent from both
H ghway 101 and NW 68th Street. The community buil ding and
associ ated parking were proposed to be |located on the
nort heast corner of the property, north of Schooner Creek.
The condom niuns were proposed to be |ocated south of
Schooner Creek.

After public hearings on Septenber 9, October 14 and
Cct ober 28, 1991, t he pl anni ng conm ssi on approved
intervenor's application.?2 Petitioners, i ntervenors-
petitioner and the Oregon Departnent of Transportation

(ODAT) appealed the planning comm ssion's decision to the

city council. The city council conducted an on the record
review of the planning conm ssion's decision. On March 2,
1992, the <city council issued an order approving the

conditional use permt, wth conditions requiring that
intervenor (1) pave NW 68th Street and provide a cul -de-sac
at its west ern term nus; (2) provide for certain
i nprovenents to the intersection of NW68th Street and

H ghway 101; (3) relocate the community building south of

determ ned that in order to approve short termrental use of the proposed
condoni ni um devel opment, it nust be approved as a "notel"” or "hotel,"” which
are conditional uses in the R4 zone. NZO 2-2-1.025(d)(12). Record 2-3.
The <city's determination that the proposed developnment requires a
conditional use pernmit as a nmotel or hotel is not challenged in this
appeal .

2During this process, the proposal was nodified to provide access only
fromNW®68th Street, not from Hi ghway 101.
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Schooner Creek, limt it to 3,000 square feet in size, and
restrict its use to the occupants of the proposed units; and
(4) convey to the city an open space easenent for visual
access to the portion of the property north of Schooner
Cr eek.

Thi s appeal foll owed.
NI NTH ASSI GNVENT OF ERROR

Petitioners and I ntervenor-petitioner Recht
(petitioners) contend certain conditions inposed by the
chal l enged order, concerning parking spaces to be provided
in the western termnus of NW 68th  Street and the
perm ssibility of enclosing the area north of Schooner Creek
with a fence, do not accurately reflect the city council's
di scussion or deliberations.

As we have explained on nunmerous occasions, it is a
| ocal governnment's final witten decision that is subject to
our review, not statenents made by decision nmakers during
t he proceedings |l eading to adoption of a |and use decision.

Toth v. Curry County, 22 Or LUBA 488, 492-93 (1991); G uber

v. Lincoln County, 16 O LUBA 456, 460 (1988); CQatfield

Ri dge Residents Rights v. Clackamas Co., 14 O LUBA 766,

768-69 (1986); MCullough v. Cty of Baker, 14 Or LUBA 198,

200 (1986); Citadel Corporation v. Tillamok County, 9 O

LUBA 61, 67 (1983). Any positions that were expressed
orally by the city council nmenbers during the city counci

proceedings, with regard to conditions to be inposed, were
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at nost prelimnary and subject to change in the city

council's final witten decision. Toth v. Curry County,

supra; see Sokol v. City of Lake Oswego, 18 Or LUBA 375

400-01, aff'd 100 O App 594 (1990) (an oral decision is
tentative and may be changed any tinme before the decision is
reduced to witing and becones final).

The ninth assignnment of error is denied.
FI RST, SECOND AND THI RD ASSI GNMENTS OF ERROR

In these assignnments of error, petitioners challenge
the evidentiary support for certain individual findings in
the challenged decision and for the city's overall
determ nation of conpliance with the conditional use permt
approval standard established by NzZO 2-5-3. 005.

A. | ndi vi dual Fi ndi ngs

This Board is required to reverse or remand | ocal
governnment | and use decisions where those decisions are not
supported by substantial evidence. ORS 197.835(7)(a) (0
Giffith v. City of MIlwaukie, 19 Or LUBA 300, 304 (1990);

Sel | wod Harbor Condo. Assoc. v. City of Portland, 16 O

LUBA 505, 513-514 (1988). ORS 197.835(7)(a)(C) does not
require that every statenment or finding adopted in support
of a land use decision nust be supported by evidence in the
record. That a particular finding is not supported by
substantial evidence, of itself, provides no basis for
remandi ng the decision the finding is adopted to support,

unless the finding is critical to the decision. Cann v.
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City of Portland, 14 Or LUBA 254, 257 (1986); Bonner v. City

of Portland, 11 O LUBA 40, 52-53 (1984). Therefore, in

addition to denonstrating a challenged finding is not
supported by substantial evi dence, a petitioner nust
denonstrate the challenged finding is critical to (i.e.
necessary to support) the chall enged decision. |d.

First, petitioners challenge the evidentiary support
for findings that the proposed developnent is "essentially
residenti al in nature," "substantially simlar to the
residential uses otherwi se permtted" and "simlar in nature
and extent to the surrounding uses."” Record 4, 5, 172.3
However, petitioners do not explain why these findings are
essential to the chall enged decision, and we do not see that
they are.?

Second, petitioners challenge the evidentiary support
for a finding that "testinony is not entirely certain as to

the traffic effects of [approving] the Conditional Use

3The city council's decision incorporates by reference as findings in
support of its decision the "Findings of Fact, Recomendations and
Concl usi ons" of the Septenmber 9, 1991 staff report found at Record 168.
Record 6.

4As expl ai ned bel ow, the NZO 2-5-3.005 conditional use pernit approval
standard requires that "the characteristics of [a proposed] conditional use
shall not be unreasonably inconpatible with" existing or permtted uses in
surroundi ng areas. This standard does not require that a proposed
conditional use be simlar to existing or permtted uses in surrounding
areas, but rather only that it not be unreasonably inconpatible with such
uses. However, to the extent evidence cited by petitioners with regard to
the (dis)sinmlarity of the proposed developnent to surrounding uses is
relevant to the required conpatibility determination, it is considered in
section B bel ow.
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Permt." Record 5. Petitioners contend this finding is
i ncorrect because there is undisputed evidence in the record
establishing there would be an increase in daily trip
generation from 600 to 1,000 if the proposed condom niuns
were used as notel units rather than residences. However,
petitioner does not explain why the quoted finding is
essential to the decision. The challenged decision includes
additional findings addressing traffic inpacts due to the
proposed devel opnent and the effects of conditions inposed
requiring certain street inprovenents. Record 5-09. We
regard the finding challenged by petitioners as surplusage.?®

Third, petitioners challenge the correctness of and
evidentiary support for the city finding that "conditions
respecting street and intersection inprovenents * * * cannot
be inposed if the Conditional Use Permt is denied and the
devel oper chooses to construct a condomnium * * *
residenti al pr oj ect as an outright [ perm tted] use. "
Record 6. Petitioners argue that NZO 2-3-6.040 (Access)
authorizes the city to inpose street inprovenent conditions
on an outright permtted use. However, petitioners do not
explain why the quoted finding is necessary to conply with
NZO standards for approval of a conditional use permt, and

we do not see that it is.

5S\\¢ consider below the evidence cited by petitioner with regard to
traffic inpacts, in evaluating the evidentiary support for the city's
deternmination of conpliance with the conpatibility standard established by
NZO 2-5- 3. 005.
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Thi s subassi gnnent of error is denied.

B. NZO 2-5-3. 005

NZO 2-5-3.005 (Authorization to G ant or Deny
Condi tional Uses) provides in relevant part:

"* * * The purpose of conditional use permt

revi ews shal | be to determ ne t hat t he
characteristics of [the proposed] conditional use
shall not be wunreasonably inconpatible with the

type of uses existing or permtted in surrounding
areas. * * *"

We understand petitioners to challenge the evidentiary
support for the city's determnation that the proposed
devel opnent will not be unreasonably inconpatible with the
single famly residences north of NW 68th Street,

particularly considering the nature of the proposed

not el / hotel use and its traffic inpacts. Petitioners argue
the evidence shows the proposed devel opnment wll have the
characteristics of a resort. Petitioners also argue the

adverse traffic inmpacts of the proposed devel opnent on the
residences to the north wll not be mnmtigated by the
i nprovenents to NW 68th Street and its intersection wth
Hi ghway 101 that are required by the chall enged decision.
According to petitioners, the record shows the inprovenents
t hensel ves are not conpatible with the residences to the
north, because they will result in faster traffic on NW68th
Street and the renoval of trees presently buffering
residences from NW68th Street.

I ntervenor argues that any devel opnent of the subject
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property will increase the traffic on NW 68th Street, and
require upgrading that street to city standards. Intervenor
al so argues the record shows the traffic inpacts of the
proposed developnent are actually less than the traffic
i npacts that would be generated by npre intense outright
permtted uses of the property. Intervenor further contends
that conditions inposed by the city wll mtigate the
i npacts of the proposed devel opnent on the residences to the
north. I ntervenor also argues that in determ ning whether
t he proposed devel opnment is "unreasonably inconpatible" with
the existing and permtted uses of the R-2 zoned area to the
north, the intent of the R-2 zone nust be considered.
| ntervenor points out NZO 2-2-1.020 provides that the R-2
zone is intended "to serve as a transitional area between
the low density residential district and higher density
residential districts."

W recently described our scope of review in

substantial evidence chall enges as foll ows:

"The Supreme Court has held that what this Board
must decide in reviewing a substantial evidence

chall enge is "whether, in light of all evidence in
the record, the [local governnent's] decision was
reasonable.” Younger v. City of Portland, 305 O
346, 360, 752 P2d 262 (1988). For a decision to
be reasonable, it need not be the decision that
this Board would have nade based on the sane
evidence. |Id. Vhile this Board nust consider all

rel evant evidence cited by the parties, including
evi dence that detracts from the challenged

decision as well as evidence that supports it, it
cannot reweigh the evidence. 1000 Friends of
Oregon v. Marion County, [116 O App 584, _ P2d
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~(1992)]; Eckis v. Linn County, 110 Or App 309

313, 821 P2d 1127 (1991). Where this Board
concludes a reasonable person could reach the
deci sion nade by the local government, in view of

all the evidence in the record, it defers to the
| ocal government's choices between conflicting
evi dence and of reasonable conclusions to be drawn
fromthe evidence. Angel v. City of Portland, 22
O LUBA 649, 659, aff'd 113 O App 169 (1992);
Wssusik v. Yamill County, 20 O LUBA 246, 260
(1990); Stefan v. Yamhill County, 18 Or LUBA 820,
838 (1990); Douglas . Mul t nomah  County, 18
O LUBA 607, 617 (1990)." Heceta Water District
v. Lane County, O LUBA __ (LUBA No. 92-105,
January 13, 1993), slip op 34-35.

We have reviewed the evidence in the record cited by
petitioners and intervenor that is relevant to the issues
rai sed by petitioners concerning the city's determn nation of
conpliance with NzZO 2-5-3.005. W have also considered the
conditions inposed by the city to I essen the inpacts of the
proposed devel opnment. We find that based on this evidence
and these conditions, a reasonable person could conclude, as
did the city council, that the <characteristics of the
proposed devel opnment are not unreasonably inconpatible wth
the existing or permtted uses in the R2 zoned area to the
north. Record 7-8.

Thi s subassignnent of error is denied.

The first, second and third assignnents of error are
deni ed.

FOURTH ASSI GNVENT OF ERROR
NZO 2-5-3.015 provides that, in reviewing a conditional

use permt application, the city "may consider the npst
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appropriate use of the land * * *, The chal | enged deci si on

addresses this provision as follows:

"It should be noted that the word 'may' is used
rather than the word 'shall.’ While the [City]
Council believes that [this factor] generally
shoul d be considered, such considerati on does not
appear to be mandatory and, nore inportantly,
[this factor appears] to be subordinate to the
statenment of purpose [in NZO 2-5-3.005.]

" * * * *

"Accordi ngly, this body concludes that t he
applicant nust show that the characteristics of
t he condi ti onal use are not unr easonabl y
inconpatible with the type of wuses existing or
permtted I n t he sur roundi ng ar ea, gi vi ng
reasonabl e consideration to the nobst appropriate
use of the land * * *." Record 3-4.

Petitioners contend the above quoted provision of
NZO 2-5-3.015 establishes a mandatory conditional use permt
approval standard, and that the city council erred in
interpreting it to be merely a factor that should be
considered in determ ning conpliance with NZO 2-5-3. 005.6

LUBA is required to defer to a local governnment's
interpretation of 1its own ordinances, so long as the
proffered interpretation is not "clearly contrary to the

enacted | anguage, ™ or "inconsistent with express |anguage of

6petitioners also argue that city Resolution No. 1778, which adopts
procedural rules for city land use hearings, nakes finding a proposed
devel opnent is the nost appropriate use of the land a nmandatory approva
st andar d. However, the provision cited by petitioners, Rule 5(3)(c),
sinply provides that relevant factors to be considered include "the
character of the area involved and its peculiar suitability for particular
uses." This provision does not have the effect ascribed to it by
petitioners.
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t he ordi nance or its apparent purpose or policy.” dCark v.

Jackson County, 313 O 508, 514-15, 836 P2d 710 (1992).

Here, the city's interpretation that wunder NZO 2-5-3.015,
"the nost appropriate use of the land" is a factor to be
considered in determning conpliance with the conpatibility
standard of NzZO 2-5-3.005, not an approval standard in its
own right, is consistent with the |anguage, purpose and
policy of these NZO provi sions.

The fourth assignment of error is denied.
FI FTH ASSI GNMENT OF ERROR

NZO 2-5-3.020 provides that a conditional use "shall
ordinarily conply with the standards of the zone concerned
for [uses] permtted outright except as specifically
modi fied by the [city] in granting the conditional [use]
permt." Petitioners argue the "standards" of the R 4 zone

include the follow ng provision in NZO 2-2-1.020:

"This district is intended to provide for high
density multi-famly residential and sonme limted
commercial devel opnent. ok okn (Emphasi s by
petitioners.)

Petitioners argue the city did not find, and the evidence in
the record does not support a finding, that the proposed
commerci al developnent would be of a sufficiently limted

nature to satisfy the above quoted standard.’

’Petitioners also argue that another portion of NzO 2-2-1. 020,
concerni ng where "new R-4 zones" should be |located, is not satisfied by the
subj ect property. However, as the subject property is already zoned R4,
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As expl ai ned above, this Board is required to defer to
a local governnment's interpretation of its own ordinances,
unl ess that interpretation is contrary to the express words,

policy or context of the |ocal enactnent. Clark v. Jackson

County, supra. However, this Board may not interpret a

| ocal governnment's ordinances in the first instance, but
rather nust review the | ocal governnent's interpretation of

its ordinances. Weks v. City of Tillamook, 117 Or App 449,

453-54,  P2d __ (1992). Further, a local governnent

interpretation nust be adequate for such review, a
conclusory statenent does not suffice as an interpretation

of [ordinance] provisions." Larson v. Wallowa County, 116

O App 96, 104, __ P2d ___ (1992).

In this case, the |[|anguage of NzZO 2-5-3.020 and
2-2-1.020 is anbiguous, i.e. capable of nore than one
possi bl e nmeaning; and, therefore, requires interpretation.
The chall enged decision does not include an interpretation
with regard to whether NZO 2-2-1.020 establishes a "standard
of the [R-4] zone," with which the subject conditional use
permt is required to conply under NZO 2-5-3.020. Nei t her
does it find that any such standard has been "specifically
modi fied ** * in granting the conditional [use] permt."

Therefore, the chall enged decision nust be remanded for the

city to interpret and apply these provisions in the first

any requirenmnents for "new R4 zones" clearly do not apply to the subject
conditional use pernmit application.
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i nst ance.

The fifth assignnent of error is sustained.
SI XTH ASSI GNMENT OF ERROR

Petitioners contend the city erred in failing to apply
NZO 2-4-7.040 (Slope Density Guidelines) in approving the
subject conditional use permt application. However
petitioners offer no explanation of why NzZO 2-4-7.040
applies to the subject conditional use permt application.

The chal | enged deci si on does not refer to
NZO 2-4-7. 040. However, as explained below, this is not a
situation where the ordinance |anguage is anbiguous and
di fferent sustainable interpretations of the | ocal ordinance
could be adopted by the |ocal governnent. Therefore, the
fact that the <challenged decision does not include an
interpretation of NZO 2-4-7.040 regarding its applicability
to the subject application does not provide a basis for

remand under Weeks v. City of Tillanpok, supra.

NZO 2-4-7.040 establishes slope density guidelines to
be applied "[i]n reviewing applications for partitioning,
subdi vi si ons, pl anned or clustered devel opnent s, or
multi-famly dwellings.” The subject application is clearly
not one for partitioning, subdivision or a planned or
clustered devel opnment. Further, the subject application is
for a conditional use permt for a notel or hotel, and not

for multi-famly dwellings as that term is defined in
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NZO 2-1-1.101.8 Therefore, the |anguage of NzZO 2-4-7.040
and the NZO definition of "dwel I'i ng, mul ti-famly"
unambi guously establish that NzZO 2-4-7.040 does not apply to
t he subject conditional use permt application.

The sixth assignnment of error is denied.
SEVENTH ASSI GNMENT OF ERROR

The purpose of NZO Section 2-5-7 (Shoreland Natural
Resources | npact Review) is:

"* * * to provide a procedure for review of
devel opnent proposals within the City of Newport's
Coastal Shorel and Boundary. This procedure shall
be used to identify the physical characteristics
and resources of a particular site and to eval uate
the conpatibility of the proposed devel opment wth
t he existing physical characteristics and natura
resources.”

NZO 2-5-7.020 st ates t hat "[a] ny person pr oposi ng
devel opment within the Newport Coastal Shoreland Boundary”
shal | subm t a "Shorel and Resour ces | mpact Revi ew
Application.” NZO 2-5-7.030 provides that a "devel opnent
request shall be denied" if "the city determ nes that the
proposed developnent is inconsistent wth the physical
characteristics and natural values of the site."

Wth regard to procedure, NZO 2-5-7.030 requires that

an applicant submt proposed findings which "denonstrate

8NZO 2-1-1.101 defines "dwelling, mul ti-famly" as a "building
containing five or nore dwelling units.” It also defines "dwelling unit"
as "[o]lne or nore roons designed for occupancy by one family only and not
having nore than one cooking facility, but not including recreational
vehicles, hotels, motels, boarding houses, and nobile hones." (Enphasi s
added.)
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that the proposed devel opnent is or is not consistent wth

the physical characteristics and natural values of the

site." NZO 2-5-7.030 provides for an adm nistrative review
by the city planner. However, NZO 2-5-7.030 further
provi des:

"* * * |f the proposed developnent involves a
conditional wuse, the procedures in [NZO Section
2-5-3 [(Conditional Uses)] shall be followed, and
the proposed findings of conpatibility shall be
forwarded to the Planning Comm ssion for review
during the public hearing."?®

Petitioners contend the city erred in not conducting a
shorel and nat ural resources inpact review pursuant to
NZO Section 2-5-7 as part of the conditional use permt
proceedi ng below. Petitioners argue no proposed findings of
conpatibility of the proposed devel opment with the natura
resources of the site were submtted to or reviewed by the
city decision nmakers. According to petitioners, the
chal I enged decision inproperly fails to denonstrate that the
proposed devel opnment is conpatible wth the subject
property's shorel and natural resources.

I ntervenor concedes the challenged decision does not
specifically refer to NZO Section 2-5-7 or a shoreland
nat ur al resources inpact review. | ntervenor argues,
however, that during the planning comi ssion hearings

extensive evidence was introduced concerning the physical

9NZO 2-5-3.015 and 25-3.030 require the city planning conmission to
hol d a public hearing on a conditional use pernmt application.
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characteristics of the subject property, including geol ogy,
t opography, soils, flora, fauna, wetland areas and streans.
| ntervenor contends the information submtted was sufficient
to facilitate a shoreland natural resources inpact review
and, therefore, petitioners' substantial rights have not
been violated by any failure of the city to follow the
procedures prescribed by NZO Section 2-5-7.10

There is no dispute that the subject property is within
the city's Coastal Shoreland Boundary. It is also clear
that the city did not conduct a shoreland natural resources
i npact review as part of the proceedings below and did not
interpret or apply NZO Section 2-5-7 in the challenged
deci si on.

NZO Section 2-5-7 requires a shor el and nat ur al
resources inpact review to be conducted for devel opnent

proposals within the shoreland boundary, and requires such

10 ntervenor also contends that under ORS 197.763(1) and 197.835(2),
petitioners have waived the ability to raise the issue of conpliance with
NZO Section 2-5-7 in this appeal, because they failed to raise this issue
before the planning commission prior to the close of the record at or
following the final evidentiary hearing below. Petitioners cite nothing in
the record denmonstrating that they raised this issue prior to the close of
the record at or following the final evidentiary hearing bel ow. However,
the city's notice of hearing did not identify NZO Section 2-5-7 as
appl i cabl e. Therefore, if NzZO Section 2-5-7 establishes an approval
criterion applicable to the challenged decision, the city's notice of
hearing did not conmply with ORS 197.763(3)(b), in that it failed to
identify an applicable approval criterion, and petitioners may raise the
city's failure to require conpliance with that approval criterion as an
issue in this appeal proceeding. ORS 197.835(2)(a); Neuenschwander v. City
of Ashland, 20 Or LUBA 144, 157 (1990). Thus, the critical issue that mnust
be decided is whether NZO Section 2-5-7 establishes an approval criterion
applicable to the chall enged deci si on.
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devel opnent to be denied if "the proposed devel opnent is
i nconsi stent with the physical characteristics and natural
values of the site.” NzZO 2-5-7.030. However, the | anguage
of NZO 2-5-7.030 is anbiguous with regard to whether in the
circunstances of this case, shoreland natural resources
i npact review nust be conducted as part of the conditiona
use permt proceedings or may be conducted separately or in
conjunction with sonme other proceeding.1! The chal |l enged
deci sion does not include an interpretation of NZO 2-5-7.030
in this regard. Therefore, the chall enged decision nust be
remanded for the <city to interpret and apply these

provisions in the first instance. Weeks v. City of

Ti |l | anpbok, supra; Larson v. Wall owa County, supra.

The seventh assignnment of error is sustained.
El GHTH ASSI GNMENT OF ERROR

Petitioners contend the challenged decision contains
i nadequate findings on the issue of geologic hazards and is
not supported by substantial evi dence concerning the
geologic stability of the subject property. Petitioners
note the staff report adopted as part of the city's findings

st at es:

"The request appears to conply with the general
criteria for conditional use permts. There are

11we note that wunder either interpretation of NZO 2-5-7.030, the
procedures for conditional use permt review nust be foll owed in conducting
a shoreland natural resources inpact review, if the proposed devel opnent
i nvol ves a conditional use.
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two significant issues that need to be addressed.
One is the geologic stability of the property.
The applicant has already had an extensive
geol ogic hazard report prepared and it i's
attached. It [Is suggested] t hat al | t he
recommendations for the developnment outlined in
the geotechnical report be followed * * *_."
Record 173.

Petitioners contend the city council's final decision
is flawed because it fails to address the "significant
i ssue"” of geologic stability identified in the staff report,
and fails to inpose the conditions "suggested" by the staff
report. Petitioners also argue the finding that an
"extensive geologic hazard report" has been prepared is
i naccurate because the report submtted fails to neet
standards for hazard reports established by the State Board
of Geol ogi cal Exam ners. According to petitioners, the city
i nproperly determ ned that the issue of geologic stability
shoul d be addressed through the "Notice of Intent to Build
in a Geologic Hazard Area" process established by
NZO 2-4-7.030, discussed in nore detail below Fi nal |y,
petitioners argue that by not requiring the applicant to
subm t information to resolve uncertainties regarding
geologic stability, the city inpermssibly shifted the
burden of proof to petitioners.

I ntervenor argues that the ~city council properly
determ ned that the issue of geologic stability need not be
addressed as part of the subject conditional use permt

application review, but rather may be addressed during
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buil ding permt application review, under the provisions of
NZO 2-4-7.030 and 2-4-7.035.
NZO 2-4-7.030 (Notice of Intent to Build in a Geologic

Hazard Area)l? provides, in relevant part:

"Upon request for a geologic permt, the applicant
shall file with the Building Oficial a 'Notice of
Intent to Build in a Geologic Hazard Area.’ Such
notice shall contain [geologic] reports [as] set
forth in [NzZQ 2-4-7.025. The notice of intent
may be filed at any tine prior to or in
conjunction with the filing of a building permt,
geologic permt, or any other permt required by
the City. * * ** (Enphasis added.)

Following the filing of a Notice of Intent to Build in a

Geol ogi ¢ Hazard Area, notice is given and objections to the
i ssuance of a geologic permt my be filed. NzO 2-4-7.035.
The chall enged decision addresses this provision as

foll ows:

Rk The building permt and plans review
process addresses issues such as * * * geol ogy and
other factors of a simlar nature, and these
issues are not properly addressed as part of the
[ conditional use permt] process.” Record 4.

We understand the above finding to state that geologic
stability may be addressed at the building permt
application stage of a proposed devel opnent, under
NZO 2-4-7.030, and is not required to be addressed as part
of conditional use permt review.

This Board nust defer to the city's interpretation of

12There is no dispute that the subject site is recognized by the NZO as
a Ceol ogic Hazard area.
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its own ordinance, unless its interpretation is contrary to
the express words, policy or context of the ordinance.

Clark v. Jackson County, supra. Recent opinions by the

Court of Appeals have stated that under Clark, the question

for this Board to resolve is not whether a |ocal governnment

interpretation of its own code is "right,"” but rather
whether it is "clearly wong." Goose Hollow Foothills
League v. City of Portland, 117 O App 211, 217, ___ P2d __

(1992); West v. Clackamas County, 116 Or App 89, 92-93,

P2d _ (1992).

In this instance, petitioners point to no provision of
the NZO conditional wuse permt approval standards that
specifically requires consideration of the issue of geologic
stability of the subject site as part of the conditional use
permt process. Petitioners do point out that Resolution
No. 1778, Rule 5(3)(c) provides that in |land use hearings,
the following are "deened rel evant and material and shall be

consi dered":

"All factors pertinent to the preservation and
promoti on of the public health, safety and general
wel f ar e, including, but not I|imted to, the
character of the area involved [and] its peculiar
suitability for particular uses * * * "

On the other hand, NZO 2-4-7.030 and 2-4-7.035 set out
a specific process for evaluation of proposed devel opnents
in geologic hazard areas. Under the | anguage of
NZO 2-4-7.030 enphasized above, it 1is <clear that this

process my be initiated at any tinme prior to or in

Page 22



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

conjunction with the filing of an application for any permt
required by the city. Therefore, we conclude the city's
interpretation that it need not address geologic stability
as part of the subject conditional use permt process is not
"clearly wong."

The ei ghth assignnment of error is denied.

The city's decision is remanded.

Hol stun, Referee, dissenting.

| do not agree with the mpjority's resolution of the
fifth assignment of error. NZO 2-5-3.020 sinply provides
that a conditional use "shall ordinarily conply with the
standards of the zone <concerned for [uses] permtted
outright except as specifically nodified by the [city] in
granting the conditional [use] permt." In my view, that
section sinply naekes it clear that the city my nodify
applicable standards within the zoning district. NZO 2-5-
3.020 does not, as the majority suggests it mght, nake the
general expressions of intent of the city's zoning districts
listed at NZO 2-2-1.020 mandatory approval standards which
must be addressed in approving a conditional use permt.

See Von Lubken v. Hood River County, 104 Or App 683, 803 P2d

750 (1990), adhered to 106 Or App 226 (1991); Stotter .

City of Eugene, 18 Or LUBA 135 (1989); Standard |nsurance

Co. v. Washington County, 16 Or LUBA 30, 34 (1987). The NZO

i ncl udes standards for each of its zones, and the genera

expressions of intent for each of the zoning districts are
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not anong those standards. Because | believe this
conclusion is supported by a clear and straightforward
readi ng of NZO 2-2-1.020 and 2-5-3.020, | do not believe a

remand is required under Clark v. Jackson County, supra, to

have the city confirm what the NZO already provides in
unanbi guous | anguage.

| also disagree with the majority's resolution of the
sevent h assignnment of error. The majority concludes that
because (1) the city failed to apply the Shorel and Natural
Resources | npact Review requirenents of NzZO 2-5-7.030, and
(2) there is sonme anbiguity whether NZO 2-5-7.030 nust be
applied at this stage of devel opnent approval or as part of
"sonme other proceeding," the decision nust be remanded for
the city to interpret and apply NZO 2-5-7.030 in the first
instance.13 | conclude because the city neither |isted NzO
2-5-7.030 as an applicable approval criterion nor applied
NZO 2-5-7.030 to the challenged decision, it interprets
NZO 2-5-7.030 as not applying to the chall enged deci si on.

The Oregon Suprenme Court's decision in Clark holds that
this Board nust defer to a |ocal governnent's interpretation
of its own ordinances, unless the interpretation is contrary
to the express words, policy or context of the |ocal

enact nent . The Court of Appeals decision in Weks v. City

13| assune for purposes of this dissent that NZO 2-5-7.030 is anbi guous
and, therefore, nay reasonably be interpreted either as applying to the
chall enged decision or as applying at sonme other later stage in the
approval process.
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of Tillamook, supra, explains that the Supreme Court's

opinion in Clark has the dual effect of reallocating

interpretive authority and interpretive responsibility to

| ocal governnents.4 |In Weks the Court of Appeals goes on

to explain as foll ows:

"[a]fter Clark, |ocal governments may no nore fai
to articulate interpretations of their |egislation
that are necessary to their decisions than they
may omt necessary findings of fact, and LUBA has
no more authority on review to supply mssing
interpretations than it does to meke findings that
the | ocal governnent has failed to include in its
deci sion."

| believe the factual context in Weks is inportant and

that it limts the scope of the court's holding in that
case. In Weeks the challenged decision sinply concluded
that a disputed conditional use permt "is still wvalid."

Weeks, 117 Or App at 451. \ere the |ocal governnment nmakes
no attenpt in its decision to identify the criteria it
applied in reaching a decision, and the parties identify
arguably relevant criteria which are anbiguous, it makes
sense to remand the challenged decision so that the | ocal
governnment can adopt findings identifying the relevant

criteria and interpreting those criteria in the first

14n Cope v. City of Cannon Beach, 115 Or App 11, 16-17, ___ P2d ___
(1992), the Court of Appeals explained that, prior to Clark, while a |ocal
government's interpretation of its own enactnents was entitled to sone
weight, ultimate interpretive authority and responsibility rested with this
Board and with the appellate courts on review of this Board's decisions.
See Fifth Avenue Corp. v. Wishington Co., 282 O 591, 581 P2d 50 (1978);
McCoy v. Linn County, 90 Or App 271, 752 P2d 323 (1988),
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i nst ance.
The decision <challenged in this appeal is quite
di ff erent from the decision in Weks. The deci sion

identifies the standards and criteria the city believes
apply to the chall enged decision and applies them NzZO 2-5-
7.030 is not anong the applicable criteria identified by the
city. It is true that the city does not include an
explanation of why it Dbelieves that each inapplicable
criterion is inapplicable. However, in ny view, such an
explanation is neither practical nor required by Cark or
Weeks. 1> | believe LUBA may assune, by virtue of the city's
failure to identify and apply NZO 2-5-7.030 in this case
that the city subscribes to the reasonable interpretation of
NZO 2-5-7.030 that the criterion does not apply to the

chal | enged deci si on.

151f such interpretive findings are required by Clark and Weks, | ocal

governments now nust exanine all inapplicable criteria for potential
anbiguities, and adopt findings resolving such anmbiguities, or risk that
those anbiguous criteria will be raised for the first time in an appeal to

this Board and result in an automatic remand for interpretive findings.
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