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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

HECETA WATER DI STRI CT,

Petitioner,

)
)
)
)
VS. )
) LUBA No. 92-105
LANE COUNTY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
GORDON B. HOWARD, )
)
| nt ervenor - Respondent . )

Appeal from Lane County.

D. Ronald Gerber, Florence, filed the petition for
review and argued on behal f of petitioner.

WIlliam A Van Vactor, County Counsel, Eugene, filed a
response brief and argued on behalf of respondent.

Dale A. Riddle, Eugene, filed a response brief and
argued on behalf of intervenor-respondent. Wth him on the
brief was G eaves, Swearingen, Larsen & Potter

Larry Knudsen, Assistant Attorney General, Salem filed
a state agency brief pursuant to ORS 197.830(7) and argued
on behalf of the Departnment of Land Conservation and
Devel opnment . Wth him on the brief were Charles S.
Crookham Attorney General; Jack Landau, Deputy Attorney
General; and Virginia L. Linder, Solicitor General.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RVED 01/13/93

You are entitled to judicial review of this Order.



1 Judicial review is governed by the provisions of ORS
2 197.850.
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1 Opi ni on by Sherton.

2 NATURE OF THE DECI SI ON

3 Petitioner appeals a county decision approving a
4 building permt for a replacenent dwelling on |and
5 designated For est Land by t he Lane County Rur al
6 Conprehensive Plan (RCP) and zoned |I|npacted Forest Lands
7 (F-2).

8 MOTI ONS TO | NTERVENE

9 Gordon B. Howard, the applicant bel ow, noves to
10 intervene in this proceeding on the side of respondent.
11 There is no objection to his notion, and it is all owed.

12 The Departnent of Land Conservation and Devel opnent
13 (DLCD) noves to intervene in this proceeding on the side of
14 petitioner. DLCD also asks that if its notion to intervene
15 is denied, its petition for review be considered a state
16 agency brief filed pursuant to ORS 197.830(7).1

17 Respondent and I nt ervenor -respondent (respondents)
18 object to DLCD s notion to intervene. Respondents argue
19 that DLCD failed to appear before the county orally or in
20 witing, as required by ORS 197.830(6)(b). Respondents do

10RS 197.830(7) provides in relevant part:

"If a state agency whose order, rule, ruling, policy or other
action is at issue is not a party to the proceeding, it may
file a brief with the board as if it were a party. * * *"

DLCD contends OAR 660-06-025(3)(p), a provision of its admi nistrative rules

i mpl enenting Statewi de Planning Goal 4 (Forest Lands), is at issue in this
case.
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not object to DLCD s request to submt a state agency brief
under ORS 197.830(7).

DLCD concedes the local record in this matter does not
reflect an appearance by DLCD before the county during the
proceedi ngs bel ow. However, DLCD argues that the chall enged
decision gives a new and different interpretation to the
term "dwelling," as used in the Lane County Code (LC) and,
therefore, effectively anmends an acknow edged |and use
regul ati on. DLCD further argues that the county failed to
notify DLCD of the proposed anendnent of an acknow edged
land use regulation, as required by ORS 197.610(1).
According to DLCD, in these circunstances, DLCD was
effectively denied the opportunity to participate in the
county proceedings and the appearance requirenent of
ORS 197.830(6)(b) is obviated.

The chall enged decision does not purport to anmend an
acknow edged | and use regulation, but rather to approve a
permt pursuant to an acknow edged | and use regul ation. | f
t he challenged decision msconstrues an acknow edged | and
use regulation, this Board is authorized to reverse or
remand the decision. ORS 197.835(6) and (7)(a)(D). That
t he county erred in I nterpreting and appl yi ng an
acknowl edged | and use regulation would not, however, nean
the ~county was required to conply wth the notice
requi renments for a postacknow edgnent |and use regulation

amendnent . Because the requirenment of ORS 197.610(1) for
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notice to DLCD of a proposed postacknow edgnent anmendnent is
not applicable to the county proceedings in this matter,
DLCD provides no basis for concluding the appearance
requi rement of ORS 197.830(6)(b) was obvi at ed.

DLCD' s nmotion to intervene is denied. The Board w ||
accept DLCD s petition for review as a state agency brief
filed pursuant to ORS 197.830(7), and wll consider the
argunments contained therein as they are relevant to the
assignnments of error raised in petitioner's petition for
revi ew.

MOTI ON TO DI SM SS

| nt ervenor -respondent (i ntervenor) cont ends t he
chal l enged decision is not a "land use decision” which this
Board has jurisdiction to review | ntervenor argues that
under ORS 197.015(10)(b)(B), the <challenged decision is
excluded fromthe statutory definition of |and use deci sion,
because it approves a building permt "under <clear and
objective | and use standards.” |Intervenor argues that under
LC 16.211(2)(r), "replacenent of existing dwellings" is an
outright permtted use in the 2 zone and, therefore, the
county was required to approve the requested building permt
once it determ ned the proposed dwelling would replace an
exi sting dwelling. According to intervenor, whether a
proposed dwelling "replaces an existing dwelling"” is a clear
and objective standard.

This Board has exclusive jurisdiction to review |oca
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governnent "l and use decisions.” ORS 197.015(10)(a) defines
"l'and use decision" to include a |ocal governnent decision
that concerns the application of a land use regulation.?
However, ORS 197.015(10) (b) est abl i shes a nunber of
exceptions to the definition set out in ORS 197.015(10)(a),
one of which is relevant here. ORS 197.015(10) (b)(B)
provides that "land use decision" does not include a |ocal
governnent decision "[w] hich approves or denies a building
permt * * * under clear and objective |land use standards."
We nust determ ne whether the challenged decision is within
t he exception established by ORS 197.015(10) (b)(B).

ORS 197.015(10)(b)(B) was enacted in its current form
in 1991. O Laws 1991, ch 817, § 1. However, the phrase

"clear and objective standards" is not a newconer to the
statutory definition of |and use decision. In Holl ywood

Nei gh. Assoc. v. City of Portland, 22 O LUBA 789, 794-95

(1991), we expl ai ned:

"Prior to 1989 | egi sl ative amendnment s,
ORS 197.015(10) (b) provi ded t hat "l and use
deci si on':

"' Does not i ncl ude a m ni steri al

decision of a |local government nmade
under cl ear and objective standards

cont ai ned in an acknow edged
conpr ehensi ve pl an or | and use
regulation * * * ' [ (Enphasis added.)]

2There is no dispute that the challenged decision concerns the
application of a |land use regul ation, nanely the Lane Code.
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1 "The Court of Appeals first interpreted this
2 provision in an appeal challenging a building
3 permt for a dwelling customarily provided in
4 conjunction with farm use:
5 "'"The purpose of ORS 197.015(10)(b) is
6 to make certain | ocal governnent actions
7 unreviewable as land use decisions,
8 because they are really nondiscretionary
9 or mnimally discretionary applications
10 of established «criteria rather than
11 decisions over which any significant
12 fact ual or | egal j udgnent nmay be
13 exerci sed. If particular decisions can
14 automatically flow from the existence of
15 general standards which are unaffected
16 by factual variables, the decisions are
17 within the statute's scope. *okok
18 (Enphasi s added.) Doughton v. Dougl as
19 County, 82 O App 444, 449, 728 P2d 887
20 (1986), rev den 303 Or 74 (1987)."°
21 "Fol | omi ng Doughton, both the Court of Appeals and
22 this Board have held on nunmerous occasions that
23 deci si ons whi ch "require t he exerci se of
24 significant factual or |Iegal judgnment' are not
25 within the scope of fornmer ORS 197.015(10)(b).
26 Flowers v. Klamath County, supra, 98 Or App at 392
27 (decision classifying a nedical waste incinerator
28 as a scrap operation); Kirpal Light Satsang v.
29 Dougl as  County, 18 O LUBA 651, 663 (1990)
30 (decision that a proposed wuse is a private
31 school); Hall v. City of Portland, 18 Or LUBA 180,
32 182-83 (1989) (mnor variance for fence height);
33 Nicolai v. City of Portland, [18 O LUBA 168
34 (1989)] (mnor partition); MKay Creek Valley
35 Assoc. v. Washington County, 18 Or LUBA 71 (1989)
36 (approval of farmrelated dwellings); Kunkel v.
37 Washi ngton County, 16 Or LUBA 407, 413 (1988)
38 (decision that energency disposal site for dead
39 animals is a farmuse)."
40 In 1989, the legislature amended ORS 197.015(10)(b)
41 except from the definition of "land use decision" building

42 permts and other decisions which are "made under |and use
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standards which do not require interpretation or the
exercise of factual, policy or legal judgnent." ORS
197.015(10)(b) (A) and (C)(1989).3 It is apparent fromthis
| anguage that ORS 197.105(10)(b)(A and (C (1989) closely
paralleled the interpretation of pre-1989 ORS 197.015(10)(b)

expressed by the Court of Appeals in Doughton.4 Canpbell v.

Bd. of County Conmm ssioners, 107 O App 611, 615, 813 P2d

1074 (1991); Hollywood Neigh. Assoc., supra, 22 O LUBA

at 795-96. However, in 1991, the exception provision
specifically applicable to building permts was anended
again, to return to language simlar to the pre-1989
exception for |ocal governnent decisions "nmade under clear
and objective standards.™

As expl ai ned above, in Doughton, the Court of Appeals
interpreted the pre-1989 statutory provision establishing an
exception to the definition of "land use decision” to nean
that a |ocal governnment decision is "mde under clear and
objective standards" if the decision does not require the
exercise of significant factual or |egal judgnent. We see
no reason to interpret the phrase "issued under clear and

objective land wuse standards” in ORS 197.015(10)(b)(B)

SORS 197.015(10) (b) (B) establishes another exception to the definition
of "land use decision" which is not relevant to this case.

4We recognize that ORS 197.015(10)(b)(A) and (C) (1989) did not qualify
the type of factual or |egal judgment exercised wth the term
"significant," as did the Court of Appeals when interpreting the pre-1989
statutory provision in Doughton. However, that distinction does not affect
the interpretive issue posed in this case.
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differently than the Court of Appeals interpreted "nmade
under clear and objective standards" in Doughton.®> As w ||
be denonstrated below in the discussion of petitioner's
assignnents of error concerning the interpretation of the
definition of the term "dwelling" in the LC and the
application of that interpretation to the facts of this
case, the county exercised significant |egal and factual
judgnent in determning whether the proposed dwelling
replaces an existing dwelling. We therefore conclude the
exception established by ORS 197.015(10)(b)(B) does not
apply, and the challenged decision is a "land use deci sion"
subject to our jurisdiction.

The motion to dismss is denied.
FACTS

The subject F-2 zoned property is approximately 72
acres in size and adjoins Clear Lake. LC 16.211(2)(r) lists
"[ m ai ntenance, repair or replacenent of existing dwellings"
as a permtted use in the F2 zone. On COctober 9, 1990,
intervenor, an owner of the subject property, applied to the

county for a building permt to replace an existing dwelling

SIntervenor quotes from the legislative history of Oregon Laws 1991,
chapter 817, and argues this legislative history denonstrates that the
anmendnent to what is now ORS 197.015(10)(b)(B) was intended to broaden the
exception established for certain building permts beyond what would have
been recognized under Doughton. However, the testinony quoted by
i ntervenor appears to relate primarily to the 1991 changes made to
ORS 197.015(10)(b)(A) and does not shed any light on what the |egislature
i ntended by essentially returning ORS 197.015(10)(b)(B) to the pre-1989
| anguage with regard to an exception for certain building pernts.
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on the subject property. There is no dispute that at this
time, an approximately 13 foot by 13 foot structure,
variously described by the parties as a "cabin" or "shed,"
was | ocated on the subject property. The nature and past
use of this structure is at the center of the parties’
di spute in this appeal.

County staff approved intervenor's building permt
application on January 24, 1991. The 1ssuance of the
buil ding permt was appealed to this Board. Pursuant to an
agreenent of the parties, the decision was remanded for
further processing wunder county quasi-judicial heari ng

procedures. Keating v. Lane County, O LUBA _ (LUBA

No. 91-049, May 2, 1991). On May 3, 1991, the county
planning director affirned the previous staff decision
approving a building permt for a replacenent dwelling.
Petitioner appealed the planning director's decision to the
county hearings officer

On May 29, 1991, pursuant to a process established by
LC 14.300(7) allowing the hearings officer to ask the board
of county comm ssioners to issue policy interpretations
prior to or during the course of an appeal hearing, the
heari ngs officer asked the board of conm ssioners to clarify
t he rel ationship bet ween LC 16.211(2)(r) and 16. 251
(Nonconf orm ng Uses). Record 1187. On June 25, 1991, the
board of comm ssioners adopted an order providing that

(1) replacenment dwellings wunder LC 16.211(2)(r) are not
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nonconf orm ng uses governed by LC 16.251; (2) the existing
dwellings that my be replaced under LC 16.211(2)(r) are
limted to dwellings that confornmed to applicable zoning
regul ations when they were originally constructed; and
(3) replacenment dwellings need not be of the same type, size
or location as the original dwelling. Record 1159.

On August 7, 1991, the hearings officer conducted an
evidentiary hearing on petitioner's appeal, |eaving the
record open until August 22, 1991. On January 21, 1992, the
heari ngs officer issued a decision uphol ding one assignnent
of error made by petitioner and reversing the planning
director's approval of the subject building permt, on the
ground that the structure on the subject property was not an
"existing dwelling," as required by LC 16.211(2)(r).
Record 359. The hearings officer's decision was appeal ed by
bot h petitioner and intervenor.

The board of comm ssioners elected to hear only
intervenor's appeal . Record 281. The board of
conmm ssioners' review was |limted to the evidentiary record
established before the hearings officer. On March 4, 1992,
the board of commssioners held a hearing limted to
argunment from the parties concerning the interpretation of
the LC terns "dwelling” and "dwelling, single-famly." On
April 1, 1992, the board of conm ssioners issued an order
reversing the hearings officer's interpretation of these

terms and remanding the case to the hearings officer to
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apply the interpretation adopt ed by t he board of
comm ssi oners, based on the evidence in the record.
Record 157.

The hearings officer accepted additional written
argunment from the parties regarding the application of the
board of conmm ssi oner s’ interpretation of the terns
"dwel 'ing" and "dwelling, single-famly" to the facts in the
record. Record 154. On May 4, 1992, the hearings officer
i ssued a second deci sion, approving intervenor's application
for a building permt to replace an existing dwelling.
Petitioner appealed the hearings officer's second decision
to the board of comm ssioners. On May 13, 1992, the board
of comm ssioners issued an order declining to consider
petitioner's appeal. This appeal followed.

FI RST AND SECOND ASSI GNMENTS OF ERROR

Under these assignnents of error, petitioner contends
the county's interpretation of the term"dwelling," as used
in LC 16.211(2)(r), m sconstrues the applicable [|aw. 656

LC 16. 090 defines the relevant terns as foll ows:

"Dwelling. A building or portion thereof which is
occupied in whole or in part as a residence or
sl eeping place, either permanently or tenporarily,
but excluding hotels, notels, auto courts, nobile

homes and canping vehicles. VWhere the term
"dwel ling," is used in [LC] Chapter 16, it shall
mean a single-famly dwelling unless otherw se
noted. "

6l n support of these assignments of error, petitioner incorporates by
reference the argunment set out in DLCD s brief.
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36

"Dwelling, Single-Famly. A detached dwelling
desi gned or wused exclusively for the occupancy of
one famly and having housekeeping facilities for
one famly."

In his first decision, the hearings officer interpreted

these terns as foll ows:

"The term 'housekeeping facilities' can include
many items but commonly is thought to cover the
basic essentials that establish a self-sufficiency

of residential living: bat hr oom cooki ng and
sleeping facilities. ok ok As a nmatter of
interpretation, does a 'dwelling' have to have al

i ndi ces of housekeeping facilities? In a strict

sense, no, as outdoor restroom facilities were
common in sone rural areas before septic tank

systens were required. However, by requiring
housekeeping facilities the [LC] is attenpting to
establish a mninum standard that wll allow a

dwelling to be distinguished froma structure that
may provide, tenporarily, mere protection fromthe
el ements. A dwelling is where people live. * * *
There  must also be a permanency to these
[ housekeeping] facilities; otherwwse a tent wth
sl eepi ng bags and a Col eman stove would qualify as
a dwelling. * * ** Record 365.

The hearings officer concluded that "the alleged dwelling
did not have sufficient housekeeping facilities to be
considered a dwelling as defined by the [LC]." 1d.

The board of comm ssioners found the hearings officer
erred in interpreting the LC to require that a "dwelling"
must contain a certain level of permanent housekeeping
facilities on a continuous basis. Record 161. The board of
comm ssioners reversed and remanded the hearings officer's

deci sion, interpreting the above quoted ternms as foll ows:

"The terns "dwel i ng, single-famly’ and
"dwel ling' are distinguished from each other by
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factors affecting the frequency of wuse and the
ki nd of uses for which the structure nmay be used.
[ The] "dwelling, single-famly' [definition] does
not include * * * factors affecting the frequency
or kind of wuses other than that it be for the
occupancy  of one famly and that it have
housekeeping facilities for one famly. I n
contrast, the term 'dwelling includes a frequency
of use factor indicating that it nmay be used
"permanently or tenporarily' and that the kind of
use can be for a 'residence' or 'sleeping place.’
In order to reconcile the differences in the

definitions of t hese terns, t hey shall be
interpreted in balance with each other in the
foll owi ng manner. The definition of 'dwelling
includes the provision that 'it shall nmean a

single-famly dwelling" which neans that:

"a. The dwelling nust be designed or used
exclusively for the occupancy of not nore
t han one famly;

"b. The wuse of the dwelling may vary in scope
froma 'residence' to a 'sleeping place,' and
the use may vary in frequency of occupancy on
a 'permanent' or 'tenporary' basis;

c. Housekeeping facilities evi dence that a
structure has been used as a 'residence' or a

' sl eepi ng pl ace' on a ' per manent'’ or
"tenporary' basis. Such facilities will vary
depending on the scope of the use and the
frequency of the use of the structure. I n
ot her words, the scope and frequency of use
of the dwelling will establish and define the
level and type of housekeeping facilities
evi denci ng such use. A particular |evel,
type or range of housekeeping facilities is
not required. Nor nmust the facilities
evi denci ng such use necessarily be permanent
in nature or continuously present in the
structure * * *_  |n applying a definition of

repl acement dwelling,' greater weight should
be given to the permanency of the structure
and the fact that it was used either as a
residence or a sleeping place than [to] the
level or type of housekeeping facilities




[existing] at the tinme of replacenent.

"This [interpretation] IS consi st ent with
applicable legislative history and the historica
interpretation given 'dwelling' by Lane County
Pl anning staff. The primary intent of the
interrelationship that exists between the words
"dwelling" and 'dwelling, single-famly' as they
exist in the [LC] is to limt [a] dwelling to not
more than occupancy for a single famly and not
[include] a duplex or dwelling designed for the
occupancy of a nultiple nunber of famlies.[7]
* * *"  (Enphasis in original.) Record 162-63.

Petitioner and DLCD contend the board of comm ssioners'’
interpretation quoted above is contrary to the express
| anguage of the LC Petitioner and DLCD argue that the

definition is clear on its face and expressly requires that

"The LC 16.090 definitions of "dwelling, two-famly" and "dwelling,
multiple[-famly]" parallel that of "dwelling, single-famly":

"Dwel ling, Two-Family (Duplex). A building consisting of two
separate dwelling wunits wth a comon roof and conmon
foundati on, designed and used exclusively for the occupancy of
two families living independently of each other and having
housekeeping facilities for each famly."

"Dwnelling, Miltiple. A building designed and wused for
occupancy by three or nore famlies, all living independently
of each other, and having separate housekeeping facilities for
each famly."

The current definition of "dwelling," wthout the [last sentence
referring to single-famly dwelling, was added to the LC in 1984. The
definitions of "dwelling, single-famly," "dwelling, two-famly," and
"dwelling, nultiple," and the last sentence of the current definition of
"dwelling," were added to the LC in 1987. The board of commi ssioners'
decision explains that the findings adopted in support of the 1987 LC
anendnents state, wth regard to the <change in the definition of
"dwel ling," that "dwelling" was used in the LC in such a way as to suggest

that the term might include nulti-famly dwellings and, therefore, "it is
appropriate to clarify [the termdwelling] by identifying it as being for a
single family only, unless otherwise stated in the [LC." Record 160;

Supp. Record 2.
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a dwelling have housekeeping facilities, not nmerely that it
be used as a tenporary sl eeping place. Petitioner and DLCD
maintain the county strained to find a nonexistent
i nconsi stency between the definitions of "dwelling" and
"dwel l'ing, single-famly," and then relied on the alleged
i nconsi stency to wite out what the LC clearly requires --
i.e., that a dwelling nust have housekeeping facilities.
According to petitioner and DLCD, this is anal ogous to how a

city inproperly interpreted its <code in Goose Hollow

Foothills League v. City of Portl and, O LUBA _ (LUBA

No. 92-087, Septenber 28, 1992), aff'd 117 O App 211
(1992). Petitioner and DLCD also argue that because the
requi renment for housekeeping facilities is unanbiguous, the
county cannot rely on local |egislative history to alter its
meani ng.

There IS no di spute t hat t he county adopt ed
LC 16.211(2)(r) to inplenent a provision of LCDC s
adm nistrative rules that allows "[n]aintenance, repair or
repl acenent of existing dwellings" as an outright permtted
use of forest |ands. OAR 660- 06-025(3) (p). Petitioner and
DLCD concede that OAR Chapter 660, Division 06 (Goal 4
Rul e), does not define "dwelling," but argue that LCDC
intended that the common and ordinary neaning of the term
apply. According to petitioner and DLCD, the comopn
dictionary definition of "dwelling" is "habitation, place of

resi dence.” DLCD Brief 6. Petitioner and DLCD al so point
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out that the building code adopted by the state Building

Code Agency defines "dwelling" as "any building containing

two or nore '"dwelling units,'" and defines "dwelling unit"
as "living facilities for one or nore persons including
permanent provisions for living, sl|leeping, eating, cooking

and sanitation." (Enphasis by DLCD.)

LUBA is required to defer to a |ocal governnment's
interpretation of its code, so long as the proffered
interpretation is not "clearly contrary to the enacted
| anguage,” or "inconsistent with express |anguage of the
ordi nance or its apparent purpose or policy." Clark .

Jackson County, 313 O 508, 514-15, 836 P2d 710 (1992).

Recent opinions by the Court of Appeals have stated that
under Clark, the question for this Board to resolve is not
whet her a | ocal governnent interpretation of its own code is
"right," but rat her whet her it is "clearly wong."

&oosehol | ow Foothills League v. City of Portland, 117 O App

211, 217, _ P2d __ (1992); West v. Clackamas County, 116

O App 89, 92-93 , _ P2d __ (1992).
In this case, we agree with respondents that the board

of comm ssioners' interpretation of the term"dwelling, "8 as

8The final county decision challenged in this appeal is the hearings
officer's May 4, 1992 decision on remand from the board of comm ssioners
However, no party contends the hearings officer misconstrued or failed to
apply the interpretation of the term "dwelling" adopted by the board of
commissioners in its April 1, 1992 order remanding the matter to the
hearings officer. Accordingly, under these assignnents of error, we review
the county's interpretation of the term"dwelling," as that interpretation
is expressed in the board of comm ssioners' April 1, 1992 order
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used in the LC, balances and gives neaning to all of the
terms in the related LC definitions of "dwelling" and
"dwell'ing, single-famly." The board of comm ssioners
correctly notes that the LC definition of "dwelling,
single-famly" does not include a frequency or permanency
factor, whereas the definition of "dwelling"” provides that a
dwelling may be wused "tenporarily or permanently"” as a
"residence or sleeping place.” |In addition, the definition
of "dwelling, single-famly" does not provide that any
particular type or |evel of housekeeping facilities are

required, only that they be "for one famly." Readi ng the
two definitions together, the board of conm ssioners
reasonably determned that (1) a dwelling nust be designed
for or wused by exclusively one famly; (2) the use of a
dwelling may vary in scope froma "residence" to a "sl eeping
place,” and in frequency from "permanent" to "tenporary;"
and (3) the scope and frequency of use wll establish the
|l evel and type of housekeeping facilities evidencing such
use.

However, because these LC definitions are capable of
more than one rational i nterpretation, and the code
provision at issue that uses the defined termwas admttedly
adopted to inplenent OAR 660-06-025(3)(p), consideration of
the context and purpose of OAR 660-06-025(3)(p) is also

rel evant. Smth v. Clackamas County, 313 O 519, 524,

P2d _ (1992). As conceded by respondents, there is
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nothing in OAR Chapter 660, Division 06 defining the term
"dwel I'i ng. " The only adm ni strative hi story of
OAR 660-06-025(3)(p) provided by the parties indicates the
primary purpose for allowing the listing of replacenent
dwellings as permtted uses was to prevent preexisting
dwellings (in forest zones) from becom ng nonconform ng uses
subject to ORS 215.130. However, this admnistrative
hi story does not indicate an intent to define "dwelling" in
any particul ar way.

W conclude there is nothing in the board of
conmm ssioners' interpretation that is contrary to the words
or context of the LC or OAR 660-06-025(3)(p). Petitioner
and DLCD have not denmonstrated that the county's
interpretation of the term"dwelling"” is clearly wong.

The first and second assignnents of error are deni ed.
THI RD ASSI GNVENT OF ERROR

Petitioner contends the county commtted a procedural
error that prejudiced its substantial rights, by refusing to
al l ow additional evidence to be submtted after the board of
conmm ssioners adopted a new interpretation of the term
"dwel l'ing."?® Petitioner argues the "new' interpretation

adopted by the board of comm ssioners in its April 1, 1992

9Petitioner's assignnent of error also contends the county refused to
accept additional argunment after the board of conm ssioners adopted a new
interpretation in its April 1, 1992 order. However, the record shows that
petitioner subnitted, and the hearings officer accepted, witten argunent
after the board of comm ssioners adopted its April 1, 1992 order and prior
to the hearings officer's May 4, 1992 decision on remand. Record 90-136.
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or der significantly changes t he exi sting county
interpretation of the term dwelling, which was adopted on
August 1, 1988 and followed by the hearings officer in his
first decision in this mtter. Petitioner points out it
submtted requests to reopen the evidentiary record to both
the board of commissioners and the hearings officer.10
Supp. Record 16; Record 90.

Petitioner argues its substantial rights include "an
adequat e opportunity to submt [its] case and a full and

fair hearing." Bradbury v. City of |ndependence, 22 O LUBA

783, 785 (1991); Muller v. Polk County, 16 Or LUBA 771, 775

(1988). Petitioner argues these rights are prejudi ced where
a local governnment adopts a new interpretation of an
applicabl e approval standard after the evidentiary record is
cl osed, and refuses to reopen the record to allow a party to

present evi dence addr essi ng t he new interpretation.

10petitioner does not clearly identify the procedural requirements that
it believes the county violated by refusing to reopen the evidentiary
heari ng. However, petitioner does not contend the county violated any
procedural requirenments established by the LC. Petitioner does cite as
applicable ORS 215.416(8), which provides that a county decision on a
permit application shall be based on standards and criteria set forth in
the zoni ng ordi nance or other county regulation. Petitioner also relies on
our decision in Bradbury, supra, in which we explained ORS 197.763(3)(hb)
and (5)(a) require a |local government to identify the standards it believes
to be applicable to an application for quasi-judicial |and use approval
prior to its hearings on such application. Therefore, we treat
petitioner's argument under this assignnent of error as contending the
county's failure to reopen the evidentiary hearing after the board of
commi ssioners allegedly adopted a new interpretation of an applicable
standard violated statutory requirenments to identify applicable standards
prior to the close of the evidentiary hearing, and that this error
prejudi ced petitioner's substantial rights to an adequate opportunity to
prepare and subnit its case and a full and fair hearing.
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Petitioner relies primarily on Bradbury, 22 O LUBA at
785-86 (where relevant standards were not identified by
city, on remand city nust identify the standards and hold an
evidentiary hearing to allow presentation of evidence and
ar gunent concerning interpretation and application of
st andards) . 11 Petitioner also argues appellate court
deci sions concerning state agency contested case proceedi ngs
establish that an agency nust reopen the evidentiary hearing
if a new interpretation of an applicable standard is

adopted. Martini v. OLCC, 110 O App 508, 513, 823 P2d 1015

(1992); see also McCann v. OLCC, 27 Or App 487, 492, 556 P2d

973, rev den 277 O 99 (1977); Sunray Drive-in Dairy V.

OLCC, 20 Or App 91, 95, 530 P2d 887 (1975).

Respondents argue the board of conmm ssioners' April 1,
1992 order did not change a previously established county
interpretation of the term "dwelling," as that termis used
in LC 16.211(2)(r) regarding the "replacenent of existing
dwel I'i ngs. " Respondent s argue t he August 1, 1988

"interpretation” was a non- bi ndi ng staff opi ni on. 12

llpetitioner also cites Mrrison v. City of Portland, 70 O App 437,
442, 689 P2d 1027 (1984). However, Morrison establishes that parties have
a right to submt additional argument when a | ocal governnent clarifies its
interpretation of applicable approval standards pursuant to remand by this
Board. It does not address the question of whether a | ocal government nust
accept additional evidence after it adopts a new or nodified interpretation
of an applicabl e approval standard and, therefore, is not applicable here.

12Respondents also contend that the August 1, 1988 interpretation was
only one of four different previous staff interpretations dealing with
repl acenent dwel |'i ngs. However, we note that the other three
i nterpretations addr ess what constitutes "mai nt enance, repair or
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Record 1175-77. Respondents further argue the August 1,
1988 interpretation did not pur port to i nterpret
LC 16.211(2)(r), but rather LC 16.211(3)(a)(1988), which
provided for "repl acenent of any | egal resi dence. "
(Enphasi s added.) Respondents also point out t hat
LC 16.211(3)(a)(1988) required that a residence eligible for
repl acenent be "occupied® or "suitable for occupancy,"”
requirenments not found in LC 16.211(2)(r). Fi nal |y,
respondents argue the August 1, 1988 interpretation relies
heavily on the dictionary definition of "residence," as well
as the LC definition of "dwelling."

Respondent s maintain the board of comm ssi oners

April 1, 1992 order nerely clarified the meaning of the term
"dwell'ing,"” and did not adopt a "new' interpretation or
approval st andar d. Additionally, respondents ar gue

petitioners have failed to identify how their substanti al
rights were prejudiced by the county's failure to reopen the
evidentiary record. Respondents contend petitioner's
requests to reopen the record never specified what evidence
petitioner wished to introduce that had not been included in
the volum nous evidence submtted during the August 1991
evidentiary heari ng bef ore t he heari ngs of ficer.
Respondents also contend petitioner failed to follow

procedures set out in LC 14.400(2) for requests to the board

repl acenent,"” not what constitutes an existing dwelling. Record 1172-74,
1178- 80.
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of comm ssioners to submt additional evidence or for a
remand to the hearings officer for a de novo hearing and,
therefore, made it inpossible for the county to grant
petitioner's requests.

I n Bradbury, supra, we recognized that where a |ocal

gover nnment totally fails to identify the standards
applicable to a quasi-judicial | and use decision, as

required by ORS 197.763(3)(b) and (5)(a), the | ocal
governnment nust hold an evidentiary hearing after the
applicable standards are identified. However, that is not
what happened in this case. Petitioner does not argue the
county failed to identify LC 16.211(2)(r) or the LC 16.090
definitions of "dwelling" and "dwelling, single-famly" as
applicable approval standards prior to the close of the
evidentiary hearing. Rat her, petitioner argues that by
significantly changing the established interpretation of
t hese standards after the close of the evidentiary hearing,
and refusing to reopen the evidentiary hearing, the county
effectively denied petitioner an opportunity to prepare and
submt a case addressing the new interpretation of the
approval standards.

Petitioner's argunent is based primarily on Martini v.

OLCC, McCann v. OLCC, and Sunray Drive-in Dairy v. OLCC,

supra.1 The Court's rulings in these cases are based on

13The one | and use case relied on by petitioner, Commpnwealth Properties
v. Washington County, 35 Or App 387, 582 P2d 1384 (1978), does not directly
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procedural requirenents of ORS ch 183 applicable to state
agency contested case proceedings, but not to |[ocal
governnment |and use proceedings. However, petitioner
contends certain provisions of ORS ch 197 and ch 215,
applicable to county quasi-judicial permt proceedings, are
equi valent to ORS ch 183 requirenents for agency contested
case proceedings. Petitioner refers specifically to the
ORS 183.415(3) provision that parties may "present evidence
and argunent on all issues,” the provision which is the

primary basis for the court's ruling in Martini v. OLCC,

supr a.
Martini v. OLCC, 110 Or App at 514, holds that under

ORS ch 183, when a state agency changes an established
interpretation of an admnistrative rule to a significant
degree during the course of a contested case proceeding, the
parties nust be given an opportunity to present evidence
(and argunent) responsive to the new standard. We do not
foreclose the possibility that t here may be sone
circunst ances where relevant provisions of ORS ch 197 and

215 inpose a simlar requirenment on county quasi-judicial

support petitioner's argunment. Commonwealth Properties is a challenge to a
county decision denying prelinmnary subdivision plat approval, based on
nonconpl i ance with county conprehensive plan policies. The issue the Court
of Appeal s addressed was how specific county findings denying prelinmnary
subdi vi sion plat approval nust be, in order to informthe applicant of what
it must do to obtain approval under the applicable standards. Conmonwealth
Properti es does not address the issue of whether a |ocal governnment may be
required to reopen the evidentiary hearing after adopting an interpretation
of an applicabl e standard.
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| and use proceedings.14 However, we do not believe this is
such an instance.

Here, petitioner has not denonstrated there was an
"established" county interpretation of LC 16.211(2)(r) or
the term "dwelling" prior to the proceeding below. The
August 1, 1988 staff interpretation cited by petitioner

i nterpreted a di fferent LC pr ovi si on rel ating to

"residences” t hat are "occupi ed" or "suitable for
occupancy,” not "dwellings" as that term is defined in
LC 16. 090.

In addition, while the revised interpretation of
"dwel i ng" adopted by the board of conmm ssioners nmade
certain types of evidence relating to the presence and
permanency of housekeeping facilities |ess significant, we
do not see that it made relevant any new type of evidence
t hat woul d not have been considered relevant at the tine of
t he evidentiary hearing before the hearings officer. At all
times below, the parties should have been aware that
evi dence concerni ng t he past and current nat ure,
characteristics and wuse of the subject structure was

rel evant to the question of whet her the structure

l4However, there are definite differences between the requirenments
i mposed on county quasi-judicial |and use proceedings by ORS ch 197 and 215
and those inposed on state agency contested case proceedi ngs by ORS ch 183.
See, e.g., Reeder v. dackamas County, 20 O LUBA 238, 243 (1990)
(ORS 215.416(8) and (9) do not inmpose on counties the same obligation to
explain departures from prior precedent that ORS 183.482(8)(b)(B) inposes
on state agencies).
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constituted an "existing dwelling."

Finally, petitioner has not, either in its requests to
the county to reopen the record, or in its argunents to this
Board, explained what aspect of the board of conmm ssioners’
interpretation of "dwelling" necessitates the submttal of
addi ti onal evidence by petitioner. Nei t her has petitioner
established how its substantial right to submt its case to
the county is prejudiced, because it has never identified
any evidence not already in the record that petitioner
desires to submt if the county evidentiary hearing is
reopened. 15

In summary, we do not believe the county violated any
provision of the applicable statutes by declining to reopen
the evidentiary hearing in this case and, even if the county
did commt such a procedural error, petitioner has not
denmonstrated how its substantial rights were prejudiced
t her eby.

The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR
Under this assignnent of error, petitioner contends the

chall enged decision exceeds the authority given to the

15 also agree with respondents that the county procedures for
requesting a de novo hearing or reopening of the record on remand to the
hearings officer set out in LC 14.400(2) require the requesting party to
identify the evidence it desires to submit and explain its significance
Where these procedures are not conplied with, as was the case here, the
county is not obligated to grant such a request pur suant to
LC 14.400(3)(c).
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county under ORS 215.130(5)-(9) to allow the repl acenment of
a nonconf orm ng use.

Petitioner argues that even if the existing structure
is a dwelling, it is a nonconformng use in the F2 zone.
Petitioner argues that dwellings are not outright permtted
uses in the F2 zone, in that a new forest or nonforest
dwelling in the F-2 zone would require a special use permt
under LC 16.211(6) or (7). Petitioner points out that no
such special use permt has been approved for the existing
structure. Petitioner also argues that we have previously
determ ned that where a lawfully established existing use
would require |ocal governnent approval of a variance or
conditional use permt if the use were built under current
regul ations, that existing use is a nonconformng use.

Mller v. City of Dunes City, 18 Or LUBA 515, 519-21 (1989);

Morse Bros., Inc. v. Clackamas County, 18 O LUBA 188,

194- 96 (1989).

Petitioner further argues that a county decision
approving replacenent of a nonconform ng use cannot exceed
the authority granted the county by ORS 215.130(5)-(9).
G bson v. Deschutes County, 17 O LUBA 692 (1989); City of

Corvallis . Benton County, 16 O LUBA 488 (1988).

Petitioner poi nts out t hat ORS 215.130(6) al | ows
"replacenent” of a nonconformng wuse only when such
replacenent is necessitated by fire, <casualty or other

natural disaster. Petitioner contends there is no evidence
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or finding that such is the case here. In addition,
petitioner further contends that although "replacenent," as
used in ORS 215.130(6), is not defined in the statute,
appellate court decisions indicate that replacenent neans
restoration to a forner place, position or condition.

Stephens v. Bohlman, 314 Or 344, 351, P2d _ (1992);

Dunmre v. Oregon Miutual Fire Insurance, 166 Or 690, 114 P2d

1005 (1941); Piazza v. Clackamas Water District, 21 O App

469, 535 P2d 554 (1975).

Petitioner's argunent under this assignnment of error is
dependent on its contention that a lawfully established
dwel l'ing that has not been approved under LC 16.211(6) or
(7) is a "nonconformng use" in the F-2 zone. The term
"nonconform ng use" is not defined in ORS 215.130(6)-(9) or
el sewhere in ORS ch 215. The Oregon Suprenme Court has
stated that "nonconform ng use" neans "any use which does

not conform with the zoning |aw" Pol k County v. Martin,

292 Or 69, 71, 636 P2d 952 (1981). In addition, we have
stated that a nonconformng use is a use which is contrary
to provisions of a local governnment's conprehensive plan or

| and use regul ations. Scott v. Josephine County, 22 Or LUBA

82, 88 (1991). Thus, it is the county's plan and code which
determ ne whether an existing dwelling is a nonconformng

use in the F-2 zone. 16

16petitioner is correct that in Mller v. City of Dunes City, supra, and
Morse Bros., Inc. v. Clackamas County, supra, we determined that a lawfully
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During the proceedi ng below, the county issued an order
interpreting the LC to provide that the replacenent of an
existing dwelling in the F2 zone is not replacenment of a
nonconf orm ng use subject to the requirenents of LC 16.251
Record 1159. The LC does not set out a definition of
"nonconform ng use." However, LC 12.251(1) (Verification of
Nonconform ng Use) identifies a nonconform ng use as a use
that was lawfully established "prior to the enactnent of an
ordi nance restricting or prohibiting the use.” It is clear
the F-2 zone restricts new dwellings. LC 16.211(6) and (7).
On the other hand, the F-2 zone allows "nmintenance, repair
or replacenment of existing dwellings" as a permtted use.
LC 16.211(2)(r). This is consistent with the county's
interpretation that l|awfully established dwellings that
exi sted when the F-2 zone was applied are not nonconform ng
uses.

In addition, the county points out that it adopted
LC 16.211(2)(r) to conmply with the identical |anguage in
OAR 660-06-025(3)(p). In support of its interpretation, the
county points to legislative history of this admnistrative
rule provision indicating it was intended to allow [ ocal
governnents to make existing dwellings permtted uses in

forest zones. Record 1159, 1181-83. In particular, a

established existing use which would require |ocal government approval of a
variance or conditional use pernit if the use were built under current
regul ations, is a nonconformnng use. However, those decisions were based
on analyses of the applicable |ocal governnent code provisions, not on
general principles of |aw regardi ng nonconform ng uses.
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menor andum by the DLCD director addressing the question of
how the Goal 4 rules should treat replacenent dwellings in
forest zones discusses the problens | ocal gover nnent s
experience in treating existing dwellings as nonconformng

uses and concl udes:

"[E] xi sting dwellings should be given conform ng
status by listing their repair, mai nt enance,
alteration and repl acement as an outri ght
[permtted] use, thus exenpting these activities
from ORS 215.130." Record 1183.

Based on the above, we agree wth respondents that
under the LC, replacenment of an existing dwelling in the F-2
zone is not the replacenment of a nonconform ng use subject
to the restrictions of ORS 215.130(6).

The fourth assignnment of error is denied.

FI FTH ASSI GNVENT OF ERROR

Petitioner contends the subject structure was abandoned
from 1980 through the wearly spring of 1990. However,
petitioner does not explain why such "abandonment" provides
a basis for reversing or remandi ng the chall enged deci si on.

To the extent petitioner's abandonnment argunent rel ates
to its contention that the existing structure is a
nonconformng use in the F2 zone, we determ ne under the
previ ous assignnment of error that if the existing structure

is a dwelling, it is not a nonconformng use in the F-2
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zone. 17 To the extent petitioner is sinply arguing that
evidence of nonuse of the structure during 1980-1990
establishes that the structure is not a dwelling, we address
petitioner's evidentiary chal | enge to t he county's
determ nation that the structure is a dwelling under the
sevent h assignnment of error.

The fifth assignment of error is denied.
SI XTH ASSI GNVENT OF ERROR

Clear Lake is the sole source of the donestic water
provided by petitioner Heceta Water District. In Cctober
1982, the county, at the request of petitioner and the City
of Florence, adopted an ordi nance establishing a noratorium
on all plan anmendnents, zone changes, |and divisions, new
construction and nobile home permts for all property within
t he watershed of Clear Lake, including the subject property.
In April 1983, at the request of the county, t he
Envi r onment al Quality Comm ssion (EQC established a
nmoratorium on new onsite waste disposal systems within the
Cl ear Lake watershed. In Septenmber 1987, intervenor and
several neighboring property owners filed a suit in federa
court against petitioner, the county and the EQC, alleging
the defendants deprived plaintiffs of their property w thout

due process of |law and denied plaintiffs equal protection of

17petitioner does not contend the structure was a nonconformng use
under county zoning regulations in effect prior to application of the 2
zone.
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the laws. Record 83.
On Cctober 29, 1987, the county entered into a

settlenment agreenment with the plaintiffs in the federal

| awsui t. In that agreenent, the county agreed to rescind
its noratorium and assist the interested parties in
resolving the issues raised in the conplaint. The

plaintiffs agreed to dismss the county as a defendant,
w thout prejudice and wthout <costs, and not to seek
attorneys fees against the county. Record 85. The county

al so agreed to the foll ow ng:

"Upon application of [a] |andowner, the County
shal | review its zoning of the [|andowner's
property within the C ear Lake Wtershed, and
shall wupon resolution of the issues described in
Plaintiff's Conplaint, rezone the property, if
appropriate, to recognize any changes resulting
from the resolution of these issues.” (Enphasi s
added.) Id.

As we understand it, petitioner contends the fact that
the county entered into the above described settlenment
agreenent, especially <considering the provision quoted
above, nmeans that in this case petitioner was not provided
the inpartial tribunal to which it is entitled under Fasano

v. Washington Co. Comm, 264 O 574, 507 P2d 23 (1973).18

18ppproxi mately one week after the petition for review was filed,
petitioner mailed the Board a letter citing Horizon Construction, Inc. v.
City of Newberg, 114 O App 249, _ P2d __ (1992). The letter states
petitioner intends to cite as additional argument in support of its sixth
assignment of error "that there was undisclosed ex parte contact between

the Board of County Comni ssioners and [intervenor, in view of the fact]
that a settlenent agreenent had been entered into between the County and
[intervenor]." The letter also contends the county's actions in this

Page 32



© 00 ~N oo o b~ w NP

T T e T T O S S =Y
©® N o o0 A~ W N B O

Petitioner characterizes the above quoted portion of the
settlenment agreenment as a promse to rezone intervenor's
property. Petitioner argues that the existence of such an
agreenent establishes that the county inmproperly approved
intervenor's application in this case "to buy civil peace,"”
rat her than on the basis of application of the correct | egal
st andar ds.

The county argues the settlenent agreenent inposes no
obligation on the county other than what is already inposed
by state |aw. According to the county, the above quoted
portion of the settlenent agreenent does not conpel it to

rezone the subject the property, but rather states only that

the county will consider a rezoning application and approve
a zone change "if appropriate,” under applicable |egal
st andar ds. In addition, the county points out the

chall enged decision is based on an application for a
repl acenent dwelling, not a zone change, and therefore the

settlenment agreenment is totally irrel evant. 19

regard violate ORS 227.180(3). Petitioner did not, however, file a notion
to anmend its petition for review

Nei ther petitioner's sixth assignment of error nor the argunent
t hereunder nmention undi sclosed ex parte contacts or assert a violation of
ORS 227.180(3) as a basis for reversal or remand of the challenged
decision. Petitioner has not requested, nor has this Board allowed it, to
anmend its petition for review In these circunstances, it is not
appropriate for us to consider the new argunents raised in petitioner's
letter.

19/n addition, intervenor argues that petitioner's challenge to the
board of comm ssioner's inpartiality was not tinmely nade bel ow, under Lane
Manual (LM 3.195, which requires challenges of bias or prejudgnent on the
part of the board of comm ssioners to be made not | ess than five days prior
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I n establishing actual bias or prejudgnent on the part
of a local decision maker, the burden is on petitioner to
show the decision nmaker was biased or prejudged the
application and did not reach its decision by applying
applicable standards based on the evidence and argunent

present ed. Heiller v. Josephine County, O LUBA

(LUBA No. 92-032, August 6, 1992), slip op 4-5; Oegon
Wrsted Conpany v. City of Portland, 22 O LUBA 452, 454

(1991); Waite v. Marion County, 16 Or LUBA 353, 357 (1987);

Catfield Ri dge Residents Rights v. Clackamas Co., 14 Or LUBA

766, 768 (1986).

The settlenment agreenent sinply says the county wll
consider a rezoning application for the subject property, as
it is required to do in any case. ORS 215.416(2). The
settlenment agreenent is irrelevant to an application for a
repl acenment dwelling on the subject property, and does not
establish bias or prejudgnent by the county decision maker.

The sixth assignnment of error is denied.

to a hearing before the board of conmi ssioners. However, petitioner
asserts it did not |learn of the existence of the settlenment agreenment unti
after the hearing before the board of commissioners. |Intervenor noves for

an evidentiary hearing before this Board to i ntroduce evidence establishing
when petitioner first |learned of the settlenment agreenent.

We are authorized to hold evidentiary hearings where there are disputed
allegations of fact concerning unconstitutionality of the decision,
ex parte contacts or procedural irregularities not shown in the record
which, if proved, would warrant reversal or renmand of the challenged
deci si on. ORS 197.830(13)(b). Because, as explained in the text, the
settlenment agreenent provides no basis for reversal or remand of the
chal l enged decision, regardless of when petitioner first learned of it,
intervenor's notion for evidentiary hearing is denied.
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SEVENTH ASSI GNMENT OF ERROR

The hearings officer's decision on remand from the
board of comm ssioners applies the interpretation of
"dwel i ng" adopted by the board of conm ssioners, which we
sustain under the first and second assignnents of error,
supra, to the evidence submtted in the previous evidentiary
hearing before the hearings officer.?20 The heari ngs
officer's decision on remand includes detailed findings and
conclusions on the wuse and permanency of the subject
structure. Record 49-51.

Petitioner's seventh assi gnnent of error IS

"[Intervenor] Fai |l ed to Carry Bur den of Proof . "

20The hearings officer's decision on remand states that the follow ng
"interpretive guidelines" are suggested by the board of conm ssioners'
interpretation of the term"dwelling"

"A dwelling nust be designed or used exclusively for the
occupancy of not nore than one famly.

"The use of a dwelling nmay vary in scope froma 'residence' to
a 'sleeping place.' A dwelling need not contain any particul ar
type or |evel of housekeeping facilities.

"Housekeeping facilities that are present need not be pernanent
or be used in a continuous, uninterrupted manner.

"The level and type of housekeeping facilities [may] vary with
t he actual use of the structure.

"The primary inquiry should focus on the permanency of the
structure and whether it was used as a residence or sleeping
pl ace." Record 48-49

As previously nentioned, no party contends the hearings officer's
"interpretive guidelines," or the hearings officer's decision on renmand
m sconstrues the interpretation of "dwelling" adopted by the board of
conmi ssi oners.
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Petitioner's entire argunment under this assignnment of error

is the foll ow ng:

"[Intervenor] failed to establish that the alleged
cabin was a dwelling. [Petitioner] relies upon
the arguments set forth in Assignnent of Error
No. 5 [ (Abandonment) ] in support of this

contention,[21] and the evidence set forth in the
" Suppl enent al St at enent of Fact s’ bel ow. "
Petition for Review 20-21.

The Supplenental Statenent of Facts following the above
quoted argunent consists of 27 pages in which petitioner
poses 15 factual questions which it considers critical to
determ ni ng whet her the structure on the subject property is
a dwelling, and presents a detailed discussion of the

evidence in the record bearing on these questions. 22

2lpetitioner's argument under the fifth assignment of error states that
between 1980 and 1990, intervenor filed two |and use applications listing
the subject property as "vacant," and tax assessor's records indicated no
i nprovenents of any val ue. The argument al so nmintains that overwhel m ng
evidence in the record establishes that between 1980 and 1990, the subject
structure contained "no functioning toilet, sink, water heater, cooking
facility, heating facility, or sleeping facility.”" Petition for Review 18.

22The followi ng are exanpl es of the 15 questi ons posed by petitioner
"Did the alleged 'dwelling' ever have four walls?"

"Did the alleged 'dwelling'" have a door in the existing
door way?"

"Did the alleged 'dwelling' have a reasonably intact floor?"

"WAs the plunbing in the alleged 'dwelling' hooked up or
attached to the rough plumbing in the walls?"

"Did the alleged 'dwelling' contain sleeping facilities on a
tenporary or a pernanent basis?"
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Petitioner does not identify in its argunent the |ega
standard petitioner contends is violated by the county's
deci sion under this assignnent of error. However, in the
"Suppl enental Statenent of Facts," petitioner states "the
evidence is overwhelmng that the derelict 3-sided shed does
not neet the Board of County Conmm ssioners re-definition of
a dwelling."” Petition for Review 29. G ving petitioner the
greatest possible latitude, we treat this assignment of
error as contending the county's decision that the subject
structure is a "dwelling"” is not supported by substanti al
evidence in the whole record. ORS 197.835(7)(a)(C).

W have a further difficulty 1in reviewing this
assignnment of error in that petitioner's argunent does not
relate its contentions or sunmaries of evidence on various
points to either the county's interpretation of "dwelling"
or the findings of fact in the hearings officer's decision
on remand. In many instances, petitioner appears to be
asking us to reweigh the evidence in the record and
substitute our judgnment for the county's. This we may not

do. 1000 Friends of Oregon v. Mrion County, 116 O App

584, __ P2d ___ (1992).

The Supreme Court has held that what this Board nust

decide in reviewing a substantial evidence challenge is

"WAs there any evidence that anyone lived in the alleged
‘cabin,' either permanently or as a vacation type cabin?"
Petition for Review 21-22.
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"whether, in light of all evidence in the record, the [|ocal

governnent's] decision was reasonable.” Younger v. City of

Portland, 305 O 346, 360, 752 P2d 262 (1988). For a
decision to be reasonable, it need not be the decision that
this Board woul d have made based on the sane evidence. |1d.

VWhile this Board nust consider all relevant evidence cited

by the parties, including evidence that detracts from the
chal | enged decision as well as evidence that supports it, it
cannot reweigh the evidence. 1000 Friends of Oregon V.

Mari on County, supra; Eckis v. Linn County, 110 Or App 309

313, 821 P2d 1127 (1991). Where this Board concludes a
reasonabl e person could reach the decision nmade by the | ocal
governnent, in view of all the evidence in the record, it
defers to the | ocal governnent's choices between conflicting
evi dence and of reasonable conclusions to be drawn from the

evi dence. Angel v. City of Portland, 22 Or LUBA 649, 659

aff'd 113 O App 169 (1992); Wssusik v. Yamhill County, 20

O LUBA 246, 260 (1990); Stefan v. Yamill County, 18

Or LUBA 820, 838 (1990); Douglas v. Miltnomah County, 18

Or LUBA 607, 617 (1990).

We are aided in our review by the fact that intervenor
has gone through the hearings officer's decision on renmand
finding by finding, citing evidence in the record that
supports each finding. Intervenor-Respondent's Brief 29-34.
We have reviewed the evidence cited by intervenor, and the

evidence in the record cited by petitioner that is relevant
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to the hearings officer's findings. We find that based on
this evidence, a reasonable person could conclude, as did
the hearings officer, that the subject structure has been
"subject to a marginal but regular use as sl eeping quarters”
and that such housekeeping facilities as were avail able at
those tines were consistent with that |evel of wuse and,
t herefore, t hat the subject structure constitutes a
"dwel 'ing," as defined under the LC. Record 50-51
The seventh assignnment of error is denied.

The county's decision is affirmed.
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