BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

Rl VERBEND LANDFI LL COMPANY, )
)
Petitioner, )
)
VS. )
) LUBA No. 92-114
YAVHI LL COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
DI ANE E. KNOTT, M CHAEL R )
WESTPHAL, and LILLI AN E. FREASE, )
)
| nt ervenor s- Respondent. )

Appeal from Yamhill County.

Tinothy V. Ramis and James M Col eman, Portland; and
Jeffery W Ring and G Frank Hammond, Portland, filed the
petition for review Wth them on the brief was O Donnel l
Rams, Crew & Corrigan; and Heller, Ehrman, Wite &
McAul i ffe. Tinmothy V. Ramis and Jeffery W Ring argued on
behal f of petitioner.

John M Gray, Jr., County Counsel, McMnnville, filed a
response brief and argued on behalf of respondent.

Linda K. WIllianms, Portland, filed a statenent in |ieu
of brief on behalf of intervenors-respondent.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED | N PART/ REVERSED | N PART 02/02/93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals an ordi nance (Measure 36-1) entitled
"Yamhi || County Groundwater Protection and Landfill Siting
Ordi nance, " adopted by the people of Yamhill County pursuant
to the initiative power extended to them under Article 1V,
section 1(5), of the Oregon Constitution.?!
MOTI ON TO | NTERVENE

Diane E. Knott, Mchael R Westphal, and Lillian E
Frease nove to intervene on the side of respondent.
Petitioner does not object, and the notion is allowed.
FACTS

The chal |l enged ordi nance, anong other things, precludes
the siting, construction or expansion of landfills that
would (1) be Ilocated within 500 feet of a 100 vyear
floodplain, (2) accept waste from outside the State of
Oregon, or (3) accept nore than a specified percentage of

waste from outside of the county.

IAarticle 1V, section 1(5), of the Oregon Constitution provides, in
rel evant part:

"The initiative and referendum powers reserved to the people by
subsections (2) and (3) of this section are further reserved to
the qualified voters of each nmunicipality and district as to
all local, special and municipal |egislation of every character
in or for their municipality or district. * * *"

The initiative and referendum powers extended by Article 1V,
Section 1(5) extend to the electorate of Yarmhill County. See Allison v.
Washi ngton County, 24 O App 571, 548 P2d 188 (1976); see also La
Grande/ Astoria v. PERB, 281 Or 137, 141 n 3, 576 P2d 1204, adhered to on
rehearing, 284 Or 173 (1978).




FI FTH ASSI GNMENT OF ERROR

"The county erred by enacting Sections 2 and 3 of
t he [ andfill or di nance, whi ch facially
di scrim nate agai nst interstate conmer ce in
violation of the Commerce Clause of the United
States Constitution."

Petitioner argues that Sections 2 and 32 of the

chal | enged deci si on:

"* * * effectively ban the inportation into the
County of all out-of-state solid waste and
severely restrict the inportation of out-of-county
solid waste in clear violation of the Commerce

2Section 2 of the challenged ordinance provides the county planning
departnment is prohibited from

"* x *x gccept[ing] any applications for the siting of any
landfill that intends to accept, or intends to apply for
permts to accept and store any waste

"A. from outside the State of Oregon or the territorial
boundaries of the United States in any anopunt what soever,
or

"B. from outside the boundaries of Yanmhill County in volune
or weight in excess of twenty five percent (25% of the
waste generated and accepted from within Yarmhill County
yearly for storage at such facility."

Section 3 of the challenged ordinance provides the county planning
departnment is prohibited from

"* * * gccept[ing] any applications for building nodification,
alteration or expansion of any facility that includes landfill
facilities that intend to accept, or intend to apply for
permits to transfer, treat, store or accept any waste

"A. from outside the State of Oregon or the territorial
boundaries of the United States in any anpunt whatsoever,
or

"B. from outside the boundaries of Yanmhill County in volune
or weight in excess of twenty five percent (25% of the
waste generated and accepted from within Yamhill County
yearly for storage at such facility."



Cl ause of t he Unit ed St at es Constitution."3
Petition for Review 27.

Petitioner cites nunmerous federal cases interpreting
the Commerce Clause to state that in the absence of sone
reason to treat out-of-state waste differently than in-state
waste (apart fromthe origin of the waste), local |aws that

discrimnate against interstate comerce in solid waste

violate the Comrerce Cl ause. Fort Gatiot Sanitary
Landfill, Inc., v. Mchigan Dept. of Natural Resources,

US _ , 112 S Ct 2019, 2024, 119 L Ed2d 139 (1992) (Fort
Gratiot); Chemi cal Waste Managenent, Inc. v. Hunt, us

__, 112 s C 2009, 2012, 119 L Ed2d 121 (1992); City of
Phi |l adel phia v. New Jersey, 437 US 617, 627, 98 S Ct 2531,

57 L Ed2d 475 (1978). In addition, the |ocal governnment
bears the burden of establishing that there are no non-
di scri m natory al ternatives avail abl e to pr ot ect a
legitimate local interest that is served by the local |aw.

Fort Gratiot, supra, 112 S Ct 2027; see also Hunt .

Washi ngton State Apple Advertising Comm n, 432 US 333, 353,

97 S Ct 2434, 2446-47 53 L Ed2d 383 (1977). Further, that
it is a county rather than a state which inposed the

chal | enged regul ation of interstate comerce in solid waste,

3Article 1, Section 8(3), of the Constitution of the United States
provi des that Congress has the power:

"To regul ate Commerce * * * anpong the several states * * *. "



does not change the constitutional analysis concerning the

regul ation. Fort Gatiot, supra, 112 S C 2025-26.

No party offers any nondi scrimnatory reason to justify
the requirenents of Measure 36-1, Sections 2 and 3 that
treat out-of-state waste differently than in-state waste
and we are unaware of any. In addition, no party argues
there are no non-discrimnatory alternatives available to
protect a legitimte local interest that is served by
Sections 2 and 3, and we cannot say there are none.
Therefore, Sections 2 and 3 of the <challenged decision
violate the Commerce Cl ause. Accordingly, we sustain the
fifth assignnent of error.

The next issue is whether our determ nation that
Sections 2 and 3 are wunconstitutional requires that we
reverse the decision challenged in this appeal in its
entirety. That question depends upon whether we may sever
the wunconstitutional provisions from the balance of the
or di nance.

The challenged decision contains a severability
cl ause. 4 It is well established that when interpreting a

statute, the | egislature has:

4Section 9 of the challenged ordi nance provides:

"The sections of this Act are severable. If any section or
sections are ruled invalid for any reason by the court of [ ast
resort, all other sections shall be unaffected and remain in
effect." Record 5.



"* * * expressed a strong general preference in
favor of severability[.] [We can find the * * *
requi rement not severable only if (1) it is
apparent that the |legislature would not have
enacted the statue w thout that provision, or (2)
resulting parts of the statute would be inconplete
and i ncapabl e of being executed in accordance with

the legislative intent." Glliam County v. Dept.
of Environnental Quality, 114 Or App 369, 380-81
_____ P2d __ (1992).

These rules apply to the severability of |ocal enactnents as

wel | . See Ackerly Comunications v. City of Gresham 18 O

LUBA 541, 550-51 (1989).

Here, the challenged ordinance contains four other
regul atory sections which do not discrimnate against waste
from other states. These sections contain various
requirenents applicable to the operation and siting of
existing and proposed landfills wthin Yamhill County.
These sections are not dependent upon Sections 2 and 3. In
addition, the severability clause is a clear statenment of
the intent of the electorate that the ordinance remain
effective, even i f portions are decl ar ed i nvalid.
Accordingly, we sever Sections 2 and 3, and consider
petitioner's remaining assignments of error as they apply to
t he bal ance of the chall enged ordi nance.

FI RST ASSI GNMENT OF ERROR

"The landfill ordinance is not supported by the
required findings necessary to conply with state
and |l ocal law."



SECOND ASSI GNMVENT OF ERROR

"The landfill ordi nance was enacted without
coordination with affected governnental agencies
in violation of conprehensive plan policies.™

FOURTH ASSI GNMENT OF ERROR

"The landfill ordinance was enacted in violation
of procedural requirenents required by state |aw. "

Under these assignnments of werror, petitioner argues
that the challenged decision erroneously fails to include
supporting findings denonstrating conpliance with various
state st atutes, st at ew de pl anni ng goal s (goal s),
conprehensi ve plan provisions and provisions of the Yamhill
County Zoni ng Ordi nance (YCZO).

ORS 215.130(1) provides:

"Any |legislative ordinance relating to |and use
pl anning or zoning shall be a local law within the
meani ng of, and subject to, ORS 250. 155 to 250. 235
[governing the exercise of the powers of
initiative and referenduni.™

This statenent indicates the |egislature contenplated that
|l egislative land use decisions could be adopted by the
el ectorate. The challenged decision is a legislative |and
use decision enacted by the electorate of Yamhill County.
There is nothing of which we are aware that exenpts
| egislative land use decisions from the procedural and

substantive requirenments applicable to the enactnent of



| egislation affecting land use.> As such, the chall enged
deci si on IS subj ect to t he requirements gover ni ng

| egi slative | and use deci sions. See Allison v. Washington

County, supra (exercise of legislative authority concerning

land use by the electorate is subject to conpliance with
| aws governing county planning and zoning).

No statute or appellate court case requires that all
| egislative |and use decisions be supported by findings.

Von Lubken v. Hood River County, 22 Or LUBA 307, 313 (1991).

However, in order for this Board to perform its review
function, it is necessary either that |egislative |land use
deci sions be acconpanied by findings of conpliance wth
rel evant |egal standards or that respondents explain in
their briefs how the challenged Ilegislative decision
conplies with applicable |egal standards. Id., at 314.

Here, the only argunment offered for why the decision does

5\n Dan Gle and Assoc., Inc., v. Mlver, 113 O App 1, 5-6
831 P2d 1024 (1992), the Court of Appeals suggested that |and use deci sions
made by the electorate, by their nature, could not conply wth the
substantive and procedural requirenments of |and use law. Specifically, the
court stated the following concerning a county decision adopted by
ref erendum

"* * * \Wen the only decision to be nmade is a land use
deci si on, to which specific land use provisions and
requi renents nust be applied, the governing body nmust, and the
el ectorate cannot, follow the procedures or be confined to the
subst ance of those requirenents. * * *" 1d., at 5.

This statenment makes sense in the context of the referendum process
where the | ocal governing body first adopts a |and use decision and refers
it to the voters for their approval. However, it does not apply to a
deci si on adopted pursuant to initiative process, because in that process a
city or county governing body has no occasion to nake a | and use deci sion



not violate the standards cited by petitioner is that the
deci sion was adopted by the el ectorate.

We reject this argunent. As stated above, there is no
statutory exenmption from the requirements applicable to
| egi sl ative decisions for decisions adopted by initiative
By way of exanple, we do not see any reason why | egislative
deci sions adopted by the electorate should be exenpt from
coordi nati on requi rements. As a practical mat t er,
satisfying coordination requirenents may be nore difficult
for the electorate than for a governing body. However,
practi cal difficulties do not excuse conpliance wth
coordi nati on requirenents. Further, we find no persuasive
reason why a |egislative decision adopted by the electorate
shoul d be exenpted from the requirenents of ORS 197.610 to
197. 625, regarding the provision of notice to the Departnent
of Land Conservation and Developnent (DLCD) regarding
post acknow edgnment conpr ehensi ve pl an and | and use

regul ati on anendnents. 6

6ORS 197.615(1) states:

"* * * The text and findings [of the adopted anmendnent] nust be
mai |l ed or otherwi se submitted [to DLCD] not later than five
wor ki ng days after the final decision by the governing body.
* * *"  (Enphasis supplied.)

However, all other provisions of ORS 197.610 to 197.625, including other

subsections of ORS 197.615, refer to "local governnent." In Riverbend
Landfill v. Yamhill County, O LUBA ____ (LUBA No. 92-114, Order on
Motion to Disniss, Novenber 30, 1992), we determined the term "local
government" includes both the county governnent and the electorate. No

party argues that this single reference to "governing body" nmakes any
difference in the scope of the responsibilities of the electorate in



In short, petitioner contends the chall enged decision
which includes a conprehensive plan anmendnent, fails to
conply wth various statutory standards, goals, | oca
conpr ehensi ve pl an provi si ons and zoni ng or di nance
standards. While the chall enged decision contains a limted
nunber of conclusory determ nations, those determ nations do
not establish conpliance wth the standards ~cited by
petitioner. Therefore, in the absence of sone explanation
of how the chal |l enged decision conplies with those standards
or why those standards are inapplicable (other than because
the decision was adopted by the electorate), we cannot
determ ne that the decision conplies with those standards.

The first, second and fourth assignnents of error are
sust ai ned.

THI RD ASSI GNMENT OF ERROR

"The landfill ordinance is not supported by the
required factual basis.”

Petitioner argues that the <challenged decision is
erroneous because it is not supported by an adequate factual
basis to support the determnation that a landfill wthin
500 feet of a 100 year floodplain conflicts with various
wat er uses.

There is no statutory requirenent that |egislative
deci sions be supported by substantial evidence. Lima v.

Jackson County, 56 Or App 619, 625, 643 P2d 355 (1982);

adopting a legislative land use decision pursuant to ORS 197.610 to
197. 625, and we do not see that it does.



Alexiou v. Curry County, 22 O LUBA 639 (1992). However,

petitioner states:

"[Plan] Policy 11(C (i) * * * requires that in the
consideration of prograns and proposals where
conflicting uses affecting water resources are
identified the econom c, social, environmental and
energy consequences of the conflicting uses [nust]
be determ ned and the analysis used as a basis for
deci si onnmaking." Petition for Review 24,

No party disputes the applicability of Policy I1(C (i) to
t he chal l enged decision, and no party contends that it was
appl i ed.

The third assignment of error is sustained.

SI XTH ASSI GNVENT OF ERROR

"The county erred by enacting the |andfill
or di nance, t her eby I npai ring bot h its own
obligations wunder its franchise agreement wth
[ petitioner], and [petitioner's] obligations to
its custoners, in violation of both Article 1,
Sec. 10 of the United States Constitution and
Article I, Sec. 21 of the Oregon Constitution.”

ORS 197.835(9)(a) requires that we address all issues
raised in the petition for review to the "extent possible
consistent with the tinme requirenments of ORS 197.830(14)."
This Board is required by ORS 197.830(14) to issue its final
opinion and order in this appeal wthin a statutorily
prescri bed period, which has expired. We do not address
this assignment of error because there is not tine to do so.

SEVENTH ASSI GNVENT OF ERROR

"The county erred by enacting Section 8 of the
landfill ordinance, thereby incurring contingent
liabilities in excess of $5,000 in violation of
Article XI, Sec. 10 of the Oregon Constitution.”



All parties agree that subsequent anendnents to the
di sputed provisions of the challenged ordinance alleged to
violate Article Xl, section 10, of the Oregon Constitution,
have elimnated the problens identified in this assignnent
of error. Accordingly, this assignment of error provides no
basis for reversal or remand of the chall enged deci sion.

The seventh assignnment of error is denied.

El GHTH ASSI GNMENT OF ERROR

"The county erred by enacting Sections 4, 5, 6 and
7 of the landfill ordinance, which are preenpted
by existing state solid waste statutes and
regul ati ons.”

Petitioner argues that wunder ORS chapter 459 (Solid
Waste Control), the state has preenpted the field of solid
waste regulation and that neither the electorate nor the
governing body of Yamhill County has authority to regulate
matters concerning solid waste landfills.

We disagree. ORS 459.017(1)(a) provides that the

"pl anni ng, location, acquisition, developnent and operation

of landfill disposal sites is a mtter of statew de
concern. " However, ORS <chapter 459 contains nunerous
references to the power of Ilocal governnment to enact
| egislation affecting solid waste |andfills. Specifically,

i medi ately following the above declaration that Iandfill
sites are a matter of statew de concern, ORS 459.017(1)(b)

provi des:

"Local governnment has the primary responsibility
for planning for solid waste managenent.™



I n addition, ORS 459. 035 provides:

"[The Departnent of Environnmental Quality] shall
provide to * * * |ocal government units * * *
advi sory, technical, and planning assistance in
devel opnent and inplenentation of effective solid
waste nmanhagenent plans and practices * * * "
(Enphasi s supplied.)

ORS chapter 459 would have a preenptive effect if its
provisions could not operate concurrently wth the

chal | enged ordinance, City of Portland v. Jackson, 111 O

App 233, 242, 826 P2d 37, rev allowed 313 O 354 (1992);

City of Portland v. Dollarhide, 71 O App 289, 692 P2d 162

(1984), aff'd 300 O 490 (1986), or if it expressed an
intent that the legislature nmeant its provisions to be the
exclusive neans of solid waste landfill regulation. La

Grande/ Astoria v. PERB, supra, 281 Or at 148-49. W do not

believe that either of these considerations are present to
establish that ORS chapter 459 preenpts Measure 36-1.

The eighth assignnment of error is denied.

Sections 2 and 3 of the <challenged decision are
reversed, pursuant to the fifth assignment of error. The
remai nder of the challenged decision is remnded, pursuant

to the first through fourth assignments of error.



