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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
JAMES TRUMPER
Petitioner,
VS.
LUBA No. 92-198

WASHI NGTON COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
PAUL CHOBAN,
| nt ervenor - Respondent . )

Appeal from Washi ngton County.

James Trunper, Portland, filed the petition for review
and argued on his own behal f.

David C. Noren, Assistant Washington County Counsel,
Hi |l sboro, filed the response brief and argued on behalf of
respondent.

No appearance by intervenor-respondent.

HOLSTUN, Referee; KELLINGTON, Referee, participated in
t he deci si on.

AFFI RMED 02/ 19/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a decision anending the county's
conprehensive plan to renobve a "significant water area and
wet | and" designation from a portion of a 9.7 acre parcel
| ocated within the 100 year flood plain.

MOTI ON TO | NTERVENE

Paul Choban, the applicant bel ow, noves to intervene on
the side of respondent. There is no opposition to the
notion, and it is allowed.

FACTS

The subject property is located within the 100 year
f1 oodpl ai n. When the Cedar Hills-Cedar MII Comunity Pl an
(which is part of the county's conmprehensive plan) was
adopted in 1983, the subject property was identified and
designated as a "significant water area and wetl and."”

There appears to be no dispute that the property owner
ultimately wi shes to obtain federal, state and county
approval to place fill on the subject property and construct
a comerci al devel opnent. However, the chall enged deci sion
sinmply renoves the "significant water area and wetland"
designation. Comercial devel opment of the subject property
woul d not be possible wi thout renpval of that designation.

The portion of the subject property for which the
decision renoves the "significant water area and wetl and"

desi gnati on has been farnmed for many years. The chall enged
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deci sion determnes that "farmng" falls within an exception
to the "significant water area and wetland" designation
provided in the plan. Petitioner chal l enges that
determ nation and also argues the <challenged decision
violates a plan policy concerning water resources.
DECI SI ON

A Farm ng as Devel opnment

The chal |l enged deci sion explains that the basis for the
plan's 1983 "significant water area and wetl and desi gnati on”
is set out in a plan resource docunent as foll ows:

"WATER AREAS AND WETLANDS - The 100-year fl ood
pl ai n, drai nage hazard areas, and ponds identified
in the inventory are regarded as significant with
the exception of those flood plain areas already
devel oped." (Enphasis added.) Record 12.

The deci sion goes on to explain that "[a] simlar definition
of water areas and wetlands as a category of significant
natural resources" appears at Washington County Comrunity
Devel opment Code (CDC) 422-2.1. Record 12. CDC 422-2.1

provi des as foll ows:

"Water Areas and Wetlands - 100 year flood plain,
drai nage hazard areas and ponds, except those
al ready devel oped." (Enphasis added.) Record 13.

The chal | enged deci sion explains that while the subject
property otherwise clearly qualifies for the "significant
water area and wetland" designation, the exception for
"areas already developed" applies, due to the property's
undi sputed history of farm ng.

Petitioner argues that "farmng" is not "devel opnent”
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as that termis defined at CDC 106-57. CDC 106-57 defi nes
"devel opnent” as foll ows:

"Devel opnent Any nman-nmade change to inproved or
uni nproved real estate, including but not limted
to construction, installation or change of a
bui | di ng or structure, | and di vi si on,
establishment, or termnation of right of access,
storage on the land, tree cutting, drilling, and
site alteration such as that due to |and surface
m ni ng, dredging, grading, construction of earthen
berms, paving, inprovenents for wuse as parking
excavation or clearing."” (Enphasis added.)

The county concluded that "this definition is very
broad, and does include such farm activities as the
cultivation engaged in by the applicant."1 Suppl enent al
Record 27. Petitioner disputes the county's interpretation.
Petitioner attenpts to bolster their position that the
definition of "developnent” in CDC 106-57 does not include
farm ng by pointing out that while permts are required for
devel opment, <certain activities, including farm use, are
excluded from the CDC requirenent for a permt. CDC 201-1
201- 2. From these CDC provisions, petitioner reasons that
farmuse is not properly viewed as "devel opnent."”

As an initial point, we agree with the county that CDC
201-2 sinply elimnates the requirenent of obtaining a

permt for certain activities. That provision does not

1The list of activities constituting devel opnent does not purport to be

exhausti ve. In other findings, the county explains that "clearing" and
"grading," which CDC 106-57 expressly lists as devel opnment, "would occur in
conjunction with agricultural activities." Record 14.
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purport to exclude the listed activities fromthe definition
of "devel opnent." If anything, CDC 201-2 suggests the
excluded activities are viewed as devel opnent, otherw se the
exclusions from the permtting requirenent woul d be
unnecessary.

Al t hough the definition of "devel opment” in CDC 106-57
is not necessarily determnative of the scope of the
exception provided in the plan water areas and wetlands
provisions for "flood plain areas already developed,"”
petitioner does not challenge the relevance of the CDC
definition of devel opnent. Rat her, he argues the county's
interpretation of the scope of that definition to include
farmng is erroneous. W reject the argunent. The county's
interpretation of the scope of the definition is clearly

within its interpretive discretion. Clark v. Jackson

County, 313 O 508, 836 P2d 710 (1992); (Goose Holl ow

Foothills League v. City of Portland, 117 O App 211,

P2d _ (1992); West v. Clackamas County, 116 Or App 89,
P2d _ (1992); Cope v. Cannon Beach, 115 Or App 11, 836 P2d
775 (1992).

B. Washi ngton County Urban Conprehensive Framework
Plan (CFP) Policy 6

CFP Policy 6 provides as foll ows:

"I'T IS THE POLI CY OF WASHI NGTON COUNTY TO PRESERVE
AND | MPROVE THE QUALITY OF WATER RESOURCES. "

Petitioner contends the county failed to denonstrate the

decision is consistent with CFP Policy 6.
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Respondent argues CFP Policy 6 does not establish a
criterion applicable to the quasi-judicial plan amendnment
chall enged in this proceeding. Rat her, respondent contends
the policy is inplenented by a nunber of inplenenting
strategies. The challenged decision cites the follow ng CFP

Policy 6 I nplenmenting Strategy:

"Limt the renoval of natural vegetation along
river and stream banks, particularly in |locations
identified as Significant Nat ur al Ar eas in
Communi ty Plansp. ;"

The county adopted findings explaining that even wth
the "significant water area and wetland" designation
renmoved, the portions of the site within the riparian zone
woul d be protected under the provisions set out in CDC 422-
3.3(A). Petitioner does not challenge those findings.

The only specific argunents nmade by petitioner
concerning CFP Policy 6 appear to relate to a specific
devel opnent proposal that was the subject of a Division of
State Lands Renoval /Fill permt. However, that proposal is
not at issue in this appeal. Wthout a nore focused
argunment from petitioner, we conclude the county's findings
are adequate to denonstrate conpliance with CFP Policy 6.

The county's decision is affirmed.
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