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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
A STORAGE PLACE and JERRY CARLSON, )
Petitioners,
VS.
LUBA No. 92-227

CI TY OF TUALATI N,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
LI NDA PEPLI NSKI and
| RW N DALE BLUME,
| nt ervenor s- Respondent . )

Appeal from City of Tual atin.

Larry Derr, Portland, filed the petition for review and
argued on behalf of petitioners. Wth himon the brief was
Jossel son, Potter & Roberts.

No appearance by respondent.

Li nda Peplinski, Portland, represented herself.

lrvin Dale Blunme, Honolulu, Hawaii, filed the response
brief on his own behal f.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REVERSED 04/ 20/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the <city council
approving architectural review for a freestandi ng pole sign,
and determning that a sign permt could be issued under a
former version of a city sign ordinance.
MOTI ONS TO | NTERVENE

Li nda Peplinski and Irwin Dale Blune nove to intervene
on the side of respondent. There is no objection to the
mot i ons, and they are all owed.
MOTI ON TO DI SM SS

In his brief, intervenor Blunme states the foll ow ng:

"Because this nmatter is not a 'land use decision'
as defined by the statute, this appeal should be
dism ssed for Jlack of jurisdiction. ook ok
| nt ervenor Blune's Brief 2.

However, intervenor Blune does not explain why he believes
this Board |acks jurisdiction over this appeal, and we do
not see that we do.

I ntervenor Blume's motion to dismss is denied.
MOTI ON TO STRI KE

Petitioner noves to strike statenents I n
i ntervenor-respondent's brief concer ni ng certain
negoti ati ons which are not in the record.

LUBA has previously determ ned that although it wll
not grant a notion to strike portions of a brief, based on

all egations that the disputed portions are inaccurate or
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wi t hout factual support in the record, it will disregard any

such inaccurate or unsupported assertions. Mannenbach .

City of Dallas, O LUBA _ (LUBA No. 92-183, March 31

1993); Hammack & Assoc. v. Washington County, 16 Or LUBA 75,

78, aff'd 89 O App 40 (1987). Once a party challenges the
accuracy or evidentiary support for allegations in another
party's brief, this Board expects such other party to
establish the accuracy of the disputed allegations or to
identify fact ual support in the record for t hose
all egations, either in a reply brief or at oral argunent.
I d.

| nt ervenor-respondent Blume cites nothing in the record
to support his allegations concerning pending negotiations,
and we disregard those allegations.

Petitioner's notion to strike is denied.
FACTS

The subject property is zoned Light Manufacturing (M).
On May 11, 1992, i nt ervenors-respondent (intervenors)
submtted an application to the city for architectura
review of a proposed freestanding pole sign for a storage
busi ness | ocated on the subject property. The city sign
ordinance in effect wuntil My 13, 1992, Tualatin Sign
Ordinance (TSO), requires a sign permt and architectural

review approval as prerequisites to city approval of a
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sign.1 No application for a sign permt has been submtted
to the city.

The Archi tectural Revi ew Boar d ( ARB) approved
i ntervenors' application. Petitioners appealed to the city
counci |l . The city council denied petitioners' appeal and
affirmed the decision of the ARB. This appeal foll owed.

FI RST ASSI GNMENT OF ERROR

"Architectural review of a proposed sign and
subsequent review of a sign permt application for
the sign cannot occur under the repealed sign
ordi nance. "

As indicated above, the disputed application is for
architectural review. No request for a sign permt has been
submtted to the city as of the date of the city's adoption
of the chall enged decision. A sign permt is required to
establish the disputed sign.

Petitioners contend that an application for a sign
permt begins a process which is separate from the process
begun by an application for architectural review for a sign.
Petitioners argue that when intervenors submt their
application for a sign permt, as they concede they nust,

that application will be subject to the standards in the

1 On April 13, 1992, the city amended the TSO (anended TSO), prohibiting
pole signs in the M. zoning district. However, the anmended TSO did not
become effective until My 13, 1992. There is no dispute that the TSO
applies to the subject application for architectural review The dispute
in this appeal centers on whether the TSO or the amended TSO establishes
the standards applicable to intervenors' eventual application for a sign
permt.

Page 4



1 anended TSO, the standards in effect at the tinme

2 application is submtted. ORS 227.178(3) .2 Petitioners
3 argue the <city erred by determning that intervenors
4 eventual sign permt application will be subject to the TSO
5 notw thstanding that the TSO was repeal ed on May 13, 1992.
6 The chal | enged deci si on determ nes:

7 "[Petitioners] argued that the [city council] nust

8 defer any action in this case until a sign permt

9 application under the * * * new Sign Ordinance
10 * * * |s submtted. The thrust of [intervenors']

11 argument is that the 'old" Sign Ordinance * * *
12 under which this application was submtted,

13 involves two distinct steps, an architectura

14 review and a sign permt application. The purpose
15 of the two-step process is to review the proposed
16 sign and apply the criteria contained in the [old
17 sign ordi nance]. The submittal of a sign permt

18 application as a followup step, is intended as a
19 ful fill ment of whatever decision is reached
20 through the architectural review process. The
21 first step involves the application of significant
22 di scretion while addressing the various criteria.

23 The second step is intended to sinply assure that
24 what ever decision is reached through the first
25 step, is conplied with in the second. In effect,

26 the second step is a non-discretionary and
27 non-1 and use deci sion made by staff to assure that
28 the sign which is ultimtely constructed neets
29 with the previous discretionary approval. A
30 favorabl e decision under the [old] sign ordinance
31 will allow the applicant to obtain a sign perm:t
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20RS 227.178(3) provides:

"If the application was conplete when first submtted * * * and
the city has a conprehensive plan and |and use regulations
acknowl edged under ORS 197.251, approval or denial of the
application shall be based upon the standards and criteria that
were applicable at the time the application was first
submitted. "
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and sign which are consistent with that approval
w t hout a separate application under the new sign
or di nance.

"In this case, t he archi tectural revi ew
application for this sign was submtted prior to
the effective date of the 'new sign ordinance. A
conpanion sign permt application has not been
subm tted. Virtually all review of the proposed
sign has occurred through the architectural review
process as required under the ‘'old Si gn
Or di nance. No discretionary review renmmins once
that process is conpleted and a sign permt
application with the final design is submtted.
Even though the new Sign Ordinance which repeal ed
the [old] Sign Ordinance has been adopted and has
become effective prior to the current applicant's

submttal of a sign permt application,
nevert hel ess t he sign review under t he
architectural review procedures and the old Sign
Ordinance remain the applicable [law " Recor d
54-55.

The TSO, the sign ordinance in effect at the tine the
application for architectural review was subm tted,
establishes that sign permt review is a process separate
from the architectural review process and that both
processes are necessary in order for the city to approve a
sign in the M. zoning district. W are aware of nothing in
the TSO to support the <city's determnation that an
application for architectural review begins a two-step
process which necessarily leads to a sign permt, or that
approval of a sign permt is based on nondiscretionary
standards the conpliance with which is only a formality once
architectural review approval is secured.

TSO 8-1.3 provides:
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"In addition to the provisions of this ordinance,

all  signs * * * shall be subject to
Architectural Review process in Chapter 73 of

Tual atin Devel opnent Code [(TDC)]. * * * Through
the Architectural Review process, the appropriate
hei ght, area, |ocation and nunmber of signs shal

be determned. * * * All sign applications shall
nmeet the objectives of the Architectural Review

process as listed in [TDC 73.020(2)] as well

the following criteria and standards for approval.

"(a) The design of all signs shall be appropriate

for the use which they identify.

"(b) The design of all signs shall be conpatible

with the architectural char act er of
surroundi ng area.

"(c) Signs shall be kept to a mninmm nunber

order to adequately identify the devel opnent.

"(d) Sign size, design, shape, materials, color,
and construction shall be conpatible with the
devel opnent's architectural design, ~colors

and materials in order to pronote
i nt egrat ed desi gn.

"(e) The met hod of i1 1um nation shal
conpati ble with surroundi ng | and uses.

"(f) Location of signs shall give consideration to
desi gn of buildings, |andscaping, visibility,
obstructi ons, ot her si gns, pedestri an

activity, and traffic patterns.

"(g) Unless exenpted, all signs shall conply with
the specific applicable provisions of this

ordi nance. "

TSO 8-1.3 and TDC chapter 733 contenpl ate discrete sign
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3TDC chapter 73 provides, in relevant part, as follows:

"73.040 Architectural Review Plan Approval Required.




1 permt and architectural review processes. TSO 8-1.3(6)

2 (Sign Permt Application) and (8) require that a separate
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"* * * no sign permt shall be issued, until the architectura
review plan required under Section 73.060 has been revi ewed and
approved * * *_ "

"73. 050 Criteria and Standards.

"(1) The Planning Director shall, in exercising or perfornng
his powers, duties, or functions, determ ne whether there
is conpliance with the foll ow ng:

"(a) The proposed site developnment, including the site
pl an, architecture, |andscaping and graphi c design
is in conformance with the standards of this and
other applicable City ordinances insofar as the
| ocation, height, and appearance of the proposed
devel opnent are invol ved,

"(b) The proposed design of the devel opnent is
conpatible with the design of other devel opnents in
the sane general vicinity; and

"(c) The location, design, size, color and naterials of
the exterior of all structures and signs are
conpatible wth the proposed developnent and
appropriate to the design character of other
structures in the sane vicinity.

"(2) The Planning Director shall, in making his determ nation
of the conpliance with the above requirenments, be guided
by t he obj ectives and st andar ds set forth in

Section 73.020 and Sections 73.110 to 73.180.

"(3) The Planning Director shall, in making his deterni nation
of conpliance with the requirenments set forth, consider
the effect of his action on the availability and cost of
needed housing. The Planning Director shall not use the
requi renents of this section to exclude needed housing
types. However, consideration of these factors shall not
prevent the Planning Director frominposing conditions of
approval necessary to nmeet the requirenents of this
section. The costs of such conditions shall not unduly
i ncrease the cost of housing beyond the m ni num necessary
to achieve the purposes of this Code. As part of the
Architectural Review process, the Planning Director shal
have no authority to reduce dwelling unit densities."
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application and fee be submtted for a sign permt, in
addi tion to the application and fee required for
architectural review VWhile TDC 73.050 contains standards
that are sonmewhat simlar to those provided in TSO 8-1. 3,
each includes discrete standards which are clearly intended
to be applied in addition to the requirenents of the other.
Consequently, we believe the <city's interpretation of
TDC 73.050 and TSO 8-1.3, that they envision a two-step
process that can be initiated by filing an application for

architectural review, is clearly wong. West v. Cl ackanmas

County, 116 Or App 89, 94, P2d _ (1992).

In addition, the city's conclusion that the proposed
freestanding pole sign is approvable under the TSO is
erroneous as a mtter of |aw If intervenors submt an
application for a sign permt, as required by TSO 8-1.3(6),
t hen under ORS 227.178(3) that application will be subject
to the standards in effect at the tinme that application is
submtted -- the anmended TSO. Further, there is no dispute
t hat under the anended TSO, freestanding pole signs are not
al | owed. Therefore, we nust reverse the city's decision
approving architectural review of the proposed sign.*4

The first assignnent of error is sustained.

The city's decision is reversed.

4Because we sustain the first assignment of error, and the chall enged
decision nust therefore be reversed in any event, there is no need to
address other assignnments of error. Accordingly, we do not address
petitioners' second through fifth assignnents of error.
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