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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

EDWARD CLARKE, LON NELSON, )
MARGARET SI EVERS, LOU S SCHWANDER, )
GARY JOHNSON, BARBARA JOHNSON, )

DARREL PFEI FER, THERESA PFEIl FER, )
LYNN ADAMO, BOB FABER, GREGORY )
HUTZELL, CHRI STI NE HUTZELL, )
CHLORI S PHELPS, GREGORY EASTMAN, )

CAROL MATTSON, LARRY UNGER, and )
BETTY JEAN FRANTZ,

Petitioners, LUBA No. 92-241

)
)
)
)
VS. ) FI NAL OPI NI ON
) AND ORDER
CI TY OF H LLSBORO, )
)
Respondent , )
)
and )
)
JERRY TRI MBLE and REM TRI MBLE, )
)
| nt ervenor - Respondent . )

Appeal from City of Hillsboro.

David G Frost, Hillsboro, filed the petition for
review and argued on behal f of petitioners. Wth himon the
brief was Frost & Kohl.

Larry A. Brisbee and Barbara L. Johnston, Hillsboro,
filed a response brief. Wth them on the brief was Brisbee
& St ockton. Clark 1. Bal four argued on behalf of
respondent.

Wlliam C. Cox, Portland, filed a response brief and
argued on behal f of intervenors-respondent.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.
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AFFI RVED 04/ 19/ 93

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.

O WwWNPE
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the <city council
approving a special use permt for "topographic alterations
in the 100-year floodplain" (special use permt) to allow
construction of a residential driveway.l Record 1.
MOTI ON TO | NTERVENE

Jerry Trinble and Rem Trinble, the applicants bel ow,
move to intervene on the side of respondent. There is no
objection to the notion, and it is allowed.
FACTS

The subject property is vacant and consists of 1.19
acres zoned Residential Low Density (R-7). The property is
shaped |ike a flag pole, with the flag portion being |ocated
outside of the floodplain and the pole portion being |ocated
within the floodplain. The subject property is surrounded
by property zoned R-7. Intervenors-respondent (intervenors)
seek approval to use the pole portion for a driveway to
provide access to the subject property to develop a
resi dence.

The pl anning conmm ssion denied intervenors' request for
a special use permt, and intervenors appealed to the city
counci | . The city council overturned the decision of the

pl anni ng comm ssion and approved the special use permt.

1The chal | enged decision al so approves a variance. However, petitioners
do not challenge this aspect of the decision
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Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR

"Respondent m sconstrued the applicable |aw,
failed to make adequate findings and nade a
deci sion not supported by substantial evidence in
the record in [approving] the construction of a
driveway for residential use across a wetland
wi t hout an adopted wetland conservation plan and
wi t hout requiring conpliance with the requirenments
of [Statew de Pl anning] Goal 5."

ORS 197.279(2) provides that:

"Wetl and conservation plans shall be adopted and
anended by |local governnments according to the
procedures of ORS 197.610 to 197.625."

ORS 197.646 provides as follows:

"(1) A | ocal gover nnment shal | amend t he
conprehensive plan and |and use regulations
to inplenment new or anended * * * |and use
statutes when such * * * statutes becone
applicable to the jurisdiction.

"k X * * *

"(3) When a | ocal governnment does not adopt
conprehensive plan or Iland wuse regulation
amendnents as required by subsection (1) of
this section, the new or anmended goal, rule
or statute shall be directly applicable to
the local governnent's |and use decisions * *
*. " (Enphasis supplied.)

Petitioners argue there are no |ocal st andar ds
governing the approval of developnent in wetland areas
within the city; and, accordingly, the requirenmnents of Goal
5 apply directly to the challenged decision. I n addition,
petitioners contend the city's failure to adopt a wetland

conservation plan neans that "[r]espondent did not have
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jurisdiction to approve [intervenors'] request * * *,
Petition for Review 5.

We believe that petitioners read ORS 197.279(2) out of
cont ext . ORS 197.279 is entitled "Approved Wetland
Conservation Plans Conply with [Statew de Planning] Goals;
Exception.” ORS 197.279(1) states that wetland conservati on
pl ans approved by the Division of State Lands (DSL) are
deenmed to be in conpliance with the goals. There is an
entire statutory process, set forth in ORS 196.668 to
197. 686, addressing wetland conservati on plans. ORS 196.678
provides that |ocal governments "may develop and submt to
[DSL] a wetland conservation plan.” (Enphasi s supplied.)
However, the adoption of such plans is not mandatory.

Both ORS 197.279 and ORS 196.668 to 196.686 were
enacted by Oregon Laws 1989, chapter 837. In this context,
it is clear that ORS 197.279(2) sinply establishes the
procedures required for the adoption of a wetland
conservation plan, if a local governnment chooses to adopt
one pursuant to ORS 196.668 to 196. 686. ORS 197.279(2) is
not a | and use statute that provides standards which nust be
satisfied by |local governnents, wthin the neaning of
ORS 197. 646. Accordingly, the city's failure to adopt a
wet | and conservation plan neither deprived the city of
jurisdiction to consider intervenors' application, nor
provides any other basis for reversal or remand of the

chal | enged deci si on.
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Further, Goal 5 does not directly apply to the
chal l enged deci sion, because it is a permt decision adopted
by the city under acknow edged conprehensive plan and | and
use regul ation standards.? ORS 197.175(2)(d); Byrd v.
Stringer, 295 Or 311, 316-17, 666 P2d 1332 (1983); Kuedell
V. Union County, 19 Or LUBA 394, 400 (1990).

The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

"Respondent's decision violates a provision of its
zoning code by construing a private residential
driveway access in a regulatory flood plain
district as being a 'public' need.”

Hi 1l sboro Zoning Ordinance (HZO 11-6.83(a) and (b)3
require:

"The granting of the [special use permt] would
meet sone public need or conveni ence.”

"The granting of the application is in the public
interest."

The chal |l enged decision interprets these standards to
be satisfied because (1) there is a public need for, and
public interest in, the provision of housing;, (2) the

subj ect property is zoned for residential use; and (3) there

2l ntervenors argue no issue was raised below concerning Goal 5, the
applicability of ORS 197.279, or any requirement for a wetland conservation
pl an. According to intervenors, because these issues were not raised
bel ow, under ORS 197.835(2) and ORS 197.763 those issues were waived.
Regardl ess of whether petitioners may have waived the issues raised under
this assignment of error, the issues are without merit in any event, and we
do not consider intervenors' waiver argunents.

3HZO 11-6.83(a) and (b) apply because HZO 11-6.131(7)(a) requires that
they apply.
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is a need for, and a public interest in, the provision of
access to the property to enable such residential use of the
subj ect property.

Petitioners argue t he city's interpretation of
HZO 11-6.83(a) and (b) is incorrect. Petitioners argue that
the findings establish the existence of only a private need
and interest, not a public need and interest, to be served
by the proposal.

We conclude that the city's interpretation of its own
code is not clearly wong. Therefore, we defer to it. West

v. Clackamas County, 116 O App 89, 94, P2d

(1992).
The second assi gnnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"Respondent m sconstrued the applicable law by
deciding that 'the property' reasonably suited for
the construction of a private road was the entire
tract, not just the wetland area of the tract
whi ch was the subject of the permt under review"

HZO 11-6.83(c) requires that:

"The property in question is reasonably suited for
t he use requested.”

The challenged decision determnes conpliance with this
standard, as follows:

"* x * We find substantial evidence in the record
to support a finding that the property is
reasonably suited for the wuse requested. We
interpret the standard to nmean that the use being
requested is that of housing. The property in
question is the entire 1.19 acre parcel not just
the 'pole'" portion of the parcel. There is no
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contention or evidence in the record that
indicates the non-flood plain part of t he
property, the mpjority of the parcel, is not
suited for use as housing. The applicants
i ntroduced evidence from a soils engineer that
stated the ground would support a driveway
sufficient to nmeet all City codes for fire and
safety."” Record 39.

Petitioners argue t he city's i nterpretation of
HzZO 11-6.83(c) is incorrect. Petitioners also argue that
even if the city's interpretation of HZO 11-6.83(c) is
correct, the determ nation in the challenged decision that
the flag pole is suitable for a driveway, is not supported
by substantial evidence in the whole record. We address
t hese i ssues separately bel ow

A. | nterpretation

Petitioners argue the "use requested,” wthin the
meani ng of HZO 11-6.83(c), is a driveway and not "housing"
as provided in the above quoted findings. Petitioners
mai ntain HZO 11-6.83(c) requires only a determ nation that
the pole portion of the subject property, wthin the
f1 oodpl ai n, IS suitable for the proposed driveway.
Petitioners cont end it IS erroneous to i nterpret
HZO 11-6.83(c) to require a determnation regarding the
suitability of the entire subject parcel

We interpret the challenged findings to determ ne the
use requested is both a residence and a driveway which w ||
serve that residence. We further interpret the chall enged

decision to determne that the entire parcel, including the
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pole portion |ocated within the flood plain, is physically
suited for the requested use. W see nothing 1in
HZO 11-6.83(c) which prevents the city from considering the
physical suitability of the entire parcel, including the
suitability of the flag portion for a residence and the
suitability of t he pol e portion for a driveway.
Accordingly, the city's interpretation of HZO 11-6.83(c) is

not "clearly wong."4 West v. Clackamas County, supra.

Thi s subassi gnnent of error is denied.

B. Evi denti ary Support

Petitioners argue the determnation in the chall enged
decision that the pole portion is physically suited for a
driveway, |acks evidentiary support.

I ntervenors cite evidence in the record to support the
city's determnation that the pole portion is physically
suited for a driveway.?>

Petitioner's citation of contrary evidence does not

underm ne the evidence supporting the city's determ nation

4We note that petitioners do not challenge the adequacy of the city's
findings concerning the suitability of the pole portion of the subject
property for a driveway, and those findings do not appear to be inadequate.
Accordingly, the findings thenselves provide no basis for reversal or
remand of the challenged deci sion.

SIntervenors also argue the challenged decision is a linmted land use
decision rather than a |and use decision and that we should, therefore,

apply a less demanding evidentiary standard of review W have sone
guestion as to whether the challenged decision, a decision approving a
special wuse permt in a floodplain, is a limted land use decision.

However, we need not decide this issue here because regardless of the
evidentiary standard applied, petitioners' evidentiary challenge fails.
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1 in this regard.® The choice between conflicting, believable
2 evidence belongs to the city; and we will not disturb that
3 choice here. Angel v. City of Portland, 22 O LUBA 649,
4 659, aff'd 113 Or App 169 (1992).

5 Thi s subassi gnnent of error is denied.

6 The third assignnment of error is denied.

7 The city's decision is affirnmed.

6We note that the letter cited by petitioners from DSL is largely
irrelevant to determning conpliance with HzZO 11-6.83(c). That letter
states that DSL does not object to the proposed construction of a driveway
in the pole portion of the subject property. Record 232.
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