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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

FRI ENDS OF THE METOLI US, and )
TONI FOSTER, )
)
Petitioners, )
)
VS. )
) LUBA No. 93-002
JEFFERSON COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
DAN RI CHARTZ and CI NDI RI CHARTZ, )
)
| nt ervenor s- Respondent. )
Appeal from Jefferson County.
Bill Kloos, Eugene, filed the petition for review and

argued on behalf of petitioners. Wth himon the brief was
Johnson & Kl oos.

No appearance by respondent.

Steven W Abel, Portland, filed the response brief and
argued on behalf of intervenors-respondent. Wth himon the
brief was Schwabe, WIIlianmson & Watt.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 06/ 08/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a county or der approvi ng a
condi ti onal use permt for developnent of "traveler's
over ni ght accommdati ons. "
MOTI ON TO | NTERVENE

Dan Richartz and Cindi Richartz, the applicants bel ow,
move to intervene on the side of respondent. There is no
objection to the notion, and it is allowed.
FACTS

The subject property consists of 3.03 acres and is
desi gnated and zoned Canp Sherman Resort Residential (CSRR)

The chal |l enged deci sion describes the proposal as foll ows:

"[Intervenors] are requesting a conditional wuse
[permt] to permit nodification of the Black Butte
Resort and RV Park consisting of six (6) cabins, a

manager' s resi dence, two (2) | arge A-frane
bui l dings, two (2) nobile hones, and twenty-nine
(29) serviced recreational vehicle spaces. The

request is to replace all existing structures with
a new nodified traveler's accommodati on consi sting
of fifteen (15) cabins. * * *. " Record 4.

The county planning conmm ssion considered intervenors'
application. However, the planning conmm ssion's vote on a
nmotion to approve the application resulted in a tie. The
pl anning comm ssion referred the application to the county
governing body, the county court. The county court
unani mously approved a notion to review the application on
its owmn notion. Thereafter, the county court conducted a de

novo public hearing and approved the application. Thi s
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appeal foll owed.
| NTRODUCTI ON

Under the ninth assignnment of error, we explain that it
is inmpossible to determne the extent of the docunents the
county court intended to adopt as findings. The only
docunents clearly adopted as findings in support of the
chall enged decision are the county court's order itself
(Record 1-2), as well as the first set (Record 3-12) of two
sets of findings |abeled as Exhibit A attached to that
or der. Accordingly, for purposes of resolving the first
t hrough eighth assignments of error, we rely only upon the
findings in the county court's order itself and in the first
Exhibit A to that order.
FI RST ASSI GNMENT OF ERROR

Petitioners argue that under Jefferson County Zoning
Ordi nance (JCZO) 601,11 the county court could only act on
the disputed application after the planning conm ssion had
taken action on it, and the planning comm ssion's referra
of the matter to the county court does not constitute taking
an "action." Furt her, petitioners argue that under
JCZO 904, entitled "Appeals,"” the county court could not

consi der intervenors' application unless there was an appeal

13Cz0O 601 provi des:

"A conditional use listed in this ordinance shall be permtted,
altered or denied in accordance wth the standards and
procedures of this ordinance and this article by action of the
Pl anni ng Conmi ssion. "
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1 from a decision of the planning comm ssion. According to
2 petitioners, the county court |acked authority to consider
3 the matter because there was neither a decision by the
4 planning comm ssion nor an appeal from the planning
5 comm ssion to the county court.

6 | ntervenors argue these issues were not raised bel ow
7 and under ORS 197.763(1) and 197.835(2),2 and |ocal code
8 provisions (discussed below), we are foreclosed from
9 review ng them
10 Qur scope of review is limted to issues raised bel ow
11 only where the requirenents of ORS 197.763 are observed.
12 ORS 197.835(2)(a). Petitioners identify various ways in
13 which the county's notices of hearing were deficient under
14 ORS 197.763(3). Petitioners also contend the county staff
15 report was not avail able seven days prior to the first |oca
16 evidentiary hearing, in contravention of ORS 197.763(4)(b).
17 I ntervenors do not argue that the |ocal notices of

20RS 197.763(1) provides:

"An issue which may be the basis for an appeal to [LUBA] shal
be raised not later than the close of the record at or
following the final evidentiary hearing on the proposal before
the 1local governnent. Such issues shall be raised wth
sufficient specificity so as to afford the governing body * * *
and the parties an adequate opportunity to respond to each
i ssue. "

ORS 197.835(2) provides that LUBA's scope of review is linmted as

fol |l ows:
"Issues shall be linited to those raised by any participant
before the local hearings body as provided by ORS 197.763.
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hearing conply with ORS 197.763(3) or

report was avail able

Ther ef or e, under

as

ORS 197.835(2),

t hat

required

i ssues before this Board regardl ess of whether

were rai sed bel ow.

JCZO 6. 15 provides the following local "raise it
waive it" requirenent:

"Any objections [to jurisdiction, procedur e,

notice or qualifications] not raised prior to the

cl ose of oral testinony are waived."

VWi le |ocal governnments are free to adopt
provi si ons governi ng | ocal proceedi ngs, such | ocal
requirenents do not limt our review. See Tice v. Josephine
County, 21 Or LUBA 371, 376 (1991). Accordingly, we nmay
review petitioners' arguments wunder this assignnment

error.

t he

petitioners

| ocal

by ORS 197.763(4)(b).

may

t hose i ssues

JCZO 904 provides in relevant part:

"A person may appeal to the County Court from a

decision or requirenment nmade by the Planning

Conmi ssi on.

"% * * * *

"B. The County Court * * * pmay review a |ower
decision upon its own notion after giving 10
days notice to the parties involved in the
decision, and if such review is initiated
within 15 days of receipt of notice of said
| ower deci sion.

"X * * * *

"E. The procedure, public notice, and type of
hearing for an appeal or review shall be in
the same manner as required for the original

Page 5
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application.” (Enphases supplied.)

JCZO 904 provides for appeals, as well as reviews by
the county court on its own notion, of Ilower |eve
deci sions. The county court, on its own notion, decided to
review the disputed application based on the planning
conmm ssion's tie vote on a notion to approve the application
and the planning comm ssion's decision to forward the
application to the county court.3 Record 82. We see
not hi ng inconsistent with JCZO 904, or any other provision
of the JCZO, in the county court's use of JCZO 904 as a
mechani sm to make a decision on the nerits of the subject
application.*4

The first assignnment of error is denied.

SECOND AND FOURTH ASSI GNVENTS OF ERROR

Petitioners make three argunent s under t hese
assignnents of error. First, petitioners argue the county
erroneously concluded that the proposal constitutes a
"traveler's accommdation.” Second, petitioners contend the

findings are i nadequate because the county failed to address

3There is no dispute that if we determine that the county court properly
took review of the matter on its own nmotion pursuant to JCZO 904, then its
review was tinely.

4Because the county committed no error in reviewing the matter, we need
not address intervenors' contention that if the county court erred by
conducting a review, that error was procedural and petitioners failed to
object to that error below. However, we note that we doubt whether such an
error could properly be classified as "procedural" in nature. See
Century 21 Properties, Inc. v. City of Tigard, 99 O App 435, 783 P2d 13
(1989).
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a relevant issue petitioners raised bel ow concerni ng whet her
t he proposal will result in "dwelling units" subject to JCZO
density limtations. Rel ated to the second issue is
petitioners' third argunent that the county nust apply
density provisions applicable to single famly dwelling
units because the proposal will result in the approval of
fifteen clustered single famly dwelling units. W address
t hese i ssues separately bel ow.

A Travel er's Acconmpdati ons

JCZO 105 provides the followng definition of
"traveler's accommodati ons":

"An establishment having roonms or apartnents
rented or kept for rent on a daily or weekly basis
to travelers or transients for a charge or fee
paid or to be paid for rental or use of
facilities."

The challenged decision determ nes the proposal is

"traveler's accommpdations," as foll ows:

"* * * The definition of Traveler's Accommmodati ons
includes not only existing use of the property,
but also the nodified wuse as proposed by
[intervenors].

"x % *x * %

"The definition of use as a traveler's
accommodation is conplied with in that the County
Court specifically finds that the structures are
arranged and designed as cabins for traveler's
accommodat i ons. The limtations on their
occupancy are specifically intended to conply with
t he traveler's accommodat i on definition of
[ JCZO 105].

", * * * *

Page 7
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"* * * The site in question is currently being
used as a traveler's accommmodati ons, notel and/or

private canpground. *okoox It should be noted
that the use is not being changed, only alteration
of t he exi sting Traveler's Accommmodat i on

consisting of a twenty-nine (29) space RV park,
six (6) motel cabins and two (2) nobile hones to
t he proposed 14 unit Traveler's Accommopdation * *
*." Record 5-6.

While a condition of approval allows owners of the
proposed cabins to occupy them for up to 36 days per year,
that condition does not necessarily establish that the
cabins are not traveler's acconmodati ons. Record 27. The
chall enged decision interprets JCZO 105 as not excluding
from the definition of traveler's accompbdati on such a de
mnims occupation by an owner. This interpretation is not
clearly contrary to the express words, policy or context of
JCZO 105 and, therefore, we nust defer to the county's

i nterpretation. Clark v. Jackson County, 313 Or 508, 515

836 P2d 710 (1992).

The first subassignment of error is denied.

B. Single Fam |y Dwellings/Density

Petitioners argue the challenged decision fails to
address a relevant issue they raised below that the density
standards for single famly dwellings in the CSRR zoning
district are applicable to, and viol ated by, approval of the

proposal. See Norvell v. Portland Area LGBC, 43 O App 849,

853, 604 P2d 896 (1979). Petitioners also argue that the

proposal neets the JCZO definition of "dwelling units.”
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According to petitioners, under JCZO 1001,°> regardl ess of
whet her t he pr oposal al so constitutes traveler's
accommodations, the county nust apply to it the density
restrictions applicable to single famly dwellings.

The chal |l enged decision contains findings specifically
addressing the issues raised by petitioners. Accordi ngly,
petitioners' contentions that the decision fails to address
t hese i ssues provides no basis for reversal or remand of the
chal | enged deci si on.

Further, the chall enged deci sion states:

"A dwelling unit * * * may cover all types of
traveler's accommodat i ons, not el s, private
canpground and simlar uses. Defining the n ninmm
size of a dwelling unit does not preclude cabins
from being approved as traveler's overnight
accommodations in the CSRR Zone. * * * The Canp
Sherman Appendix [to the conprehensive plan]
further contenplates [that] dwelling units in the
form of single-famly residence, |odge or notel
units, whether full or part-tinme use, are all
included within the definition of a dwelling unit
[which] is contenplated by that zone. * * *,

"k X * * *

"[T] he use proposed for the cabins is as * * *
travel er's acconmmodati ons, regardless of whether
the cabins are clustered or incorporated into one
buil ding. Further, the JCZO specifically provides
criteria for appr oval of a traveler's

5JCZ0O 1001 provides as follows:

"Where the conditions inmposed by a provision of this ordinance
are less restrictive than conparabl e conditions inposed by any
other provisions which are nobre restrictive, the nore
restrictive shall govern."

Page 9
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18 "traveler's accompbdati ons"

accomodati on. In this regard, [the] specific
m ni mum parcel [size] for traveler's accomodati on
[is] two acres * * * [6] The parcel in question is
3.03 acres.

"k X * * *

tROx X The County Court further finds that the
site * * * —currently <contains a stick-built
residence, two (2) permanent nobile hones, six (6)
per mnent cabins, two (2) large A-franme buil dings,
and twenty-nine (29) RV spaces of which eighteen
(18) are fully serviced with sewer and water and
electricity. The County Court finds that not only
does the requested conditional use permt conply
with the mninum parcel standard, it is also a
reduction in the density of the current use of the
property * * *" Record 5-7.

We i nterpret t hese findings to determ ne

t hat

as used in JCZO 105 may i ncl ude

19 structures t hat ot herw se constitute single famly

20 dwel lings. However, these findings also determ ne

21 regardl ess,

t hat

travel er's acconmmpdati ons need only conply with

22 standards applicable to them and not wth standards

23 applicable to single famly dwellings, including density

24 standards. In this regard, we do not believe the standards

25 applicable to "traveler's accommodations"” are "conparable"

26 to

the standards applicable to single famly dwellings.

27 Accordingly, JCZO 1001 does not require that the standards

28 applicable to single famly dwellings be applied

to

29 traveler's accommmodat i ons. I n sum t he county's

6The mi ni num parcel

single-fam |y dwellings and duplexes is two acres. JCZO 307(F).

Page 10
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interpretation expressed in its decision that the proposal
constitutes traveler's accommdations, and is only subject
to standards applicable to traveler's accomodati ons, is not
clearly contrary to the express words, policy or context of
the JCZO, and we defer to it.

Thi s subassi gnnent of error is denied.

The second and fourth assignnents of error are deni ed.
THI RD ASSI GNMENT OF ERROR

Under this assignnent of error, petitioners contend the
proposal constitutes an urban |evel of use in a rural area
and, therefore, to approve the proposal, an exception to
St at ew de Pl anning Goal 14 (Urbanization) is required.

The challenged decision does not approve a plan
amendnent or zone change. The county regul ati ons governi ng
t he approval of traveler's accommpdati ons are acknow edged
by the Land Conservation and Devel opment Conm ssion. I n

O Mara v. Douglas County, O LUBA (LUBA No.

92-166, March 10, 1993), slip op 7-8, this Board rejected

argunments identical to those presented here, as follows:

"* * * Once the county's plan and regul ati ons are
acknow edged, the acknow edged plan and |and use
regul ati ons, not the statew de planning goals,
apply to permt decisions such as the one at issue
here. ORS 197.175(2)(d); Byrd v. Stringer, 295 O
311, 316-17, 666 P2d 1332 (1983); Keudell v. Union
County, 19 Or LUBA 394, 400 (1990). Because the
county land use decision <challenged in this
proceeding is not 'an anmendnent to an acknow edged
conprehensive plan or |and use regulation or a new
|and use regulation," we have no authority to
reverse or remand the county's decision for
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failure to conmply with the statew de planning
goal s. ORS 197.835(3) and (4); H ghway 213
Coalition v. Clackanmas County, 17 Or LUBA 256, 263
(1988)."

The third assignnment of error is denied.
FI FTH AND SI XTH ASSI GNMENTS OF ERROR

Petitioners contend the chall enged decision approves a
subdi vi sion and a planned unit devel opnent (PUD), but fails
to apply the standards applicable to subdivisions or planned
unit devel opnents.

The chal |l enged deci sion determ nes the foll ow ng:

"The County Court finds fromthe record that there
is no evidence that would indicate that the

property will be divided into four or nore lots or
into eleven or nore undivided interests as part of
this proposal. The record specifically indicates

that the applicant intends to conply wth any
applicable requirenments of the State of Oregon and
Jefferson County in the event of subsequent
division of the land or interest therein results
in additional criteria being applicable."?” Record
5.

As far as we can tell, the chall enged decision approves
only a conditional use permt for traveler's accommpdati ons

which include 15 individual cabins. We do not understand

"The statement is at odds with the following findings included in the
staff report (Exhibit B):

"* * * [Tl he operational characteristics [of the proposal] wll

i ncl ude i ndi vi dual owner ship of t he 14 traveler's
accomodations which wll be subject to lease or rent
agreenents that wll be nmnaged by a Rental Agreenent.”
Record 23.

However, as we explain under the ninth assignnment of error, we do not
consider Exhibit B to be part of the county's findings.

Page 12
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t he chal | enged decision to approve a PUD or a subdivison of
land.8 |If the county wi shes to grant such approval in the
future, then it nust then apply its subdivision and PUD
regul ations, as well as applicable provisions of state |aw.

The fifth and sixth assignnents of error are deni ed.
SEVENTH ASSI GNMENT OF ERROR

One of the applicable standards for the approval of a
conditional use permt requires a determnation that the
proposal conplies wth the conprehensive plan (plan).
JCZO 602(A). Under this assignnment of error, petitioners

argue the county erroneously determ ned that denial of the

proposal would violate the plan. Petitioners also argue
that the proposal wll not provide a "choice of housing
types."” Petition for Review 20.

The challenged decision includes findings that the
proposal conplies with the plan as well as with the Canp
Sher man Appendi x to the plan. Record 8-9. While there are
findings that denial of the proposal would violate the plan,
we fail to understand how those findings, even if they are
erroneous, would provide a basis for reversal or remand of
the challenged decision. Further, petitioners do not

explain whether the plan requires a "choice of housing

8Whether the county's finding that there is no evidence to support a
deternmination that a division of land is proposed, is itself supported by
substantial evidence in the whole record, makes no difference to our
determi nation here. The fact is, the challenged decision only approves a
conditional use permit. |t does not approve a division of |land or a PUD
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types,"” or how the challenged decision violates the plan in
this regard. Petitioners' argunents under this assignnment
of error are insufficient to provide a basis for reversal or
remand of the chall enged deci sion.

The seventh assignnment of error is denied.

El GHTH ASSI GNMENT OF ERROR

"County approval was not explicitly conditioned
upon conpliance wth the proposed site plan,
| andscapi ng plan, or building design plans. As a
result, all findings of conpliance with decision
criteria that rely on these plans are not
supported by adequate findings or by substantial
evi dence in the whole record.”

Under this assignnment of error, petitioners argue the
chal l enged decision fails to clearly establish what it
approves. Specifically, petitioners argue the challenged
decision fails to condition the approval of the proposal on
conpliance with any specific plans.

| ntervenors contend that under JCZO 602, the chall enged
deci si on approves their "proposal"” and that their "proposal”
i ncludes the plans they submtted to the county.

JCZO 602 provides as foll ows:

"To determ ne whether a conditional use proposa
shall be approved or denied, the [county] shall
find that the following criteria are net, are not

able to be nmet, or are not applicable.” (Enphasis

supplied.)

W interpret the challenged decision to approve
i ntervenors' pr oposal , which neans that it approves

intervenors' proposal as it was submtted by them to the

Page 14
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county.

The ei ghth assignment of error is denied.
NI NTH ASSI GNMENT OF ERROR

Under this assignnment of error, petitioners argue the
chall enged decision fails to establish wth sufficient

certainty the docunents that are adopted as findings in

support of the challenged decision. In addition,
petitioners argue the county's findings fail to address
several relevant issues they raised below. Norvel |l v.

Portl and Area LGBC, supra.

One of the relevant standards for the approval of a

conditional use permt is JCZO 307(E)(3), which provides:

"The proposed use nust be in harnony wth the
natural environment and result in a m ni nrum nunber
of conflicts with existing devel opnent.”

Further, JCZO 602(B) requires a determ nation that:

"Taking into account |ocation, size, design and
operational characteristics, the proposal wll
have a m ni nal adverse inpact on the (a)
livability, (b) val ue, and (c) appropriate
devel opnent of abutting properties and the
surroundi ng area conpared to the inpact of the
devel opnent that is permtted outright.”

Petitioners identify three issues they raised below

that are relevant to these standards, and which are not

addressed in the county's findings. Those issues are as
fol |l ows:
"This use, like the adjacent simlar devel opnent,
does not fit with the honey, slightly haphazard
at nosphere of t he conmuni ty. Appropri ate
devel opnent is existing style, which is an
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alternative to Black Butte [Ranch] and Sun River
[ The proposed wuse is] out of character for a
smal | -scal e, | ow key comunity.

"Devel opnent will add to the traffic congestion
and safety risk to bi kers from increased
devel opnment . The sanme traffic inpacts pose risks

for school children

"x % *x * %

"Year-round use of the site mmy inpact big gane,
which nove through the area in a north/south
di recti on, following the river, in the off
season. "9 (Record citations omtted.) Petition
for Review 33.

These relevant 1issues are not addressed by the
chal | enged deci sion. Moreover, it is virtually inmpossible
to determi ne the extent of the docunents the county adopted
as its findings in support of the chall enged deci sion. The
order signed by the county court states it is:

"ORDERED that the Findings and Decision contained
in Exhibit "A ' and the Findings of Fact and
Concl usi ons of Law contained in the Staff Report,
Exhibit 'B,' be adopted for approval * * *_"
Record 1.

Exhibit A, at Record 312 (first Exhibit A), in turn

st at es:

"See Exhibit "A  attached hereto and by this
reference incorporated herein." Record 3.

9As to the balance of the issues petitioners contend are not adequately
addressed by the chall enged decision, intervenors cite findings adequately
addressing those issues. Petitioners' substantial evidence challenge
concerning the issues they argue are not adequately addressed in the
decision, is not sufficiently developed to warrant review. See Eckis v.
Linn County, 110 O App 309, 313, 821 P2d 1127 (1991) and Territorial
Nei ghbors v. Lane County, 16 Or LUBA 641, 657 (1988).
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1 This apparently refers to a second Exhibit "A" which is
2 located at Record 13-17.

3 At the end of the first Exhibit "A" is the follow ng
4 statenment:

5 "[T]he Jefferson County Planning Director has

6 prepared specific conditional wuse findings and

7 concl usi ons. To the extent such conditional use

8 findings and conclusions are not inconsistent with

9 t hose specifically provided for in these findings
10 and decision, the conditional wuse Findings And
11 Concl usi ons, attached hereto as Exhibit 'B,' are
12 i ncorporated herein and adopted as findings and
13 conclusions of the Jefferson County Court."
14 (Enphasis supplied.) Record 12.

15 The Exhibit B referred to in both the county court order and
16 the first Exhibit A is a staff report at Record 18-28.
17 However, the county court's order adopts the findings in
18 Exhibit B unconditionally, whereas Exhibit A contains the
19 above enphasized qualification. In addition, the first

20 Exhi bit A states:

21 "In support of its application, in addition to
22 oral testinony, the applicant has submtted a
23 conplete notebook of witten testinony. Thi s
24 not ebook, including the findings set forth herein,
25 is adopted by the County Court and its contents
26 i ncorporated by reference, in support of the
27 County Court's approval of this application.”
28 Record 4.

29 The "notebook"” referred to in this finding is apparently an
30 unnunbered, construction paper bound docunment conmposed of
31 approximately 70 pages of materials.

32 Beyond the ~county court's order itself, and the

33 findings in the first Exhibit A relied upon in earlier

Page 17
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portions of this decision, it is not possible to determ ne
from the above what docunents and portions thereof the
county court intended to adopt as part of the challenged
decision. On remand, the county shoul d address the rel evant
i ssues identified above, and clearly identify what findings
it adopts to support its decision.

Finally, we note that adequate findings to support
determ nati ons of conpliance with JCZO 602(B) require the
county to identify a particular area for consideration;
identify the livability characteristics of that area,
determne the value and appropriate devel opnent of both
properties abutting the subject property and in the

identified area; and determ ne the proposal's inpacts on

those features and characteristics. The county nust
determ ne the proposal will result in no nore than a m ni mal
adverse inpact on the Ilivability, value and appropriate

devel opnent of the identified area, when conpared to the
i npacts of devel opnent permtted outright.

In addition, to determne conpliance wth JCZO
307(E) (3), t he county nmust identify an area for
consideration, identify the natural environnent and existing
developnent in the identified area and determne the
proposal's inpacts on these features. The county nust then
determne the proposal is in harnony wth the natural
environment in the identified area, and determ ne that the

proposal will result in only a m nimm nunber of conflicts
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with existing developnent in that area. Fi ndi ngs al ong
these lines that are supported by substantial evidence in
t he whole record are what JCZO 307(E)(3) and 602(B) demand.
See Benjamn v. City of Ashland, 20 Or LUBA 256 (1990);

Murphey v. City of Ashland, 19 Or LUBA 182, aff'd 103 Or App
238 (1990).

The ninth assignnent of error is sustained.

o N oo o B~ w N P

The county's decision is remanded.
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