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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DAN PESZNECKER and
M CHELE PESZNECKER,

Petitioners,

VS.
LUBA No. 93-027
CI TY OF PORTLAND
FI NAL OPI NI ON
AND ORDER

N N N N N N N N N N

Respondent .

Appeal from City of Portl and.

Jon F. Strock, d adstone, filed the petition for review
and argued on behal f of petitioners.

Ruth Spetter, Senior Deputy City Attorney, Portland,
filed the response brief and argued on behal f of respondent.

SHERTON, Chief Referee; HOLSTUN, Referee, participated
in the deci sion.

AFFI RMED 06/ 15/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a city hearings officer decision
denying their application for the establishment of a
nonconf orm ng use.
FACTS

From sonetime in the 1950's through approxi mately 1973,

t he subject property was used by Pesznecker Bros., Inc. for
their steel fabrication business. Maxi - Lube, a diesel
repair business, used the subject property in 1976. From

1977 through 1979, the subject property was used by ASI, a
mot orcycle parts distributor. From 1979 through 1982,
Pesznecker Bros., Inc. returned to the property. From 1982
t hrough March 1992, the subject property was occupied by
M d-Jet Manufacturing, a boat repair and manufacturing use.
Sonetine after March 1992, a notorcycle repair business
began operation on the property.

The  subj ect property was originally under t he
jurisdiction of Miltnomah County. In 1960, the county
pl anni ng departnment recognized the existence of a sheet
metal fabrication shop on the site. 1In 1976, at a tinme when
the subject property was zoned Single Famly Residential
(R7), the county planning conm ssion recognized Maxi-Lube,
the diesel repair business, as a |egal nonconform ng use.
On July 26, 1979, Mul t nomah County zoned the subject

property Urban Low-Density Resi denti al (LR-7). On
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Novenber 6, 1986, the property was annexed by the City of
Portl and, but county LR-7 zoning was retained. On March 13,
1992, t he city rezoned t he property Single-Fam |y
Resi denti al (R5). After the 1976 county decision
recogni zing Maxi-Lube as a nonconform ng use, no further
county or city decision was made recogni zing any subsequent
use of the property as a nonconform ng use.

The subject property was originally owned by Pesznecker
Bros., Inc. 1In late 1987, Pesznecker Bros., Inc., filed for
bankruptcy and offered the subject property for sale to
petitioners, the owners of Md-Jet Manufacturing, the boat
repair and manufacturing business that then occupied the
property. On  Novenber 9, 1987, petitioner M chel |l e
Pesznecker telephoned the city and spoke to a zoning
inspector with the city Bureau of Buildings. The substance
of that conversation provides the basis for petitioners'
estoppel claim discussed infra. On Novenber 14, 1987,
petitioners purchased the subject property. In March 1992,
M d- Jet Manufacturing was sold and noved el sewhere.
Record 60. On Septenmber 4, 1992, petitioners filed an
application to establish a nonconform ng use of the subject
property for "nmetal fabrication (boat building) * * * along
wi th/or vehicle repair * * *." Record 47.

On January 20, 1993, the city hearings officer denied
petitioners' application. The basis for the hearings

officer's deci si on IS Mul t nomah County Code
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(MCC) 18.15.8805, which provides:

"(A) A nonconformng structure or use may not be
changed or altered in any manner except as
provi ded her e, unl ess such change or
alteration nmore nearly conforms wth the
regulations of the district in which it is
| ocat ed.

"x % *x * %

"(C If a nonconformng structure or use IS
abandoned or discontinued for any reason for
nore than one year, It shal | not be
re-established unless specifically approved
by the Hearings O ficer.

Wk ok ok kA
The hearings officer concluded that because the Maxi-Lube
use of the property, recognized as a nonconform ng use by
the county planning comm ssion, was discontinued after 1976,
and there is no evidence that any subsequent use of the
subj ect property received approval under MCC 18.15. 8805,
what ever nonconformng use rights existed for the subject
property have expired and cannot be reestablished. Thi s
appeal foll owed.
DECI SI ON

Petitioners do not <challenge the above described
conclusion of the hearings officer in this appeal and, in
fact, concede that there is no |egal nonconform ng use of
the property under the applicable code provisions. However,
petitioners contend the city should be required to approve
their application based on the doctrine of equitable

est oppel .
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In Crone v. Clackanas County, 21 O LUBA 102, 108

(1991), we quoted the following description by the Oregon

Suprene Court of the el enents of equitable estoppel:

"[T]here nust (1) be a false representation;
(2) it nmust be made with know edge of the facts;
(3) the other party nmust have been ignorant of the
truth; (4) it mnmust have been mde wth the
intention that it should be acted upon by the
ot her party; (5) the other party nmust have been
i nduced to act upon it." Coos County v. State of
Oregon, 303 O 173, 180-81, 743 P2d 1348 (1987)
(quoting from Oregon v. Portland General Electric
Co., 52 Or 502, 528, 95 P 722 (1908)).

Petitioners contend this case satisfies these el ements.
Petitioners argue they had no know edge of what "grandfather
rights™ the subject property mght have when petitioner
M chell e Pesznecker (hereafter petitioner) telephoned the
city for information on Novenber 9, 1987. Petitioners
mai ntain petitioner told the zoning inspector with whom she
spoke exactly why she needed this information, i.e. to
assist in determning whether she and her husband shoul d
purchase the subject property. According to petitioners,
petitioner described to the zoning inspector the use they
were making of the property and "gave an account of the
history of its use.” Petition for Review 5. Petitioner

testified the zoning inspector told her the property was

"grandfathered in for wuse as ‘'light comrercial,'" and
petitioners had a "'green light' to continue [their boat
bui | di ng] operations.” Record 60. Petitioner further

testified the zoning inspector told her she did not need
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anything in witing because it was "clear" there were "no
probl ens. " I d. Petitioners argued they relied on these
representations in purchasing the subject property.

Whet her this Board has authority to reverse a | ocal
gover nnent deci sion denying |and use approval and order the
| ocal governnent to grant |and use approval, based on the

doctrine of equitable estoppel, is unclear. See Lenke .

Lane County, 3 Or LUBA 11, 15 n 2 (1981). However, we do

not decide this issue here Dbecause, in any event,
petitioners have failed to establish that the city zoning

i nspector made a false representation, with know edge of the

rel evant facts.

We have reviewed the evidence relied on by petitioners
in this regard. Record 59-60; Petition for Review App-23 to
App-25 (Transcript 13-15). The only evidence relating to
what facts were known by the zoning inspector when he made
the alleged m srepresentation is the follow ng statenent by
petitioner regarding the information she gave the zoning

i nspect or:

"* * * | explained what our situation was, that we
were building alum num boats * * * in that
bui l ding, gave him the property address * * * and
other information, * * * that we'd been in the
buil ding since 1982, and things of that nature
* * *x"  Petition for Review App-24.1

lpetitioner's affidavit (Record 59-60) does not establish what facts
were within the know edge of the zoning inspector, but rather sinply
relates the statenents nade to petitioner by the zoning inspector.
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This evidence is insufficient to establish that the zoning
i nspector's al | eged M srepresentation was made W th
know edge of the material facts that both petitioners' use
of the subject property, and the other uses nmade of the
subject property after 1976, occurred wthout required

county and city approvals and were, in fact, illegal uses.
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The city's decision is affirmed.
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