1 BEFORE THE LAND USE BOARD OF APPEALS

2 OF THE STATE OF OREGON

3

4 SANDRA L. REA, )

5 )

6 Petitioner, ) LUBA No. 93-170

7 )

8 VS. ) FI NAL OPI NI ON

9 ) AND ORDER
10 CITY OF SEASI DE, )
11 )
12 Respondent . )
13
14
15 Appeal from City of Seasi de.
16
17 Sandra L. Rea, Seaside, filed the petition for review
18
19 No appearance by respondent.
20
21 SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN,
22 Referee, participated in the decision.
23
24 REMANDED 01/ 19/ 94
25
26 You are entitled to judicial review of this Order.

27 Judicial review is governed by the provisions of ORS
28 197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals the adoption of an ordi nance
anmendi ng provisions of the City of Seaside Zoning Ordinance
(SZO) relating to vacation rental dwellings.
FACTS

On February 11, 1992, the city adopted an ordinance
anmendi ng the SZO by adding a definition of "vacation renta
dwel I'i ng" and addi ng "vacation rental dwellings" to the I|ist
of conditional wuses allowable in the Residential Medium
Density (R-2), Resi denti al H gh Density (R-3), Resort
Residential (R-R) and Residential/Comercial (R-C) zones.!?
The 1992 ordi nance al so added to the SZO a new section 6. 137
establishing standards and procedures for granting permts
for vacation rental dwellings. SZO 6.137(3) provided that
in the R2 and R-3 zones, all vacation rental dwelling
permt applications "nust be conplete and on file prior to
Septenber 1, 1992 * * * in order for permts to be issued
prior to My 1, 1993." SZO 6.137(2)(h) provided that
vacation rental dwelling permts are personal in nature and
are not transferable, except to an heir or devisee pursuant
to a wll or the state intestate statutes. The 1992

ordi nance was not appeal ed.

1570 1. 030 defines "vacation rental dwelling" as follows:

"A single famly dwel ling, duplex or triplex which is rented or
hired out for a period of |less than 30 days. * * *"
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29

On Septenber 19, 1993, the city adopted the chall enged
or di nance. The chal Il enged ordi nance anmends SZO 6. 137(2) (h)

to read:

"Any property owner may apply for a vacation
rental dwelling permt at any tine, follow ng the
procedures as outlined below. Permits are not
transferable. Upon transfer of the property, the
new owner, if he or she so desires, may apply for
a permt follow ng procedures as outlined bel ow "
(Enphasi s added.)

The chal | enged ordi nance al so anmends SZO 6.137(3) to delete
the tinme limt for filing vacation rental dwelling permt
applications for R-2 and R-3 zoned properties. The city did
not adopt any findings in support of the challenged
or di nance.
ASS|I GNMENTS OF ERROR

Petitioner contends the effect of the challenged
ordinance is to delete SZO provisions that restrict the
nunber of vacation rental dwellings allowed in R2 and R3
zones. Petitioner argues the city's deci si on i's
inconsistent with several provisions of the City of Seaside
Conmprehensive Plan (plan), and the city erred by failing to
adopt findings addressing the conpliance of the chall enged
ordi nance with these plan provisions. The plan provisions
in question include (1) portions of plan section 3.1.2
(Residential) concerning the city's nmedium density and high
density residential designations, (2) a portion of plan
section 4.0 (Housing) concerning provision of housing for

| ow i ncome senior citizens and enpl oyees of tourist oriented
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busi nesses, and (3) a portion of plan section 15.1 (Land Use
Controls) concerning insuring adequate space for various
| and uses.

The challenged decision is legislative, rather than
quasi-judicial, in nature. No statute or appellate court
case requires that all legislative |land use decisions be

supported by findings. Von Lubken v. Hood River County, 22

O LUBA 307, 313 (1991). However, in order for this Board
to performits review function, it is necessary either that
| egislative |land use decisions be acconpanied by findings
denmonstrating conpliance with relevant |egal standards or
that respondent explain in its brief how the challenged
| egi sl ative deci si on conplies wi th applicabl e | egal

standards. Riverbend Landfill Conpany v. Yamhill County, 24

Or LUBA 466, 472 (1993); Von Lubken v. Hood River County, 22

O LUBA at 314.

Additionally, this Board may not itself interpret |ocal
enactnments to determ ne what constitutes the |ocal approval
standards for, and how those standards apply to, a

chal l enged decision. Under Gage v. City of Portland, 123 O

App 269, _ P2d _ (1993), and Weks v. City of Tillanpok,

117 Or App 449, 453-54, 844 P2d 914 (1992), this Board is
required to review a |ocal governnent's interpretation of
its own enactnents and wmy not interpret the |[ocal
governnent's enactnents in the first instance.

The challenged decision 1is an anmendnent to an
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acknowl edged | and use regul ati on and, therefore, must conply
W th t he city's acknow edged conpr ehensi ve pl an.
ORS 197.175(2)(d); 197.835(5)(a). Petitioner argues the
chal l enged decision fails to conply with several provisions
of that plan. The chal | enged deci sion includes no findings
identifying applicable conprehensive plan provisions and
explaining why the challenged decision is consistent with
t hose provisions. In the absence of such findings, the
chall enged decision is inadequate to enable us to review
petitioner's argunents.
The assignnents of error are sustai ned.

The city's decision is remanded.
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