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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ERNEST KUNZE, GARY LI NN
THOR ARONSON, and JI M Gl DLEY,

Petitioners,

VS.
LUBA No. 93-177
CLACKAMAS COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
RALPH HATLEY,
| nt ervenor - Respondent . )

Appeal from Cl ackanmas County.

Daniel H Kearns and Edward J. Sullivan, Portland,
filed the petition for review Wth them on the brief was
Preston Gates & Ellis. Daniel H Kearns argued on behal f of
petitioners.

M chael E. Judd, Chief Assistant County Counsel, Oregon
City, filed a response brief and argued on behalf of
respondent.

Lawrence R Derr, Portland, filed a response brief on
behal f of intervenor-respondent. Wth himon the brief was
Jossel son, Potter & Roberts. Ralph Hatley argued on his own
behal f.

SHERTON, Referee; KELLINGITON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 04/ 15/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners challenge a county hearings officer's
deci si on approving a farm dwelling.
MOTI ON TO | NTERVENE

Ral ph Hatl ey, the applicant below, noves to intervene
in this proceeding on the side of respondent. There is no
opposition to the motion, and it is allowed.
FACTS

The subject property is designated Agricultural on the
Cl ackamas County Conprehensive Plan mp and is zoned
Excl usive Farm Use, 10-acre district (EFU-20). The property
is 26.83 acres in size and is relatively flat. The property
includes 15 acres currently wused to produce hay at a
noncommerci al |evel. The subject property includes an
airstrip Jlocated along the western boundary and two
non-residential buildings sited in the northeast corner.1

On COctober 2, 1992, intervenor filed an application for
approval of a farmdwelling. The farmdwelling is proposed
to be located in the northeast corner of the subject

property, near the existing buildings. | ntervenor also

lin the past, intervenor and the property owner have used the property
for airport operations, comercial and social skydiving activities and a
busi ness sel ling used skydiving equi pment. A circuit court judgnment issued
in 1993 allows limted use of a three-acre portion of the property for a
personal use airport, as a nonconforming wuse, including restricted
skydiving activities, but prohibits use of the property for the sale of
skydi vi ng equi pnent .
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submtted a farm managenent plan <calling for planting
10 acres of blueberries, in tw stages of five acres each
and continuing the existing hay grow ng operation.

On May 20, 1993, after a public hearing, the county
hearings officer approved intervenor's application wth
condi tions (first deci si on). | nt ervenor asked for
reconsi deration of the first decision wth regard to
finding 2 and condition 5. Reconsi deration was granted and
an additional public hearing was held. On October 6, 1993,
the hearings officer issued a decision approving the farm
dwelling (challenged decision). The chall enged deci sion
i ncorporates the findings in the first decision, adopts
additional findings and nodifies condition 5. Thi s appea
fol | owed.

ASSI GNMVENT OF ERROR

As rel evant her e, Cl ackamas  County  Zoning and

Devel opnment Or di nance (ZDO) 401. 04A establishes t he

follow ng standard for approval of a farm dwelling in the

EFU- 20 zone:
"x* * x A permanent principal dwelling my be
established in conjunction wth an existing
commercial farm use on a legal |l|ot of record

| arger than five (5) acres in size, subject to
review with notice, pursuant to [ZDO 1305.02,
when the applicant provides a farm nmanagenent plan
as provided under [ZDQ 401.10 and other evidence
as necessary to denonstrate that all the foll ow ng
criteria are satisfied:

"1l. The land is currently used for a conmmercial
farm use and such use will be continued or
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intensified with the addition of a pernmanent
dwel I'i ngy.

"k ox % x x"  (Enphases added.)
In addition, ZDO 202 includes the follow ng definition of a
"comercial farni:

"FARM COMMERCI AL: A farm unit with all of the
foll owing characteristics:

"(a) The land is used for the primary purpose of
obtaining a profit in noney from activities
descri bed in [ZzDO] 401.03A and B, and
[ ZzDO] 402.03A and B;[2]

"(b) The net incone derived from farm products is
significant; and

"(c) Products from the farm wunit contri bute
substantially to the agricultural econony, to
agricul tural processors and [to] farm
mar ket s. "

Petitioners contend the challenged decision fails to
conply with the requirenment of ZDO 401.04A that a farm
dwelling be established only if there is an existing

commercial farm use on the subject property, as the term

"commercial farnf' is defined in ZDO 202.
A. Substantial Contribution to Agricul tural Econony
Petitioners contend the challenged decision fails to
determ ne the proposed farm operation satisfies part (c) of
the commercial farm definition quoted above, or to require

that conpliance with part (c) be established as a condition

2These uses generally include various types of farm use and the
propagati on and harvesting of forest products.
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of approval. The first decision did not purport to
determ ne conpliance with part (c) of the ZDO comrerci al
farm definition. Rat her, condition 5 of the first decision
requi red, anmong other things, that prior to the issuance of
a building permt, intervenor establish the "blueberries and
hay pr oduced from the subj ect property contribute
substantially to the agricultural econony, to agricultural
processors and [to] farm markets."” Record 90. According to
petitioners, t he chal | enged deci si on del et es this
requi renment, but does not include findings denonstrating
conpliance with part (c) of the comrercial farm definition.

The county and intervenor (respondents) concede the
chal l enged deci sion does not include findings specifically
addressing part (c) of the comercial farm definition.
However, respondents argue it is sufficient that the
decision finds proper inplenentation of intervenor's farm
managenent plan "will neet the definition of a commerci al
farm* * * " Record 85.

| ntervenor also argues that even if the findings are
i nadequate in this regard, this aspect of the challenged
deci sion should be affirnmed, because the evidence in the
record clearly supports a determnation that the proposed
farm managenent plan satisfies part (c) of the comercia
farmdefinition. ORS 197.835(9)(b).

ZDO 401. 04A, together wth part (c) of the ZDO 202

definition of comercial farm require the county to
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determ ne that the farm use which justifies approval of a
farm dwelling is commercial in nature, in that its products
"contribute substantially to the agricultural econony, to
agricultural processors and [to] farm markets." A finding
that sinply states the applicant's farm managenent plan
meets the definition of commercial farm is inmpermssibly
concl usory. Consequently, we agree with petitioners that
the county's findings are inadequate in this regard.

However, under ORS 197.835(9)(b), we are required to
affirm this part of the county's decision if the parties
identify evidence in the record that "clearly supports" the
deci si on. We have reviewed the relevant evidence cited by
the parties. Record 148-52. Testinony by the fornmer Oregon
Depart ment of Agricul ture agricul tural devel opnent
adm ni strator and by intervenor states there are overseas,
farm direct and Upick markets for the blueberries to be
produced on the subject property, but does not address
whet her the blueberries produced by the proposed farm
operation will "contribute substantially" to those markets,
agricul tural processors and the county's agricultural
econony.3 We therefore conclude the evidence identified in

the record does not "clearly support” a determ nation that

3ln addition, the cited evidence does not nention markets for or the
significance of the 15 acres of hay to be produced as part of the proposed
farm managenent plan and, therefore, provides no basis for deternining that
part (c) of the commercial farm definition is satisfied on the basis of
ei ther hay or blueberry production.
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the proposed farm use satisfies part (c) of the ZDO
commercial farmdefinition.

Thi s subassi gnnent of error is sustained.

B. Exi sting/ Current Commrercial Farm Use

Petitioners contend that wunder ZDO 401.04A and the
definition of "commercial farm" the county cannot issue
building permits for a farmdwelling on the subject property
until it determnes that a farm operation satisfying the
ZDO 202 definition of "comercial farnmf currently exists on
the property. Petitioners further contend the county's
interpretation of the relevant ZDO provisions in this regard
is conflicting and i nadequate for LUBA review.

1. Articul ation of Interpretation

Finding 2 of the first decision addresses how nuch farm
use nust be established on the subject property before a
farm dwelling may be built. Record 88. Petitioners argue
this finding, which is incorporated into the challenged
decision, is inconsistent with nmodified condition 5 of the
chal | enged deci sion. Petitioners further argue the
chal l enged decision does not explain how the county
interprets the requirenments of ZDO 401.04A and the
comrercial farm definition.

As relevant to this issue, finding 2 states:

"[AJt a mnimum [intervenor] nust establish a
commercial farm use on the subject property before
a dwelling can be established thereon. * * * A
comrercial farmin Clackams County is one wherein
the land is wused for the primary purpose of
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obtaining a profit in noney from farm use thereon,

the net incone derived from farm products is
significant, and products fromthe farm contribute
to the agricultural econony, to agricultura

processors and farm narkets. It is well

established in Cl ackamas County that the m ninmm
net income recognized as significant is $10,000
annual | y. [4] [T]o require this level of farm use
before the dwelling can be established on the
property is extrenely burdensone. In addition, it
means that a certain amount of discretion will be
necessary to determ ne whether the current farm
use on the subject property is sufficient to neet
the standards required by the ZDO. * ok ok
Record 88.

The chal | enged deci sion adds the follow ng finding:

"The planting of five acres of blueberries, |if
properly planted, fertilized, irrigated and cared
for, <can produce $10,000 net annual profit."
Record 2.

Additionally, nodified condition 5 adopted by the chall enged

deci si on requires:

"Prior to i ssuance  of resi denti al permts,
[intervenor] shall have planted the first five
acres of blueberries on the subject property. In
addition, [intervenor] shall bear the burden of

establishing to the satisfaction of the Planning
Director that the subject property is used for the
primary purpose of obtaining a profit in noney
fromthe production of blueberries and hay.

"The determ nation as to whether the applicant has
met [condition 5] shall be made by the Pl anning

4part (b) of the commercial farm definition requires that the "net
i ncome derived from farm products is significant." ZDO 202. The parties
agree that $10,000 or nore annual net income from farm products satisfies
this part of the commercial farm definition. However, as expl ai ned under
the follow ng subassignnment of error, petitioners contend this |evel of
i ncome nust al ready have been produced by the subject farm operation before
building permits for a farmdwelling nmay be issued.
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Director pursuant to [ZDQ 1305.02 [ (planning
director decision with notice and opportunity to
appeal)] wth the addition that notice for the
application revi ew [ shal | be gi ven to
petitioners]." Record 3.

We find no inconsistency between finding 2 and nodified
condition 5. Finding 2 reiterates the county's definition
of "commercial farnf and states that, under the relevant ZDO
provi sions, a commercial farm nmust be "established" before a
farm dwelling can be built on the subject property.
Finding 2 further provides that a Ilevel of farm use
produci ng at |east $10,000 annual net profit is required
before a dwelling can be built. The additional finding in
t he chall enged decision quoted above determ nes five acres
of blueberries, properly planted and cared for, can produce
this level of incone. Finally, modified <condition 5
requires that prior to issuance of building permts for a
farm dwelling, i nt ervenor nust pl ant five acres of
bl ueberries, and establish that "the subject property is
used for the primary purpose of obtaining a profit in noney
from the production of blueberries and hay" (essentially
part (a) of the <county's comercial farm definition).
Record 3.

We infer fromthe above findings and condition that the
county interprets the requirenents of ZDO 401.04A for
"existing" and "current" commercial farmuse to be satisfied
when a farm managenent plan for a comercial farm use is

i npl enented to the extent that (1) perennials capable of
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produci ng at |east $10,000 in annual net incone have been
planted on the subject property, and (2) the subject
property "is used for the primary purpose of obtaining a
profit in noney fron farm use. Whether we are required to
affirm this interpretation of ZDO 401.04A and the ZDO 202
definition of commercial farmis addressed in the follow ng
section.
2. Correctness of Interpretation

Petitioners argue that with regard to how nuch farm use
must actually exist on a property before building permts
for a farmdwelling can be issued, the county's EFU-20 zone
is nore strict than required by state statute or
adm ni strative rule.?® ZDO 401.04A requires "an existing
comercial farm use" and that the property "is currently
used for comercial farm use.” Further, petitioners note
the ZDO 202 definition of comercial farmis witten in the
present tense, and part (b) specifically requires that the
"net inconme derived from farm products is significant."
(Enphasis added.) According to petitioners, this neans the
ZDO "plainly requires that farm operations actually produce
a significant Ilevel of incone before the county nmay

determne that the owner is pursuing a comercial farm

S\\¢ note petitioners do not contend the level of existing farm use on
the subject property required by the chall enged decision prior to issuance
of building permits for a farm dwelling is insufficient under
ORS 215.283(1)(f) or OAR 660-05-030(4) (in effect when intervenor filed the
subj ect application).
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operation that justifies [issuance of] a farm dwelling
permt." Petition for Review 15, Petitioners argue
ZDO 401. 04A cannot be interpreted to allow issuance of
building permts for a farm dwelling based on the planting
of perennials that are capable of producing the necessary
amount of inconme in the future, where the existing farm
operation has not yet produced such incone.

This Board is required to defer to a | ocal governnent's
interpretation of Its own enact nent s, unl ess t hat
interpretation is contrary to the express words, policy or

context of the local enactnment.® Clark v. Jackson County,

313 Or 508, 514-15, 836 P2d 710 (1992). This neans we nmnust
defer to a local governnent's interpretation of its own
enactments, unless that interpretation is "clearly wong."

Goose Hollow Foothills League v. City of Portland, 117 O

App 211, 217, 843 P2d 992 (1992).
In Testa v. Clackanmas County, O LUBA _ (LUBA

No. 93-098, January 4, 1994), aff'd 127 O App 138 (1994),
we reviewed the county's interpretation of the same ZDO
provisions at 1issue here. We determned the county's

interpretation of the ZDO 401. 04A requirenents for current

6ORS 197.829, enacted in 1993, essentially codifies the Cark v. Jackson
County decision, with the exception that we are not required to defer to a
| ocal governnment's interpretation of its regulations if that interpretation
is contrary to a state statute, statew de planning goal or admnistrative
rul e which the regulations inplenent. However, here there is no contention
the county's interpretation of the relevant ZDO provisions is contrary to
state requirements. See n 5, supra.
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and existing commercial farmuse of the subject property, as
being satisfied where a farm nmanagenent plan for a
commercial farm use has been "substantially inplenented,” to
be within the county's interpretive discretion, so long as
its interpretation does not provide |ess protection to EFU
zoned land than what is required by ORS 215.283(1)(f) and
OAR 660- 05-030(4).7 Testa, slip op at 11-13.

Al t hough the challenged decision does not explicitly
refer to "substantial inplenentation" of the proposed farm
managenent plan, the interpretation of ZDO 401. 04A expressed
therein is consistent with that expressed in the decision
reviewed in Testa. The only argunent related to the
county's interpretation of ZDO 401. 04A that was not made in
Testa is that the ZDO 202 definition of comrercial farmis
worded in the present tense and, therefore, requires that
the net income fromfarm products is significant. According
to petitioners, this nmeans the farm operation nust have
al ready produced a net annual inconme of at |east $10,000
before building permts for a farm dwelling can be issued.

However, we continue to believe that under Clark v. Jackson

County, if the county approves a farm dwelling based on a

I'n Testa, the commercial farm operation proposed was ratite (emu and
rhea) breeding and woodl ot wuse. W agreed with the county that the
applicants' farm nanagenent plan would be "substantially inplenmented' when
4 1/2 acres were cleared for the ratite operation, nine runs for adult
birds were built and water to those runs installed, an incubation barn was
built, and one trio and one pair of proven breeder birds were noved onto
the property.
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farm managenent plan proposing a commercial farm use, the
county nmay interpret ZDO 401.04A to allow issuance of
building permts for that farm dwelling when the farm
managenent plan is substantially inplenented, including a
situation where perennial crops capable of producing the
| evel of income required for commercial farm use have been
pl anted on the subject property.

Thi s subassi gnnent of error is denied.?8

C. Condi ti ons of Approval

Accor di ng to petitioners, even assum ng t hat
establishing farm activities on the subject property wth
the potential to produce the necessary farm inconme can
satisfy ZDO 401.04A and justify issuance of a building
permt for a farmdwelling, the chall enged decision does not
i npose conditions sufficient to ensure this will occur prior
to issuance of such a farm dwelling permt. Petitioners

point out the challenged decision finds five acres of

bl ueberries can produce a $10,000 net annual profit "if
properly planted, fertilized, irrigated and cared for."
Record 2. Petitioners argue sinply requiring that five

acres of Dblueberries be planted, as is required by nodified

8In the first subassignnment of error, supra, we determne the challenged
deci sion does not denonstrate that the proposed farm operation satisfies
part (c) of the county's commercial farmdefinition. |In this assignment of
error we determine that if the county properly denpnstrates that the
proposed farm use satisfies the definition of a comercial farm it my
interpret ZDO 401.04A to allow issuance of building pernmits for a proposed
farm dwel I i ng when |less than the entire comrercial farm use proposed in the
farm managenent plan exi sts on the subject property.
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condition 5, does not establish the potential for production
of $10,000 net annual ©profit. Petitioners contend the
county nust also find:

"[intervenor] has developed a plan for the

' proper’ pl anti ng and mai nt enance of a
commercially viable blueberry farm that he has
the resources, capital, know edge and skil
sufficient to establish such a farm that he can
and will expend the energy and noney to devel op
and care for the plants in a comercially viable
way, etc." Petition for Review 22-23.

As expl ained above, modi fied condition 5 requires
intervenor to plant five acres of blueberries and to
denonstrate that "the subject property is wused for the
primary purpose of obtaining a profit in noney from the
producti on of blueberries and hay." Record 3. |In addition,

condition 1 provides:

"There nust be strict conpliance with the use
described in the initially filed farm managenent

pl an. Failure to establish and maintain the
proposed use will be cause for revocation of this
approval ." Record 89.

The farm managenment plan referred to above states the
bl ueberries are proposed to be planted at a density of 870
pl ants per acre, with a spacing of 5 X 10'. Record 518
It also lists the site preparation techniques to be used and
the "cultural operations”" (e.g., plowing, disking and
harrow ng, planting, nmulching, pollination, bird control,
insect control) to be wundertaken during the planting,
establi shment and production phases of the proposed farm

operation. Record 516, 518-20.
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Petitioners do not challenge the county's determ nation
that five acres of blueberries, if properly planted and
mai nt ai ned, can produce $10, 000 annual net profit. W agree
W th respondents that the requirenents of modi fi ed
condition 5, together with the requirement of condition 1
t hat intervenor adhere to his farm nmanagenent plan,
adequately ensure that the farm operation established on the
subj ect property prior to issuance of a building permt for
the approved farm dwelling is capable of producing the
necessary |evel of farmincone.

Thi s subassi gnnent of error is denied.

The assignnent of error is sustained, in part.

The county's decision is remanded.
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