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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
JACK G KAADY
Petitioner,
VS.
LUBA No. 93-169

CI TY OF CANNON BEACH,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
TOLOVANA I NN UNI T OANERS
ASSCCI ATI ON,
| nt er venor - Respondent . )

Appeal from City of Cannon Beach

Jack G Kaady, M I|waukie, filed the petition for review
and argued on his own behal f.

No appearance by respondent.

P. Stephen Russell I1l1, Portland, filed the response
brief and argued on behalf of intervenor-respondent. Wth
hi m on the brief was Copel and, Landye, Bennett and Wbl f.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON,
Referee, participated in the decision.

AFFI RVED 07/ 06/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals a city council order determ ning the
Tolovana Inn is a notel and, therefore, not subject to city
regul ati ons governing the short termrental of dwellings.?!
MOTI ON TO | NTERVENE

Tol ovana Inn Unit Owners Association noves to intervene
on the side of respondent in this appeal proceeding. There
is no objection to the notion, and it is allowed.
FACTS

On February 3, 1992, the city manager wote a letter to
intervenor's manager advising him the Tolovana Inn is not
subject to the requirenments of city Ordinance No. 92-1.
Petitioner learned of the <city nanager's decision and
demanded that Ordinance No. 92-1 be "enforced" against the
Tol ovana | nn. On July 2, 1992, the city manager wote
petitioner a letter advising him that the Tolovana Inn is
not subject to the requirenments of Ordinance No. 92-1.
Petitioner appealed the city manager's letter, and the
appeal was referred to the planning comi ssion.? The

pl anning conmm ssion affirnmed the city manager's deci sion,

lordinance No. 92-1 restricts the short termrental of dwellings. In a
previ ous appeal, we affirnmed a city decision determning petitioner's
single famly dwelling is subject to the requirenents of Ordinance
No. 92-1. Kaady v. City of Cannon Beach, 26 Or LUBA 424 (1994).

2Petitioner appealed to the city council, but the matter was referred to
the planning comission by the city manager.
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and petitioner appealed to the city council. The city

counci | also affirmed the ©city manager' s deci si on.
Thereafter, petitioner instituted a wit of revi ew
proceeding in the Clatsop County Circuit Court. On

intervenor's nmotion, the Clatsop County Circuit Court
transferred the matter to this Board. In an earlier order
this Board determined it has jurisdiction over the city's
deci sion determ ning the Tolovana Inn is not subject to the
requi renents of Ordinance No. 92-1.
DECI SI ON

Ordinance No. 92-1 regulates the "transient occupancy
of dwelling units.” Ordinance No. 92-1, section 2 provides

the followi ng definition:

""Motel * * *' means a structure or part of a
structure, containing nmotel rental units, occupied
or designed for occupancy by transients for
lodging or sleeping and including the terns
"hotel' and 'inn', but shall not include the term
"bed and breakfast establishment' or the transient
occupancy of a dwelling unit regulated by this
or di nance. "

Petitioner advances a variety of argunents contending
the Tolovana Inn is not a notel and, therefore, is subject
to the requirenments of Ordinance No. 92-1. However, the
city exercised its interpretative discretion in adopting the
chall enged decision and interpreting the term "notel," as
defined by Ordinance No. 92-1, to include the Tol ovana Inn.
There is nothing contrary to the express words, policy or

purpose of Ordinance No. 92-1 in interpreting the term

Page 3



© 00 ~N oo o b~ w NP

N N NN R R R R R R R R R R
W N P O © 0O N o O M W N L O

"motel" to include the Tolovana Inn, and we defer to the

city's interpretation.s ORS 197.829; dark v. Jackson

County, 313 Or 508, 836 P2d 710 (1992).

Petitioner also argues the city created an exception to
the requirenments of Ordinance No. 92-1 for the Tol ovana I nn,
and this alleged exception is not available to other
simlarly situated establishnents. Petitioner contends this
poses an equal privileges and immunities problem under
Article 1, section 20, of the Oregon Constitution. However,
petitioner's argunment relies upon the faulty prem se that
the Tolovana Inn has been granted a special privilege not
available to other simlarly situated establishnments. The
Tol ovana I nn was granted no exception to the requirenments of
Ordinance No. 92-1. The city sinply determ ned the Tol ovana
Inn is a "notel" as that term is defined by Ordi nance No.
92-1 and, therefore, is not subject to the restrictions on
transi ent occupancy of dwellings that otherw se apply under
Ordi nance No. 92-1. The Tolovana Inn was not given any
privilege not generally available to other simlarly
Situated establishnents.

Finally, petitioner argues the city erred by failing to
reopen the local record to correct a m stake. The city

council Ileft the local record open for a period of six

3petitioner contends a 1971 decision and subsequent planning actions
affecting the Tolovana Inn were incorrectly decided by the city. However,
the tinme to appeal the |legal correctness of those previous planning actions
has | ong since expired.
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nmont hs. This was an adequate period of tinme to enable
petitioner to prepare his case and to place relevant
evidence into the record. We are aware of no requirenment
for the city to reopen the record to correct an alleged
m st ake.

Petitioner's assignnents of error provide no basis for
rever sal or remand  of the challenged decision and

therefore, are deni ed.
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The city's decision is affirmed.
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