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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

KALM OPSI S AUDUBON SOCI ETY OF
CURRY COUNTY,

Petitioner,

VS.
LUBA No. 94-056

FI NAL OPI NI ON

)
)
)
)
)
|
CURRY COUNTY, )
)
Respondent , ) AND ORDER
)
and )
)
PATRI CI A CCKE, )
)

| nt ervenor - Respondent . )

Appeal from Curry County.

Neil S. Kagan, Portland, filed the petition for review
and argued on behalf of petitioner.

No appearance by respondent.

Al len L. Johnson, Eugene, filed the response brief and
argued on behalf of intervenor-respondent. Wth him on the
brief was Johnson & Kl oos.

KELLI NGTON, Chi ef Ref er ee; SHERTON, Ref er ee,
participated in the decision.

DI SM SSED 08/ 25/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals a county order correcting a m stake
in, and reapproving, an earlier decision.
MOTI ON TO | NTERVENE

Patricia Coke noves to intervene on the side of
respondent in this appeal proceeding. There is no objection
to the nmotion, and it is all owed.
FACTS

The subject property is zoned Tinber. The Curry County
Board of Conmm ssioners adopted Order No. 9462 (Order One),
which becanme final on February 16, 1994, approving a
partition of, and three nonresource dwellings on, the
subj ect property. No appeal of Order One was filed with
this Board. Sonetime after Order One became final, the
county discovered that Order One included two identical
pages of findings and, correspondingly, omtted a page of
approved findings. In other words, Order One has two

consecutive pages with the sane page nunber, the proper page

havi ng been inadvertently omtted. Upon discovering the
m st ake, the county planning departnent renoved the
duplicate page and inserted the correct page. Thereafter

on March 17, 1994, the county nailed copies of the properly
collated decision to the parties (Order Two). On April 6,
1994, a notice of intent to appeal was filed with this Board

chal l engi ng Order Two.
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The signature pages of Order One and Order Two are
i denti cal . Bot h deci sions are dated February 7, are signed
by two county comm ssioners, and the signature line for the
third county comm ssioner is blank on both orders. The
substance of the two decisions are the sane, except that the
duplicate findings pages in Order One are corrected in Order
Two in favor of the sequence of findings adopted by the
county during the original proceedings on the disputed
application. The headings on Orders One and Two are the
sanme except for three things. Order Two has "Anended Order"
typed on the top of the caption; in the blank follow ng
"Order No." Order Two has the nunmber 9473; and, underneath
that line, the following words are typed: "Replaces [Order
One] Filed 9 Feb. 1994." Record 3. As far as we can tell
the county conm ssioners conducted no hearings or neetings
concerning Order Two.
MOTI ON TO DI SM SS

| nt ervenor-respondent noves to dism ss this appeal on
the basis that the challenged decision is not a |and use

decision as that term is defined in ORS 197.015(10)(a).?!

1As relevant here, "land use decision" is defined by ORS 197.015(10)(a)
as follows:

"(A) A final decision or determnation mde by a |ocal
gover nment or speci al district t hat concerns the
adopti on, amendnment or application of:

(i) The goal s;

(i) A conprehensive plan provision;
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| ntervenor argues Order One is the county's |and use
deci si on. According to intervenor, Oder Two is sinmply a
restatement of Order One which does no nore than correct a
clerical m stake and, therefore, is not a |and use deci sion.

Smth v. Douglas County, 17 Or LUBA 809, 816-17, aff'd 98 O

App 379, rev den 308 Or 608 (1989). Intervenor contends the
instant appeal is an inperm ssible collateral attack on the
unappeal ed |and use decision the county adopted in Order
One. 1d.

Petitioner essentially contends that because the
caption of Order Two states it anmends and replaces Order
One, Order Two is a new, appealable land wuse decision
adopted by the county.?2

Petitioner's challenges could have been, but were not,
made in an appeal of Order One. Order One approves uses
that are identical to those reapproved in Order Two. Or der
Two does no nore than to correct a clerical error in Order
One. There is no new record to support Order Two, and
nothing in the record establishes that the board of

conmm ssioners even actually adopted Order Two. Whi | e

(i) A |l and use regul ation; or

"(iv) A new | and use regul ationf.;

Tx % % % %"

2petitioner does not dispute that the substance of Oder Two is
i dentical to Order One and that Order Two adds the omitted page of findings
and renoves the erroneously duplicated page found in Order One.
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somewhat wunclear, we believe that in the context of what
transpired below, the term "replaces" added to the caption
in Order Two neans that Order Two sinply "corrects" Order
One. 3 We agree with intervenor that this situation is

simlar to Smth, supra, and the appealable |land wuse

deci sion was adopted by the county in Order One.* See

Sahagi an . Col unbia County, O LUBA _ (LUBA

No. 93-167, June 14, 1994). The time for appealing that
| and use decision (Order One) cannot be extended sinply
because the county issued another order correcting clerical

errors in Order One. Cf 1000 Friends of Oregon v. LCDC

(Clatsop Co.), 301 O 622, 724 P2d 805 (1986).

This appeal is dism ssed.

SNot hi ng suggests the county commission repealed Order One, and we do
not believe that it did.

4potential policy ramfications associated with adopting petitioner's
view of the appealability of Order Two are aptly set out in intervenor's
Motion to Disniss as foll ows:

"* * * Here the clerical error in the findings was discovered
and corrected shortly after [Order One] was issued. But what
if the error had not been caught and corrected for another
month or even a year? How many final |and use decisions are
adopted with a page or an exhibit or a paragraph of findings
m ssing? Should the correction of such clerical errors, nonths
or years down the road, be allowed to override the statutory
policy favoring finality, certainty and diligence that is

reflected in the 21-day filing deadline? * * * I nt ervenor
respectfully subnmits that the authority to extend the filing
deadline is preenpted * * *. " NMotion to Disnmiss 7-8.
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