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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

GEORGE BACH, DORI S BACH, )
C. RICHARD RUPP, and DI ANE RUPP, )

Petitioners,

VS.
LUBA No. 94-118
DESCHUTES COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N

Respondent, AND ORDER
and
A. K. A, PRODUCTI ONS, | NC.,
| nt er venor - Respondent . )
Appeal from Deschutes County.
_ Laurence E. Thor p, Springfield, represented
petitioners.
Bruce W \Wite, Assi st ant County Counsel, Bend,

represented respondent.

Steven L. Pfeiffer, Portland, represented intervenor-
respondent.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON
Referee, participated in the decision.

Dl SM SSED 09/ 15/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal from activities being conducted on a
parcel zoned Exclusive Farm Use (EFU). As expl ai ned bel ow,
the parties dispute whether the county adopted an appeal abl e
| and use deci sion.
MOTI ON TO DI SM SSt

| ntervenor recently purchased the subject property and
for the past several nonths has wused it to produce a
tel evision series. Petitioners brought these activities to
the attention of the board of conmm ssioners, but the
conmm ssioners refused to take any specific action on
petitioners' conplaints. Petitioners cite a transcript they
prepared of a neeting of the board of conm ssioners in which
i ndi vi dual comm ssioners state they do not have a position
on intervenor's uses of the subject property, and will not
take a position on such wuses in the absence of an
application by the property owner for sone form of permt
approval . In addition, petitioners cite statenents by an
i ndi vi dual comm ssioner to the press that the conm ssioner

believes intervenor's wuses of its property are nerely

1The county did not submit a local record in this appeal proceeding,
arguing there is no local record to subnit. Regardl ess, this Board may
examine materials outside the record to deternmine its jurisdiction.
Henstreet v. Seaside |nprovenent Conm, 16 Or LUBA 630, 632 (1988). Qur
decision here is based on the facts and argunments presented by the parties
in their notions and supporting docunents.
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incidental to farm uses, and permnmtted. Petitioners argue
the county adopted a | and use decision that is reflected in
t hese statements by the county comm ssioners.?

Respondent and intervenor-respondent (respondents) nove
to dismss this appeal on the basis that there is no |and

use decision from which to appeal. Respondents contend

~N~ oo o~ WO N

there are no mnutes indicating the board of conm ssioners

2The Notice of Intent to Appeal, page 1, identifies the appealed |and
use decision as foll ows:

"[T]hat untitled land use decision * * * which was final on
June 30, 1994, in which the Deschutes County Board of
Commi ssioners either (1) mde a determination that the
contenplated use by [intervenor] of EFU zoned property for
commercial filmmking is an allowed use, or 2) failed to
enforce the zoning regul ations by taking appropriate action to
prevent [intervenor's] use of EFU zoned property for conmerci al
film making purposes.”

We do not understand any party to contend the followi ng June 15, 1994
menor andum from the county Building Safety Division to the Planning
Director is the decision that is the subject of the Notice of Intent to
Appeal or is, itself, a land use decision appeal able to this Board:

"After a thorough search of the [Uniform Building Code] to
identify the requirements to regulate the proposed tenporary
structures on a television production set, | have settled on
Section 301(b) entitled 'Wrk Exenpt fromPermt.' Number 9 of
that Section refers to 'Tenporary notion picture, television
and theater stage sets and scenery.'

"Therefore, it is my decision to not require building pernmits
for what | believe to be tel evision stage sets.

"Plumbing and Electrical Pernits, if applicable, are still
required.

"This exenption does not grant any authorization for any work
to be done in any manner in violation of the provisions of the
code." Petitioners' Brief in Opposition to Respondent's Mdtion
to Strike and/ or Mot i on to Di sni ss and to
I nt ervenor-Respondent's Mdtion to Disnmiss, Exhibit 13.
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adopted any decision concerning intervenor's uses of its
property, and there is no witten decision by any decision
maker concerni ng i ntervenor's use of its property.
Therefore, respondents argue there is no |and use decision,
and this Board |l acks jurisdiction.

LUBA has exclusive jurisdiction to review "land use

deci sions. "3 ORS 197.825(1). As rel evant here,
ORS 197.015(10) (a) (A defines "land wuse decision,"” as
fol | ows:

"A final decision or determ nation made by a | ocal
government * * * that concerns the adoption,
anmendnment or application of:

"(1) The goal s;

"(ii) A conprehensive plan provision;

"(ii1) A land use regul ation; or

"(iv) A new land use regulationf.;"
A local governnent decision is also a "land use decision”
subject to LUBA's review if the decision satisfies the

"significant inpact" test.*4 Billington v. Polk County,

299 Or 471, 475, 703 P2d 232 (1985). Both the statutory and

SLUBA also has exclusive jurisdiction to review "linmted |and use
decisions," as defined in ORS 197.015(12). ORS 197.825(1). However, no
party contends the county adopted a limted |and use decision, and we do
not believe that it has.

4Signi ficant inmpact test |and use decisions are decisions having inpacts
on present and future land uses that are significant, actual and not
speculative. City of Pendleton v. Kerns, 292 O 126, 133-34, 653 P2d 996
(1982); Mller v. City of Dayton, 22 O LUBA 661, 666, aff'd 113 O
App 300, rev den 314 Or 573 (1992).

Page 4



© 00 ~N oo o b~ w NP

N e e T T N = T S S =Y
© O ~N o U A W N L O

significant inpact tests presuppose the existence of a final

| ocal governnment deci sion. City of North Plains .

Washi ngton County, 24 Or LUBA 78, 81 (1992); CBH Conpany V.

Cty of Tualatin, 16 O LUBA 399, 405 n 7 (1988).

Therefore, we nust determ ne whether the county adopted a
final decision concerning the activities on intervenor's
property.>

For a land use decision to result, there nust be sone
di screet |land use question presented and one answered.

Weeks v. City of Tillanmook, 113 O App 285, 832 P2d 1246

(1992); Owen Devel opnent G oup, Inc. v. City of GCearhart,

111 O App 476, 826 P2d 1016 (1992). Al t hough petitioners
may have presented a discrete |and use question to the board
of conm ssi oners, this does not mean the board of
conm ssi oners answered that question. Rat her, it appears
fromthe statenents made at the June 20, 1994 neeting, that
the comm ssion explicitly did not answer the |land use
question petitioners presented concerning intervenor's use

of its land for film maki ng purposes.®

S\We assume for purposes of this notion, that petitioners' description of
the adverse inpacts caused by intervenor's activities on the subject
property is accurate. However, that activities on property have an adverse
i mpact on neighboring properties, does not establish that a land use
deci si on was made.

6Petitioners include arguments that suggest they believe the county

should make a | and use decision or should enforce its plan and |and use

regul ations against intervenor's filmnmaking activities on the subject
property. We note the circuit court possesses jurisdiction to enforce the
county's plan and | and use regulations. ORS 197.825(3)(a).

Page 5



© 00 ~N oo o b~ w NP

e N N N
g A W N B O

|t is well established that statenents nade by
i ndi vi dual parties, |ocal governnment staff, or nenbers of
the decision mking body during the course of |ocal
proceedi ngs or to nenbers of the press, do not constitute a

| and use decision by the |ocal decision nmaker. See Hess .

City of Portland, 23 O LUBA 343, 349 (1992). Ther ef ore,

t hat an individual nenber of the board of comm ssioners my
have told a newspaper that he believes intervenor's uses of
t he subject property are incidental to farm use or otherw se
are permtted uses in the EFU zoning district, does not
constitute a decision of the board of conmm ssioners.

We agree wth respondents t hat t he board of
conmm ssioners did not adopt a | and use decision. Therefore,
the notion to dism ss is granted.

Thi s appeal is dism ssed.
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